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Rebuttal was part of their prep-
aration and not an incoherent
after-thought. They had no use
for bluster. They had no need to
draw attention to themselves.
Rather, the audience, of which |
was a part, was drawn to them.

Watch, Listen and Learn

It started with clouds. I was 10 years old, on
summer vacation, laying on warm, thick blades
of fescue, eyes upward and watching white puffy
clouds become animals and rocket ships and
Disney characters until they morphed into unrec-
ognizable shapes and then disappeared. I would
be content and lost in time until I would hear a
maternal voice say, “Carolyn, stop day-dreaming
and start setting the table for supper] or a differ-
ent command to take on some other chore that
I knew in my heart of hearts was best suited for
completion by my older brother or sister. With age
came a change of perspective and cloud-watching
became people-watching, something that is best
done while sitting on a bench in Newport, waiting
to board a plane at Green Airport, or attending
WaterFire. When the spirit moves, |
study peoples’ outfits, hairstyles, body
hardware, body art, and watch hand-
holders and other lovers. Catching bits
and pieces of conversations spoken by
the passers-by, I complete their dia-
logue by making up little stories about
their lives and personalities. Unbe-
known to them, they are either living
lives of grandeur or desperation.
When I entered a courtroom for the first time
with a case file and yellow pad in hand, I knew I
was on fertile ground for people-watching. Some-
thing, however, was amiss. Very few people were
smiling. Some were bordering on tears. Snippets of
conversations were laced with expletives. It would
have been cruel and inhumane for me to impose
my imagination on them. They were already in
the midst of their own desperation and I saw no
place for grandeur. Turning away, I focused on my
colleagues. I studied the gait of attorneys as they
walked into the courtroom. Did they enter with
confidence, preoccupation or dread? Were they
dressed to address the court on their third-party
complaint or did they appear to be coming from
an all-night party? Were their case files in disar-
ray? If so, were their legal arguments far behind?
As my time in the courtroom continued and I
became aware of who the “players” (in the best
sense of the word) were, I noticed a recurring
theme. The attorneys who had the reputation
for being the “best)” and who commanded the

respect of their colleagues and judges, entered the
courtroom with a quiet determination! When they
opened their briefcases and case files, there was

a place for everything and everything was in its
place. Whether they were neat-freaks or obsessive
is of no moment. It was all about being disciplined,
organized and leaving nothing to chance. They
were not going to be distracted by frantically
searching through papers and other objects loosely
scattered and strewn about. These attorneys

were focused on the task at hand and their skills
were at the ready. Their arguments were cogently
presented to the Court. Rebuttal was part of their
preparation and not an incoherent after-thought.
They had no use for bluster. They had no need to
draw attention to themselves. Rather, the audi-
ence, of which I was a part, was drawn to them.

Continuing to observe these attorneys, I
realized that a great deal of their success was
embedded in their sense of civility and collegiality.
They taught me that demeaning opposing counsel,
whether in private, in the courtroom or its hall-
ways, is not only a sure-fire way to prevent
a negotiated settlement and create a sure-path
to litigation, but it is also an indicator of an at-
torney’s uncertainty in both the strength of his or
her client’s case and in his or her legal skills. Ad
hominem attacks on opposing counsel in audible
tones while in the hallways of the courthouse are
perhaps the most egregious form of disrespect one
can cast upon a colleague. These attacks create a
blemish on our profession. They serve no purpose
other than to garner stares and negative shakes
of heads from all persons who are watching and
listening. The courthouse corridors are full of
people-watchers.

We continually strive to be the best lawyers we
can be. The self-imposed pressure to succeed on
behalf of our clients is profound. It is impossible
for us not to get caught up in our own zealous-
ness and allow our passions and emotions to
take control. I am certain it happened to the best
lawyers I had the good fortune to observe. I am
also certain that some people reading this message
have contrary stories to tell about their observa-
tions of lawyers who also have been held in high
regard. We are all human.

So, I leave you with the following message. Do
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not think for one moment that
treating your colleagues with
respect diminishes your abili-
ties to be a zealous advocate.
Civility and collegiality are the
sine qua non of professional-
ism. I know this to be a fact.

I learned this from the best.

ENDNOTES

1 My message is not in the abstract.
Over the years, I have been fortun-
ate to observe a bevy of outstanding
litigators, including Tom Angelone;
Gerry DeMaria; Alan Dworkin; the
late Ed Gnys; Judge Howard Lipsey
(Ret.); and the late John Walsh.
These lawyers come to mind because
not only did I have the benefit of
observing them from a distance,

I also had the benefit of watching
them up close and personal because
they were my opposing counsel on
a handful of cases. Observing how
these attorneys represented their
clients and conducted themselves
throughout the lawyering process
taught me more than any course

in trial practice could have.

Seeking Law Related Education

Program Attorney Volunteers!

Your Bar Association supports law related education (LRE) for Rhode
Island children and adults through three, longstanding programs:
Lawyers in the Classroom and Rhode Island Law Day for upper and
middle school teachers and students, and the Speakers Bureau for
adult organizations. Responding to LRE requests, Bar volunteers are
contacted — based on their geographic location and noted areas of
legal interest — to determine their interest and availability.

If you are interested in serving as a LRE volunteer, please go to
the Bar’s website at ribar.com, click on FOR ATTORNEYS, click
on LAW RELATED EDUCATION, click on ATTORNEY ONLY LRE
APPLICATION. All Bar members interested in serving as LRE
volunteers, now and in the future, must sign-up this year, as we
are refreshing our database.

Questions? Please contact: Kathleen M. Bridge, Director of
Communications or Erin Bracken, Member Services Coordinator at:
(401) 421-5740.

sfontaine@ribar.com.

Expand Your Client Base

Membership in the Rhode Island Bar Association’s Lawyer Referral Service (LRS) is an excellent
and inexpensive way to increase your client base and visibility within the community while expand-
ing public access to legal representation. Optional special LRS projects include: Ask A Lawyer
providing live, television studio lawyer panels in partnership with Channel 10; Senior Citizen
Genter Clinics throughout the year and the state; Reduced Fee Program offered to qualifying
clients; and the Arts Panel for local artists’ legal needs all offer unique opportunities for increasing
your business while you provide an important public service to your community.

Applications and more detailed program information and qualifications may be found
on our website ribar.com in the Members Only section. You may also request information
by contacting Public Services Director Susan Fontaine at 401-421-7799 or email

with the Bar’s Lawyer Referral Service!

Attorney Vincent T. Cannon, a member of the Lawyer Referral
Service, enthusiastically supports the program. The Bar’s
Lawyer Referral Service is a terrific program. LRS gives an
attorney the opportunity to give back to the community by
providing legal services to elderly and low-income clients

in need while also providing referrals that can generate
substantial legal fees.
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Editorial Statement

The Rhode Island Bar Journal is the Rhode Island
Bar Association’s official magazine for Rhode Island
attorneys, judges and others interested in Rhode
Island law. The Bar Journal is a paid, subscription
magazine published bi-monthly, six times annually
and sent to, among others, all practicing attorneys
and sitting judges, in Rhode Island. This constitutes
an audience of over 6,000 individuals. Covering
issues of relevance and providing updates on events,
programs and meetings, the Rhode Island Bar Journal
is a magazine that is read on arrival and, most often,
kept for future reference. The Bar Journal publishes
scholarly discourses, commentary on the law and Bar
activities, and articles on the administration of justice.
While the Journal is a serious magazine, our articles
are not dull or somber. We strive to publish a topical,
thought-provoking magazine that addresses issues of
interest to significant segments of the Bar. We aim to
publish a magazine that is read, quoted and retained.
The Bar Journal encourages the free expression of
ideas by Rhode Island Bar members. The Bar Journal
assumes no responsibility for opinions, statements and
facts in signed articles, except to the extent that, by
publication, the subject matter merits attention. The
opinions expressed in editorials are not the official
view of the Rhode Island Bar Association. Letters to
the Editors are welcome.

Article Selection Criteria

> The Rhode Island Bar Journal gives primary prefer-
ence to original articles, written expressly for first
publication in the Bar Journal, by members of the
Rhode Island Bar Association. The Bar Journal does
not accept unsolicited articles from individuals

who are not members of the Rhode Island Bar
Association. Articles previously appearing in other
publications are not accepted.

All submitted articles are subject to the Journal’s
editors’ approval, and they reserve the right to edit
or reject any articles and article titles submitted for
publication.

Selection for publication is based on the article’s
relevance to our readers, determined by content and
timeliness. Articles appealing to the widest range

of interests are particularly appreciated. However,
commentaries dealing with more specific areas of
law are given equally serious consideration.
Preferred format includes: a clearly presented state-
ment of purpose and/or thesis in the introduction;
supporting evidence or arguments in the body; and
a summary conclusion.

Citations conform to the Uniform System of Citation
Maximum article size is approximately 3,500 words.
However, shorter articles are preferred.

While authors may be asked to edit articles them-
selves, the editors reserve the right to edit pieces for
legal size, presentation and grammar.

Articles are accepted for review on a rolling basis.
Meeting the criteria noted above does not guarantee
publication. Articles are selected and published at
the discretion of the editors.

Submissions are preferred in a Microsoft Word
format emailed as an attachment or on disc. Hard
copy is acceptable, but not recommended.

Authors are asked to include an identification

of their current legal position and a photograph,
(headshot) preferably in a jpg file of, at least,

350 d.p.i., with their article submission.

\%

\%

\%

\%

\

\

\%

\%

\

Direct inquiries and send articles and author’s
photographs for publication consideration to:

Rhode Island Bar Journal Editor Kathleen Bridge
email: kbridge@ribar.com

telephone: 401-421-5740

Material published in the Rhode Island Bar Journal
remains the property of the Journal, and the author
consents to the rights of the Rhode Island Bar Journal
to copyright the work.
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But what precisely is the
line between an MBE that is
improperly dependent on a
non-minority business, and
one that has benefitted from
sponsorship and training,

and is now ready for an
independent venture?

Married, But Not Certified: An Overview of the
Rhode Island MBE/WBE Certification Process and
Its Application to Married Women

Rhode Island’s Minority Business Enterprise pro-
gram offers important opportunities to minority
and women-owned business enterprises (MBEs!)
to participate in state-funded public construction
programs and projects, as well as in state pur-
chases of goods and services? Undoubtedly, the
program’s goal is a laudable one. And to achieve
it, careful attention must be paid to whether an
MBE is truly owned and controlled by a minority
or woman, rather than merely in name only.
A line of cases from the courts of this state high-
lights a countervailing policy concern: potential
interference with the ability of new business
owners to obtain MBE certification where they
have received substantial support, mentorship, and
experience from individuals who are not women
or minorities. That is not to say that all such
mentorship is problematic or affects a business’s
ability to obtain MBE certification. However, in at
least one context, the difficulty of balancing these
concerns—sham ownership versus support and
sponsorship—is readily apparent: that of married
women striking out on their own and seeking
women’s business enterprise (WBE) certification.

Before tackling that line of cases, it is helpful to
understand the context of the MBE program. The
program began with a 1983 executive order by
then-Governor J. Joseph Garrahy,? followed by
legislation enacted by the General Assembly in
1986 that built the program’s statutory framework?
The law declared as its purpose “to carry out the
state’s policy of supporting the fullest possible
participation of firms owned and controlled by
minorities and women (MBEs) in state-
funded and state-directed public construc-
tion programs and projects and in state
purchases of goods and services”® In other
words, the program would create oppor-
tunities for minority and women-owned
businesses to become meaningfully
involved in state procurements.

The MBE statute also provided for the
establishment of rules and regulations
to set “standards which shall determine
whether a construction project is covered by this
chapter, compliance formulas, procedures for
implementation, and procedures for enforcement”
consistent with parallel federal regulations for

MBEs?® Those rules and regulations, known as

the Rules, Regulations, Procedures and Criteria
Governing Certification and Decertification of
MBE Enterprises (Rules), outline the criteria for

a business to become certified as an MBE? The
process for certification is fairly straightforward
on its face: Once an application for MBE certifica-
tion is submitted, it is reviewed and evaluated by
a Department of Administration (DOA) staff mem-
ber, who may conduct a site visit in reviewing the
application8 Then, the DOA staff member will pre-
pare a report on the application to the Assistant
Administrator of the Minority Business Enterprise
Compliance Office (MBECO) and the Associate
Director of the Office of Diversity, Equity, and
Opportunity (ODEO) of the DOA? Together, the
Assistant Administrator and Associate Director
will decide whether to certify the applicant as an
MBE. If their decision is that the applicant does
not meet the criteria (or their decision is not
unanimous), the applicant may seek review by
way of a hearing before the Certification Review
Committee (CRC) At the hearing, the applicant
may present evidence in support of its application,
and afterward, the CRC notifies the applicant by
certified mail of its decision, which includes find-
ings of fact and conclusions of law and is adminis-
tratively finall!

But what criteria are used throughout this
process by the DOA staff members, the Assistant
Administrator and Associate Director, and ulti-
mately, the CRC? The answer lies in the statutory
definition of an MBE, as set forth in the program’s
enabling legislation. An MBE is a “small business
concern ... owned and controlled by one or more
minorities or women,” meaning that the business
is at least fifty-one (51%) owned by minorities
or women, and that the management and daily
business operations are controlled by one or more
minorities or women!? In other words, owner-
ship and control of a business by minorities or by
women are two of the key requirements that must
be fulfilled before a business can have any hope of
becoming certified as an MBE. Substantial invest-
ment, discussed later, is the third requirement.

A better understanding of these criteria is nec-
essary to assess their application in the context of
married women starting businesses and later seek-
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ing WBE certification. Beginning with “ownership;’ the meaning
of this requirement is readily apparent from the statute, though
the Rules provide a finer gloss, including the prohibition on any
agreements that could result in less than fifty-one percent (51%)
ownership of the business by minorities or women, and the de-
mand that minority and/or women owners “substantially share
in all the risks assumed” by the business®® Similarly, whether
there is “control” is better understood by reference to the Rules.
To demonstrate that they have control over the day-to-day
management of the business, and the policy-making mechanisms
of the business, minority and female owners applying for MBE
certification must establish that they meet all six of the follow-
ing criteria, specifically that they:

“a. Have the power to direct or cause the directions of the
purchase of goods, equipment, business inventory and
services needed in the day-to-day operation of the busi-
ness;

b. Have the authority to hire and fire employees, including
those to whom management authority is delegated;

c.  Are an authorized signatory on all corporate accounts —
checking, savings, and other financial accounts;

d. Have a thorough knowledge of the financial structure
of the business and authority to determine all financial
affairs;

e. Have the capability, knowledge and experience required
to make decisions regarding the particular type of work
engaged in by the MBE; and

f.  Have displayed independence and initiative in seeking
and negotiating contracts, accepting and rejecting bids
and in conducting all major aspects of the business’**

At the same time, the following conditions create an irrefut-
able presumption that the minority or women owners do not
have control of the business seeking MBE certification (the
MBE applicant): where the owners of the business are current
employees of a non-minority business which has a significant
ownership interest in the MBE applicant; the directors/manage-
ment of the MBE applicant are substantially the same as an
affiliated non-minority firm; the MBE applicant is a wholly-
owned subsidiary of a non-minority firm; or the MBE applicant
has an extremely dependent relationship on a non-minority firm
or individual®

Last, the Rules layer on a third criterion: that women or
minorities invest a substantial amount of money, capital, equip-
ment, or property in the business!® Importantly, contributing
personal or professional services is not enough, though the
Rules note such contributions will “receive consideration”
in the certification process, “in conjunction with other tangible
forms of investment?”? Likewise, where a significant portion
of the MBE applicant’s equity is financed by a loan or gift from
a non-minority business with a significant interest in the MBE
applicant, there is an irrefutable presumption that the minority
or women owners have not made a substantial investment in the
business.

Taken together, the requirements of ownership, control, and
investment are the keys to obtaining MBE certification. From
reviewing the extensive showing that minority and women
business owners must make to meet those requirements, it is ap-
parent that the MBE program is designed to avoid situations of
sham ownership, where the MBE-certified company is controlled
behind the scenes by a non-minority business. As noted in one



of the Rhode Island Superior Court decisions discussed below,
“[t]he concern for an alleged MBE/WBE company’s dependency
on a non-minority business is that the non-minority business is
essentially using the potential minority status of the dependent
company to capitalize on the benefits of the MBE/WBE pro-
gram!®

But what precisely is the line between an MBE that is
improperly dependent on a non-minority business, and one that
has benefitted from sponsorship and training, and is now ready
for an independent venture? Although the Rhode Island Supreme
Court has yet to directly address this issue, several Rhode Island
Superior Court cases have successfully navigated this tricky
balancing act in the context of married women running business
ventures and seeking WBE certification.

The first case to be decided on the subject was Marshe
Constr. Co. v. Paolino? In that case, the WBE applicant was
Marshe Construction Company, a concrete construction firm
established in 1984 by a married woman named Martha Shean?’
Before owning Marshe, Ms. Shean worked for nine years as a
secretary for a company called Shean Associates?! That com-
pany, a general contractor, was owned and operated by Ms.
Shean’s husband, George Shean, but was later dissolved due
to bankruptcy.??

In 1991, Ms. Shean sought WBE certification from the Office
of Minority Business Assistance (OMBA)?3 for Marshe?* The
OMBA conducted a certification review of the applicant com-
pany and recommended that certification be denied? It high-
lighted the background and technical expertise of Ms. Shean’s
husband, including his “many years of experience in the con-
struction field}” and his responsibility for “critical areas of the
firm’s operations”’?® The CRC then held a hearing on Marshe’s
application, and Ms. Shean provided testimony.?” However, the
CRC ultimately denied certification, agreeing with OMBA’s as-
sessment that Ms. Shean lacked the “superior background and
technical expertise to control the affairs of the firm” that her
husband possessed?®

In reviewing the CRC’s decision, the Superior Court agreed
that there was sufficient evidence that Marshe was actually
controlled by Ms. Shean’s husband, not Ms. Shean? The court
focused on testimony and documentary evidence presented to
the CRC, including that Shean Associates—now dissolved—had
conducted business in the very same office as Marshe3® The
court also observed that Ms. Shean’s husband was employed by
Marshe, though he did not draw a salary.>! Moreover, the court
noted that Ms. Shean had admitted her husband had “greater
technical and construction expertise” and could not answer a
technical question posed to her at the CRC hearing?3?

Still, the court recognized that Ms. Shean was the sole record
shareholder of the company, spent about half of her time actu-
ally supervising in the field, and had taken several courses in
construction in an attempt to gain expertise>®* Acknowledging
that the evidence before the CRC was “mainly circumstantial}
and that it was a “close case)’ the court concluded that weigh-
ing the facts and assessing the credibility of Ms. Shean was the
CRC’s task, not the court’s, and that the CRC’s determination
would stand 3

Years later, in P.C.M., Inc. v. Minority Bus. Enterprise
Comm’n}® the Superior Court reached a similar conclusion.
That case involved a construction company, PC.M., Inc., that
applied for WBE certification through its president and trea-
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surer, Regina C. Parry.*® After a visit by a Contract Compliance
Officer®” of the CRC, it was recommended that P.C.M’s applica-
tion be denied, a decision that was upheld at a subsequent CRC
hearing3® In turn, the Superior Court agreed with CRC’s findings
that Ms. Parry lacked the capability and technical knowledge
necessary to control the operational aspects of P.C.M. without
heavy reliance on her husband, and that she lacked “indepen-
dence and initiative in seeking out and negotiating contracts?®’
Therefore, although the court acknowledged Ms. Parry managed
financial decisions for the firm, negotiated bonds and insurance,
hired and fired employees, and shared signatory authority for
business accounts as well as marketing and sales responsibilities
with her husband;? it found that “[e]very area of the business
that should have been conducted by [Ms. Parry] to meet the
control requirement was carried on by her husband?# The court
also found noteworthy Ms. Parry’s lack of experience in con-
struction management and her previous work exclusively in the
travel industry.*> Again and again, the court highlighted Ms.
Parry’s dependence on her husband, and in the end it affirmed
the CRC’s denial of PC.Ms certification application®

Last, the most recent decision of Ace Concrete Cutting, LLC
v. R.I. Dep’t of Admin.#* involved Ace Concrete Cutting, LLC,
an asphalt and concrete cutting company owned by Debra
Stowik® Ms. Stowik formed Ace in 2006; years before, her
husband, Stanley Stowik, had formed a different concrete cut-
ting operation known as Advanced Concrete Cutting, LLC.*
For years, Ms. Stowik worked for her husband’s company,
Advanced, and later, when she formed Ace, she requested a
loan from her husband, which ultimately came from Advanced’s
accounts?” Ms. Stowik’s initial employees at Ace were also
former Advanced employees*® She worked out of a home office
for both Ace and Advanced, dividing her day between the two
companies, which shared an email address but had separate
phone numbers®

A few years after Ms. Stowik formed Ace, her husband gifted
her ownership of Advanced, remaining on the payroll for the
company but primarily focused on maintaining equipment?°
Ms. Stowik later submitted a WBE application for both Ace and
Advanced?! The initial investigation by an MBECO employee
culminated in a recommendation that the matter be set down
for a hearing before the CRC to discuss issues of “ownership,
control, and dependency on a non-minority individual?”*? The
CRC conducted the hearing and took testimony from Ms.
Stowik, but remained concerned that Ms. Stowik’s husband
was still involved in the operation of Ace and the blurred lines
between Ace and Advanced? In the end, the CRC voted to deny
applications for WBE certification for both companies, taking is-
sue with tax returns that had listed Ms. Stowik’s husband as the
owner of Ace, the start-up funding from Advanced, Ms. Stowik’s
use of a home office in the house shared with her husband, and
Ms. Stowik’s lack of “sufficient construction-related experience
to control a concrete cutting business independently?** The CRC
declared that Ace in particular was, “at best, a family owned and
operated business enterprise, rather than a WBE?* Ms. Stowik
appealed, but only as to Ace.

The Superior Court carefully assessed the CRC’s decisions
and found no evidence in the record to support the CRC’s find-
ing that Ms. Stowik did “not appear to have any direct construc-
tion related and/or saw cutting experience?*® To the contrary,
the court noted that Ms. Stowik’s testimony indicated she had



field experience in the concrete cutting business, testified about
technical details of concrete cutting, used the vernacular of the
saw cutting business, and possessed over ten years of experience
as an office manager for Advanced.’”

Yet this was only one of several findings that the CRC relied
upon in support of its decision, and as such, the court went on
to consider the other factors, particularly Ace’s relationship with
Advanced and Mr. Stowik’s involvement with Ace’® As to the
former, the court found that the CRC was well within its author-
ity when it concluded Ace maintained an “ongoing relationship
and dependency on Advance) based in part on the start-up loan
from Advanced to Ace, certain ongoing “inter-company trans-
actions]” and the shared employees and office space between
Advanced and Ace?® This dependency created an irrefutable
presumption that Ms. Stowik lacked control of Ace®® Likewise,
the court found support for the CRC’s finding that where Ms.
Stowik’s husband still performed maintenance for the company,
earned an inflated salary, managed the garage property that the
company leased, and owned the home housing the company
office, the CRC was within its authority to find that Ace was
dependent on Mr. Stowik as well, another non-minority.*!

Reflecting on the fact-intensive and detailed analyses of
Marshe, P.C.M., and Ace, there is no doubt that the courts
of this state have done their best to fulfill the purpose of the
MBE program while guarding against non-minority businesses
attempting to usurp the benefits of the program. Yet despite
the careful and thoughtful decisions in those cases, it is difficult
not to come away with the impression that married women
face challenges in building a business with the support of their
spouses.

It was difficult, for example, for Ms. Stowik to disentangle
the years of financial support from her husband through his for-
mer company, Advanced, and her use of a home office in their
shared residence, from her ownership and control of Ace®* Nor
could Ms. Parry’s financial savvy and involvement in company
management outweigh her reliance on her husband’s technical
expertise, nor could her assistance in soliciting contracts and
accepting or rejecting bids cause the court to find she exhibited
“independence and initiative” in preparing and negotiating con-
tracts® Even Ms. Shean, who the court acknowledged presented
a “close call} given her time spent supervising in the field and
her efforts at becoming more educated in the relevant industry,
could not obtain the WBE certification for her company.®*

Why does it matter that these women were not able to stake
out their independent success as business owners and obtain
WBE certification for their companies? After all, the courts’
careful analyses and attention to detail suggest that had the facts
been slightly different, perhaps the conclusions would have been
as well—the court in Ace even overturned one of the CRC’s find-
ings regarding a woman’s technical expertise in a given industry
after parsing through the testimony and evidence presented at
the hearing®

In short, it matters because when Ms. Shean, Ms. Parry, and
Ms. Stowik broke into the construction industries and concrete
cutting industries, some of the best resources available to them
included their associations with men in those industries—their
spouses—and the support and experience those associations
could provide. The practical realities of achieving success in

continued on page 30

Injured at Work?

Accepting referrals for matters of

Workers’ Compensation

Call Stephen J. Dennis Today!
1-888-634-1543 or 1-401-453-1355

Rhode Island Bar Journal September/October 2018 9
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In Massachusetts, a motorist
cannot obtain a hardship license
while the case is pending. How-
ever, the client can get a hardship
license by accepting a plea and
enrolling in the 24D program.

What a Rhode Island Lawyer Should Know
About Handling an OUI in Massachusetts

You have an OUI case in Massachusetts; you have
a Massachusetts license but practice mostly in
Rhode Island. What do you need to know to
handle the case successfully?

Breathalyzer test results are not currently being
used in Massachusetts

As of the date of this writing, the breathalyzer
test is not currently being used in Massachusetts.
This is the result of a discovery violation that
occurred during the consolidated litigation
challenging the reliability of the breathalyzer test
source code. The litigation involved a number of
issues, including whether the source code of the
breathalyzer test was accurate, whether the 2100
to 1 partition ratio was scientifically reliable, and
whether the Alcotest was specific enough for
alcohol!

Ultimately, Judge Brennan ruled against the
defense on all of the technical challenges to the
accuracy of the breathalyzer test; however, he
found that the Office of Alcohol Testing did not
have a reliable way to annually certify the breath-
alyzer test machine prior to September 2014. This
was an important ruling because the judge held
that the Office of Alcohol Testing must have a
procedure to certify the breathalyzer test machine.
Prior to September 2014, the Office of Alcohol
Testing in Massachusetts had no written procedure
when conducting its annual certification. This
resulted in breathalyzer test results being excluded
from evidence prior to September 14, 2014.

Following that litigation, further discovery
motions were filed which revealed
that the Office of Alcohol Testing
did not provide all the required
documents during discovery in the
breathalyzer test litigation. This
was uncovered as a result of public
records requests filed by Thomas
Workman, an expert retained by the
defense. As of the date of this writ-
ing, as a result of the litigation, the breathalyzer
test has not come into evidence in Massachusetts.
If your case is in Bristol County, you should write
on the pretrial conference report that the Common-
wealth will be proceeding under an impairment
theory only to lock in that the breathalyzer test is

not going to be admissible should the Common-
wealth seek to introduce the results at a later date.

Explain to your client the license implications

If your client took a breathalyzer test, request
a quick trial as it is uncertain when the tests will
be used again in court. Also, advise your client
that their license is only suspended for 30 days in
Massachusetts as a result of the breathalyzer test
being over .08. After the 30 days, the client can get
their full license back with the payment of a $500
reinstatement fee.

If your client refused a breathalyzer test, the
license suspension is governed by the number of
prior OUI offenses that the individual has in their
lifetime. The suspension length will be as follows:

No prior conviction or under 21: three years

Two prior convictions: five years

Three prior convictions: lifetime?

The client can appeal this suspension to the
Registry of Motor Vehicles in Boston but must
appear within 15 days, including weekends and
holidays. The hearing officer will typically deny
the request for reinstatement; the client can then
appeal to the district court where the OUI charge
is pending within 30 days. There are two argu-
ments that have been successful at these hearings.
First, Massachusetts OUI law states that the officer
before whom the refusal was made must prepare
a report of refusal under the pains and penalties
of perjury.® This report of refusal is typically given
to the motorist at the initial hearing. The form is
a preprinted form with no signature. Some judges
have reinstated the license on the grounds that a
form prepared under the pains and penalties of
perjury must have a signature. Another argument
that has been successful is that, since the breatha-
lyzer test is currently not being used in court, the
Registry of Motor Vehicles should not suspend a
motorist for refusing a test that is not being offered
in court as reliable. Unlike in Rhode Island, refusal
appeals in Massachusetts are done based on the
documents, and there is typically not live testi-
mony on the issue of a breathalyzer test refusal.

Understanding what a CWOF is in Massachusetts
In Massachusetts, a client has two options: to
fight the case to trial or accept a plea. It is rare for
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the prosecutor to agree to reduce a charge to negligent opera-
tion in exchange for a dismissal of the OUI charge. It happens
in very few counties. For an OUI drugs charge, prosecutors can
agree to dismiss the OUI drugs in exchange for a plea on the
negligent operation, though this is not a common occurrence.
There is very little to negotiate on an OUI offense. Prosecutors
can reduce an OUI 3rd offense so that the client avoids manda-
tory jail time; in Bristol County, this involves preparing a letter
requesting a reduction to the First Assistant District Attorney
who will make the decision on whether to reduce the charge.

On a first-time OUL, if the client elects to accept a plea of a
continuance without a finding CWOF, the prosecutor will typi-
cally dismiss the remaining charges. Generally, a CWOF on an
OUI first offense would involve the following: the client would
have to complete a 24D alcohol education program, pay proba-
tion fees, and incur a 45-day license loss for a first-time offense.

A CWOF is technically not a conviction, though it does count
as a first OUI offense if the client ever has a second offense in
Massachusetts. With the reduction in the time period to seal
a criminal record reduced from five years to three years; the
benefit of a CWOF is somewhat reduced.

In Massachusetts, most judges will not penalize a client
for going to trial even if there is a guilty verdict after the trial.
Typically, the sentence will be the same as if the client took the
CWOFE, with the exception that a guilty verdict is a conviction
whereas a CWOF is technically not a conviction in Massachusetts.

Hardship license after an OUI conviction

In Massachusetts, a motorist cannot obtain a hardship license
while the case is pending. However, the client can get a hardship
license by accepting a plea and enrolling in the 24D program. If
the client resolves a case with a breathalyzer test result, and the
client elects to plea within 30 days, the 30 and 45-day suspen-
sion will run concurrently. This is the only time that any license
suspension in Massachuse