Rhode Island Bar Association

2018 ANNUAL
MEETING
Awards Reception JUNE 21
Annual Luncheon JUNE 22
Rhode Island Convention Center, Providence

WELCOME

2 018 A N N U A L M E E T I N G

EXECUTIVE COMMITTEE

Carolyn R. Barone, Esq.

Linda Rekas Sloan, Esq.
President

ANNUAL MEETING
PLANNING COMMITTEE

Armando E. Batastini, Esq.

Victoria M. Almeida, Esq.

David N. Bazar, Esq.

Bruce J. Balon, Esq.

Nicole J. Benjamin, Esq.

Eric D. Correira, Esq.

Richard P. D’Addario, Esq.

Matthew B. DiMario, Esq.

Janet Gilligan, Esq.

Vincent A. DiMonte, Esq.

Christopher S. Gontarz, Esq.

Janet Gilligan, Esq.

Michael P. Jolin, Esq.

Amy H. Goins, Esq.

Lynda L. Laing, Esq.

Patrick A. Guida, Esq.

Mark B. Morse, Esq.

Joseph M. Hall, Esq.

J. Richard Ratcliffe, Esq.

Elizabeth Maeve Henthorne, Esq.

Linda Rekas Sloan, Esq.

Marcia McGair Ippolito, Esq.
Michael P. Jolin, Esq.
Lynda L. Laing, Esq.

Carolyn R. Barone, Esq.
President-Elect

Peter L. Lewiss, Esq.
Amanda M. Perry, Esq.
EXECUTIVE DIRECTOR

Helen Desmond McDonald

Marina Plummer, Esq.
Benjamin A. Pushner, Esq.
Holly R. Rao, Esq.

COMMUNICATIONS DIRECTOR

Kathleen M. Bridge
David N. Bazar, Esq.
Treasurer

(Chairperson)
Cristen L. Raucci, Esq.
Miriam A. Ross, Esq.

CONTINUING LEGAL EDUCATION
DIRECTOR

Krista J. Schmitz, Esq.

Tanya Nieves

Mark A. Sjoberg, Esq.

(Vice Chairperson)
Linda Rekas Sloan, Esq.

FINANCE DIRECTOR

Pamela R. St. John, Esq.

Renée Bourbonnière

Amy E. Stratton, Esq.
Kathleen Wyllie, Esq.

Richard P. D’Addario, Esq.
Secretary

2

PUBLIC SERVICES DIRECTOR

Susan A. Fontaine

Cover Photograph by Brian McDonald
The Frank Licht Judicial Complex (also known as the Providence County Courthouse), Providence, RI
Also pictured is the Providence World War I Memorial, Providence, RI

RHODE
ISLAND
BAR
ASSOCIATION

2 018 A N N U A L M E E T I N G

I look forward to seeing you at the Bar Association’s 2018 Annual Meeting on Thursday
and Friday, June 21st and 22nd, at the Rhode Island Convention Center. This year’s
hard-working Annual Meeting Planning Committee, ably chaired by Holly R. Rao,
with the assistance of Krista J. Schmitz, produced a diverse and enriching program for
us. Supporting this effort, many Bar members and the Bar staff have worked with the
Committee to ensure a seamless presentation of workshops and social events. As a
result, our Annual Meeting provides attendees with an outstanding opportunity to learn,
improve your practice, socialize with your colleagues, and fulfill your annual CLE
requirements.
We have a wide range of seminars scheduled over the two days of the Annual Meeting,
providing guidance in family, probate, criminal, trial and commercial law, a variety of
ethics-related topics, the always popular State and Federal Court updates and more. These
seminars are enhanced by the participation of many distinguished and accomplished
presenters, including many of our colleagues. Please also visit our exhibitors offering
a range of practice-related products and services.
This year, our Thursday morning plenary speaker is Attorney Dean Strang of Strang
Bradley, LLC, lecturer at the University of Virginia School of Law, and defense attorney
for convicted Wisconsin murderer Steven Avery. Attorney Strang is perhaps best known
nationwide for his role in the famed Netflix documentary, Making a Murderer. During
his presentation, Attorney Strang will reflect on the notable case, as well as cases
throughout history, to suggest that legal professionals think more broadly about poverty
and the forms of it seen in courthouses daily. And, our Friday afternoon plenary presentation by ReelTime CLE, a nationwide provider of interactive workshops and professional development training programs, will give us an eye-opener on the pitfalls of a
challenging relationship with an attorney, colleague, client, or judge through the use
of Hollywood film clips.
On Thursday night, in the midst of a lively reception, we will honor our Annual Bar
Award winners (please see page 15 for a complete listing and description of this year’s
awards) for outstanding achievements. During our Annual Meeting Luncheon on Friday,
we are honoring our colleagues for their 50 years of service in the profession, following
an address by our incoming Bar Association President, Carolyn R. Barone. Additionally,
we will have the pleasure of traditional remarks by Supreme Court Chief Justice Paul A.
Suttell on the State of the Rhode Island Judiciary.
The 2018 Annual Meeting Planning Committee’s attention to our diverse membership’s
interests and needs resulted in an excellent program, and I urge you to take advantage
of the Annual Meeting’s early registration fee savings by completing and sending in your
registration form before June 15th.
I thank you in advance for the honor and pleasure of serving you throughout the past
year, and I look forward to seeing you on June 21st and 22nd.

Linda Rekas Sloan, Esq.
President, Rhode Island Bar Association
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SCHEDULE AT A GLANCE

T H U R S D AY J U N E 21, 2018

Registration Begins and Exhibits Open – Convention Center, Ballroom Foyer, 5th Floor

8:45 –
9:20am

Welcome by Linda Rekas Sloan, Esq., Bar President

10:20 –
10:45am
10:45am –
12:00pm

12:00 –
1:30pm

EXHIBITS OPEN

9:20 –
10:20am

EXHIBITS OPEN

8:00am

12:00 –
1:30pm

1

Plenary – Dean A. Strang, Esq.
1.0 CREDIT

Morning Break
2

3

4

5

6

7

From Harvard
to Hell…
and Back

Direct
Examination:
Power Not
Fear*

Toxic Tort
Litigation

New Paid
Sick Leave
Law

Family Law
Update*

Estates &
Trusts*

1.0 CREDIT
+ .5 ETHICS

1.0 CREDIT
+ .5 ETHICS

1.5 ETHICS

1.5 CREDITS

1.5 CREDITS

1.5 CREDITS

Members Luncheon – Convention Center, Rotunda, 5th floor
Rhode Island Bar Foundation Fellows Annual Meeting – Convention Center, 1st floor

EXHIBITS OPEN

1:30 –
2:45pm

Convention Center, Ballroom A, 5th Floor

8

Ethical &
Mental
Wellbeing
1.5 ETHICS

9

10

Practical
Incarcerated Environmental,
Skills for
Clients*
Energy, & Land
Handling
Use Law
1.5 CREDITS
Depositions*
1.5 CREDITS

4:30pm

4

12

13

14

Sexting,
Lying &
Denying

Financial
Planning
Through
Divorce*

Trust & Estate
Issues in Real
Estate*

1.5 CREDITS

1.0 CREDIT
+ .5 ETHICS

1.5 CREDITS

1.5 CREDITS

2:45 –
3:15pm

Afternoon Break
EXHIBITS OPEN

3:15 –
4:30pm

11

15

16

17

18

19

20

21

Officer
Involved
Shootings

Electronic
Discovery
in Superior
Court*

Immigration
Bond &
Custody*

Zoning &
Planning Law

Choice of
Entity*

DCYF
Intervention*

1.5 CREDITS

1.5 CREDITS

1.0 CREDIT
+ .5 ETHICS

Civil Cases
in District
Court

1.5 CREDITS

1.5 CREDITS

1.0 CREDIT
+ .5 ETHICS

Annual Awards Reception – Convention Center, Rotunda, 5th floor

1.5 CREDITS

F R I D AY J U N E 2 2 , 2018

8:45 –
9:00am
9:00 –
10:15am

EXHIBITS OPEN

8:00am

Registration Begins and Exhibits Open – Convention Center, Ballroom Foyer, 5th Floor
President’s Welcome by Linda Rekas Sloan, Esq.
Convention Center, Ballroom A, 5th Floor
22

23

24

25

26

Civil Case Law
Update*

Depression, Stigma
and Lawyer
Wellbeing

Money Damages
in Civil Cases*

Why GOOD Guys –
Are so Important

Student Loans*

1.0 CREDIT
+ .5 ETHICS

1.0 CREDIT
+ .5 ETHICS

1.5 CREDITS

2:00 –
3:00pm

3:00 –
3:15pm
3:15 –
4:15pm

EXHIBITS OPEN

12:00 –
2:00pm

EXHIBITS OPEN

10:45am –
12:00pm

EXHIBITS OPEN

1.5 ETHICS

10:15 –
10:45am

SCHEDULE AT A GLANCE

1.5 CREDITS

Morning Break
27

28

29

30

31

32

Criminal
Case Law
Update*

Wrestling with
Ethical
Dilemmas

Opioids in the
Workplace

Corporate
Scandals

Limited Scope
Representation

1.5 CREDITS

1.5 ETHICS

1.5 CREDITS

1.5 ETHICS

Proportionality
and the Rules
of Civil
Procedure*

.5 CREDIT
+ 1.0 ETHICS

1.0 CREDIT
+ .5 ETHICS

Annual Meeting Luncheon – Convention Center, Ballroom B/C, 5th floor
33

34

35

36

37

38

State Court
E-Filing
Update*

Real World
Ethics

Senior Abuse
& Neglect
1.0 CREDIT

The
Insolvency
Zone*

Family Court
Mediation*

1.0 ETHICS

Intersection
of Workers’
Compensation
& Employment

1.0 CREDIT

1.0 CREDIT

.5 CREDIT +
.5 ETHICS

.5 CREDIT +
.5 ETHICS

Afternoon Break
39

Don’t Let the Jokers Drive You Batty – ReelTime CLE

1.0 ETHICS

* Please Note: Courses marked with an asterisk (*) are approved for re-certification to court appointment panels.
Courses taken for court appointment must be relevant to the panels.

COURSEBOOK HARD COPY $30. Go Green. Your registration includes a complimentary copy of the course materials
in pdf format. Registrants receive a link to the course materials by email prior to the program and a flash drive at registration. Registrants may also purchase a hard copy for a fee of $30. Registrants who select the hard copy receive their
course book upon arrival at the event. No hard copies are available for walk-in registration.
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Welcome to the Bar Association’s 2018 Annual Meeting. This year’s hard-working Annual
Meeting Planning Committee, ably chaired by Holly R. Rao, with the assistance of Krista J.
Schmitz, produced a diverse and enriching program for us. Supporting this effort, many Bar
members and the Bar staff have worked with the Committee to ensure a seamless presentation of
workshops and social events. As a result, our Annual Meeting provides attendees with an
outstanding opportunity to learn, improve your practice, socialize with your colleagues, and
fulfill your annual CLE requirements.
We have a wide range of seminars scheduled over the two days of the Annual Meeting providing
guidance in family, probate, criminal, trial and commercial law, a variety of ethics-related topics,
the always popular State and Federal Court updates as well as a few special seminars on
addiction, attorney wellness and more. These seminars are enhanced by the participation of many
distinguished and accomplished presenters, including many of our colleagues. Please take some
time to visit our exhibitors offering a range of practice-related products and services as they help
make the Annual Meeting fun and successful.
This year, our Thursday morning plenary speaker is Attorney Dean Strang of Strang Bradley,
LLC, lecturer at the University of Virginia School of Law, and defense attorney for convicted
Wisconsin murderer Steven Avery. Attorney Strang is perhaps best known nationwide for his
role in the famed Netflix documentary, Making a Murderer. During his presentation, Attorney
Strang will reflect on the notable case, as well as cases throughout history, to suggest that legal
professionals think more broadly about poverty and the forms of it seen in courthouses daily.
And, our Friday afternoon plenary presentation by ReelTime CLE, a nationwide provider of
interactive workshops and professional development training programs, will give us an eyeopener on the pitfalls of a challenging relationship with an attorney, colleague, client, or judge
through the use of Hollywood film clips.
On Thursday night, in the midst of a lively reception, we will honor our Annual Bar Award
winners (please see page 15 for a complete listing and description of this year’s awards) for
outstanding achievements. During our Annual Meeting Luncheon on Friday, we are honoring our
colleagues for their 50 years of service in the profession, following an address by our incoming
Bar Association President, Carolyn R. Barone. Additionally, we will have the pleasure of
traditional remarks by Supreme Court Chief Justice Paul A. Suttell on the State of the Rhode
Island Judiciary.
The 2018 Annual Meeting Planning Committee’s attention to our diverse membership’s interests
and needs resulted in an excellent program which I hope you will all enjoy.
I thank you for the honor and pleasure of serving you throughout the past year.

Linda Rekas Sloan, Esq.
President, Rhode Island Bar Association

Opening Plenary
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SECTION 10

Representing Incarcerated Clients CLE – Written Materials
Ian P. Anderson, Esq., and Noah J. Kilroy, Esq.
OUTLINE
I.

II.

III.

Overview of the Rhode Island Department of Corrections
a. Six facilities
i. Pre-Trial
1. Intake Service Center
2. Women’s Division
ii. Sentenced
1. Minimum Security
2. John J. Moran Medium Security
3. Maximum Security
4. High Security
5. Women’s Division
b. Brief Overview of Classification for Sentenced Inmates
c. Brief Overview of Inmate Discipline
Attorney Access to the Rhode Island Department of Corrections
a. Who is allowed in as an attorney and when
b. Procedure for Agents of Attorneys to enter
c. Items Attorneys may bring into the facility
i. Specific Issues related to discovery packets and what inmates may keep in
their cells
d. Overview of the Attorney Access Policy
Frequently Asked Questions
a. Count times
b. Disciplinary confinement
c. Medical care
d. Grievances
e. Good Time
f. Who to contact with questions
g. Other issues brought to the Office of Legal Counsel at the Department of
Corrections

What is Community Confinement?
A: An intensely supervised alternative to incarceration.
1. Electronic Monitoring
a. Each offender issued a field-monitoring device and an ankle bracelet.
i. Ankle bracelet affixed to offender’s ankle.
ii. Field Monitoring Device is connected to the offender’s telephone line.
b. When the offender goes beyond 75-foot electronic boundary, the device relays
this to Correctional Office.
c. Host computer monitors violations of approved scheduling and tampering with
equipment.
2. Reporting Sessions
a. Offenders are required to report to the Home Confinement Unit at least twice per
month, often weekly.
i. Scheduling
ii. Payment of fees
iii. Verification of activities/locations (payroll stubs, receipts, etc.)
3. Drug and Alcohol Testing
a. Random urinalysis
b. Random Breathalyzer tests
4. Community Field Visits
a. Home, work, church, court, job, etc.
b. “Drive-by” Equipment
i. Detect the presence of an offender at a particular location without having
to enter the building or be seen
5. Referrals to Community Resources
a. Treatment, counseling, or support services as necessary and consistent with each
offenders’ needs.
Eligibility Requirements (RIGL 42-56-20.2)
A. Must demonstrate a permanent place of residence within the state of Rhode Island
B. Must show that they will be regularly employed or enrolled in an educational/vocational
training program within 30 days.
C. Can not have a conviction for committing or attempting to commit a “violent felony”
within the last 5 years
a. Murder
b. Manslaughter
c. Sexual Assault
d. Mayhem
e. Robbery
f. Burglary
g. ADW
h. Felony Assault
i. Arson
j. Breaking and Entering into a Dwelling
k. Child Molestation
l. Kidnapping

m. DWI Resulting in Death or Serious Injury
n. Driving to Endanger Resulting in Death or Serious Injury
D. Can not be serving for:
a. A capital felony (punishable by life imprisonment)
b. A felony offense involving the use of force/violence against a person/persons
(including, but not limited to the “violent felonies” previously listed)
c. The sale, delivery, or possession with intent to deliver a controlled substance
d. An offense involving the illegal possession of a firearm
E. Judge must make certain findings on the record:
a. The person does not demonstrate a pattern of behavior indicating a propensity for
violent behavior
b. The person meets all of the eligibility requirements previously listed
c. Simple probation is not an appropriate sentence
d. The interest of justice requires, for specific reasons, a sentence of noninstitutional confinement
e. The person will not pose a risk to public safety if placed in community
confinement
Eligible Residences
1. Must have a Cox or Verizon landline for the Field Monitoring Device to be connected to
a. No features such as call waiting, visual voicemail, etc.
2. May not live in college or university housing
3. May not live in federally subsidized housing projects*
4. May live in privately-owned housing under Section 8 if the landlord gives permission
5. May request to live in treatment facility
6. May not live with the victim(s) of any of the offender’s criminal offenses
7. If residence is not owned by offender, an adult sponsor (owner/tenant) must be
interviewed prior to placement
8. Must be no weapons in the residence – must surrender to local police prior to placement
Referral Process
1. Once Judge agrees – case must be continued 7-10 business days for a Home Confinement
Eligibility Date
2. The defense attorney, court, or defendant (if pro se) must provide the Eligibility and
Assessment Counselor certain information by phone/fax:
a. Name, Date of birth, Social Security Number of Offender
b. Address and Phone Number of Offender/Sponsor
c. Case Number, Charge, Arresting Police Department
d. Sentencing Judge and Date/Location of Home Confinement Eligibility Date
e. Contact Info for Referral Source (Defense Attorney)
3. Eligibility And Assessment Counselor will:
a. Conduct local and national criminal background checks
b. Interview the defendant (ACI or Home Confinement Office)
c. Present Eligibility Findings to the Court on the Home Confinement Eligibility
Date

i. Eligible per statute
ii. Not eligible per statute
iii. Eligible with concerns
1. Eligible by law, but Home Confinement Administration strongly
recommends an alternative sanction with reasons stated in writing
to court.
Commitment Process
1. Defendant is transferred to the ACI from Court.
2. The Defendant will serve one mandatory night at the ACI*
a. Allows the inmate to be processed by the Records and ID Unit
b. The inmate becomes familiar with incarceration to better understand the
consequences of violating program requirements
c. Allows time for the Home Confinement Program Orientation
* This overnight can be waived by the sentencing Judge at the request of a Defense
Attorney. Most Judges will do it, especially if the person is being released to Home
Confinement after being held at the ACI for any period of time. Some Judges will
only waive the overnight with written documentation of a medical issue or
condition. If the Judge does not order the overnight to be waived, the DOC does not
have the discretion to release someone until the following day.
3. The inmate will be transported from the ACI to the Home Confinement office.
a. Fitted for an electronic bracelet
b. Meet with his/her Community Program Counselor
c. Develop a schedule for the upcoming week(s)
d. Provide a urine sample
Authorized Activities
All must be approved in advance by Home Confinement Counselor at weekly or biweekly Counseling Sessions
1. Employment and Education
a. Employment verification form must be completed by a work supervisor and faxed
to Home Confinement directly
b. Self-employment is allowed as long as offenders can demonstrate the business is
legal and legitimate.
i. Cash and personal checks as payment are not acceptable.
ii. Taxes must be taken out of payroll check.
c. Offenders can work more than one job.
d. Offenders can work overtime with prior approval of Counselor.
e. May not work outside the state of Rhode Island UNLESS the Court orders Home
Confinement to allow it
f. May not work for family members or other offenders on Home Confinement
2. Job Search
a. Offenders can be given time to fill out job applications, attend interviews, and
visit the unemployment office

3.
4.
5.
6.
7.

b. Contacts will be verified
Counseling and Support Groups
Medical Appointments
a. Emergency medical treatment requires supportive documentation from the
emergency room
Religious Services
a. Staff conduct random field visits to verify attendance
Legal appointments
a. Court dates
b. Consultation with attorneys
Miscellaneous necessary activities like haircuts, grocery shopping, laundry, etc. as
approved by Counselor

Home Confinement as a Condition of Bail
1. A person can be placed on Home Confinement as a condition of bail, regardless of
previous criminal record or current pending charges.
a. Differs from when a person is sentenced to Home Confinement.
b. Judges will sometimes allow a case to remain in the pre-trial stage so that a
person can remain on Home Confinement if the Judge deems Home Confinement
to be an appropriate sentence even though a prior record or the nature of the
current charge precludes it.
2. RIGL 42-56-20.2(j): No detainee shall be given incarceration credit by the director for
time spent in community confinement while awaiting trial.
a. Some judges will order that a person be given credit anyway or, at least, consider
the fact that they’ve been detained while on bail as part of the sentencing.
Violations
1. Sentenced Persons
a. Any person who is found to be a violator of the terms of their sentence shall serve
the balance of his or her sentence in a classification deemed appropriate by the
Director of Home Confinement.
i. Example: If the offer at the pre-trial stage was 1 year to serve at the ACI
or 2 years to serve on home confinement, a person who accepts the Home
Confinement offer but subsequently violates will serve the balance of the
2-year sentence that was actually imposed, not the original jail offer.
b. A hearing to determine whether someone violates a home confinement sentence is
an administrative proceeding within the Department of Corrections.
2. Persons on Bail/Awaiting Trial
a. A person who is alleged to have violated the terms of their bail while on Home
Confinement, will be transferred back to the ACI pending a bail violation hearing
in front of a Judge pursuant to rule 46(g).
b. Usually, a person will be held for a period of time up to 90 days and then be
released back onto Home Confinement assuming the Judge still deems it to be
appropriate.

STATE OF RHODE ISLAND
DEPARTMENT OF CORRECTIONS
COMMUNITY CORRECTIONS

COMMUNITY CONFINEMENT

HOME CONFINEMENT ADMINISTRATOR
Magdalena Picot
HOME CONFINEMENT COORDINATOR
Anne D’Alessio
HOME CONFINEMENT
WILMA SCHESELR LANE
CRANSTON, RI 02920

(401) 462-5130
(800) 628-6212
(401) 255-0210

FOR NEW REFERRALS, PLEASE CALL 462-3984

COMMUNITY CORRECTIONS MISSION STATEMENT
The mission of the Rhode Island Department of Corrections is to
contribute to public safety by maintaining a balanced correctional
system of institutional and community programs, which provide a
range of control and rehabilitation options for criminal offenders.
It is the belief of Community Corrections that offenders, by making use
of appropriate rehabilitative services and functioning responsibly in
the community, have the ability to refrain from further illegal activities
and live productive lives in society.
In support of this belief, it is the mission of Community Corrections to
expend all efforts to provide offenders with comprehensive services,
to supervise offender’s community activities and monitor compliance
with specially ordered conditions; thereby providing for the
rehabilitation of the offender, reintegration from the institutions and
protection of the community.
PURPOSE STATEMENT
The Community Confinement Program provides the Rhode Island
Justice System and the Department of Corrections with an intensely
supervised alternative to incarceration, as outlined in RIGL 42-56-20.2
and 42-56-10.
REFERRAL PROCESS
The Courts are the primary source of Community Confinement
placements.
While the legislation provides a mechanism for
sentenced inmates to be classified to Community Confinement, this
option is not being utilized. The referral process begins when a judge
requests a determination on whether a particular defendant is eligible
for Home Confinement. The defense attorney, the Court Clerk, or the
defendant then forward the necessary information to the Eligibility
and Assessment Counselor either by leaving the information on the
Referral voice mail or by faxing a referral form to the Home

Confinement office. It is critically important that the Eligibility and
Assessment Counselor receives the referral data in a timely manner;
seven to ten business days prior to the court date is preferred. This will
help to ensure that the investigation is completed for the Home
Confinement Eligibility Hearing Court Date.
The Eligibility and Assessment Counselor will first conduct local and
national criminal background checks. If the defendant is eligible in
regard to criminal background, an interview will be conducted. If the
defendant is at the A.C.I. pending the Eligibility Hearing, the interview
will be conducted at the A.C.I. If the defendant is in the community
pending the Eligibility Hearing, the interview will be scheduled and
conducted at the Home Confinement Office, located at the Pinel
Building at the Pastore Complex in Cranston.
During the interview, the defendant must agree to the conditions of
Community Confinement, which are explained in detail in the
Community Confinement Program Agreement. Restrictions involving
employment, telephone service, subsidized housing, housemates,
motor vehicles, program fees and basic program requirements are
explained in full. This document was reviewed and accepted through
Public Hearing.
A Community Program Counselor will present the Eligibility Findings to
the Judge on the scheduled Court date. Defendants may be found
Eligible or Not Eligible per statute. They may also be found Eligible with
Concerns per Rhode Island Department of Corrections Policy. In these
cases, defendants are eligible by law. However, Home Confinement
Administration strongly recommends an alternative sanction with
reasons stated in writing to the Court.
COMMITMENT PROCESS
Following sentencing or placement on electronic monitoring as a
condition of bail, the defendant will be transferred to the A.C.I. via the
Rhode Island State Marshals. The defendant will serve one mandatory
night at the A.C.I. The purpose is three-fold: first, the inmate needs to

be processed by the Records & Identification Unit; second, the inmate
becomes familiar with incarceration, and understands the
consequence if program compliance is not met; and third, the inmate
receives a Home Confinement Program Orientation during the
afternoon of their release to Home Confinement. Staffing does not
permit overnight waives or program orientation during the evening.
Community Confinement Staff transport the inmate from the A.C.I. to
the Home Confinement Office the next day. Once the inmate has
arrived at the Home Confinement Office, s/he will be fitted with an
electronic ankle bracelet, meet with his or her assigned Community
Program Counselor, develop a schedule for the upcoming week,
provide a urine sample and receive additional guidance on the
operation of the electronic monitoring equipment and program rules.
Offenders are allowed to use the telephone to arrange for a ride
home from the office. Offenders are usually prepared to be released
to the community by approximately 2:45 p.m. Once the offender has
entered the home, s/he will install the field-monitoring device, and
wait for clearance from the Home Confinement Office. Offenders will
usually not be home early enough to attend work that day.
AUTHORIZED ACTIVITIES
The Community Confinement Program is very restrictive. There are
very few authorized activities, including work, job search, counseling
and support groups (AA, NA, etc.), medical appointments, religious
services and legal appointments.
EMPLOYMENT AND EDUCATION
Per 42-56-20.2, an offender must demonstrate that s/he will be
regularly employed, or enrolled in an educational or vocational
training program within 30 days of initiation to community
confinement. An offender must notify his/her supervisor of their
placement on home confinement: at the initial interview, the Eligibility
& Assessment Counselor provides an Employment Verification Form.
The offender must bring this form to their work supervisor, and the

supervisor then faxes it to Home Confinement after having filled out
the required information: contact person, telephone number, work
hours, etc.
Self-employment is allowed. However, offenders must be able to
demonstrate that their business is legal and legitimate. Offenders
must be on an official payroll. Cash and personal checks as payment
are not acceptable. All applicable federal and local taxes must be
taken out of the payroll check.
The assigned Community Program Counselor will verify the information
with the employer prior to authorizing the offender to work. Offenders
are authorized to work more than one job, as well as overtime with
prior approval of the assigned Community Program Counselor.
JOB SEARCH
If unemployed when placed on Home Confinement, offenders are
allowed to conduct a job search. This usually consists of filling out job
applications, attending interviews, and visiting the unemployment
office. Offenders must pre-arrange appointments. Authorized
activities are limited and contacts will be verified.
COUNSELING AND SUPPORT GROUPS
The majority of Home Confinement inmates attend counseling and or
support groups. In many cases, the counseling or treatment is
stipulated by court order, as a condition of community confinement.
The assigned Program Counselor will monitor the offender’s
attendance and progress, as much as possible given many substance
abuse treatment support groups mandate confidentiality.
MEDICAL APPOINTMENTS
Offenders are authorized to attend routine and or emergency
medical appointments. It is the offender’s responsibility to schedule
the medical appointment and notify their assigned Program

Counselor in advance. Emergency medical treatment requires
supportive documentation from the emergency room of the hospital
or medical facility visited.
RELIGIOUS SERVICES
Offenders are allowed to attend religious services while on community
confinement. Community Confinement staff will again approve all
religious activities in advance. Staff conduct random field visits to
verify attendance.
LEGAL APPOINTMENTS
Offenders are permitted to attend legal appointments and
obligations. This includes court dates, consultation with attorneys
and other legal matters. Arrangements will be made in advance to
facilitate proper scheduling.
MAJOR COMPONENTS OF SUPERVISION
The Community Confinement Program utilizes five major methods of
supervision: 24-hour electronic monitoring, office reporting sessions,
random drug and alcohol testing, community field visits, and referrals
to community resources and or treatment if necessary.
ELECTRONIC MONITORING
Upon release to community confinement, each offender is issued a
field-monitoring device and an ankle bracelet. The ankle bracelet, or
transmitter, is affixed to the offender’s ankle. The field monitoring
device, or FMD, is connected to the offender’s telephone line and
electrical outlet in the home. The FMD tracks the ankle bracelet with
exclusive radio frequency signals up to 75 feet in the home. When the
offender goes beyond the 75-foot electronic boundary, the FMD
relays this information to Correctional Officers at the Home
Confinement Office, through the Host Computer. This computer
monitors compliance with all programmed schedules. It also prints out

all alarms indicating violations of approved scheduling and
tampering with the electronic monitoring equipment.
The
Correctional Officer relays information to the assigned Program
Counselor and or a Home Confinement Supervisor as necessary.
REPORTING SESSIONS
Offenders placed on Home Confinement are required to report to the
Home Confinement Unit at least twice per month. This enables the
assigned Program Counselor to review the offender’s daily activity
schedule and other basic requirements. Offenders are expected to
make program fees payments and to provide payroll stubs, and
printed receipts to verify hours and locations on their schedules.
DRUG AND ALCOHOL TESTING
Program staff conduct random urinalysis testing for the detection of
drug use, as well as random Breathalyzer tests for the detection of
alcohol use. There is zero tolerance for the use of illicit drugs or
alcohol.
If an offender tests positive for drugs and or alcohol, s/he is
immediately terminated from the program and returned to the A.C.I.
Offenders who successfully complete a substance abuse treatment
program at the A.C.I. may be considered for re-release to Home
Confinement by the Home Confinement Administrator.
It is the offender’s responsibility to provide documentation of
prescription medications. While over the counter medication is
permitted, the offender must notify his/her Counselor. Cough syrup
with alcohol is not authorized; offenders are given a list of appropriate
cough syrups without alcohol.
COMMUNITY FIELD VISITS
Community Program Counselors and Correctional Officers conduct
Field Visits. Field visits include home checks, work checks, church

checks, court checks, hospital checks, job search checks and any
other location checks necessary. Home Confinement personnel also
utilize “drive-by” equipment in order to detect the presence of an
offender at a particular location without having to enter the building
or even be seen.
REFERRALS TO COMMUNITY RESOURCES
Community Program Counselors do not provide clinical type
counseling services. They act as program officers, as they conduct
caseload supervision and monitor offenders’ program compliance.
As such, they refer offenders to community treatment, counseling, or
support services as necessary and as consistent with the offenders’
needs.
OFFENDERS PAROLED TO ELECTRONIC MONITORING
The Parole Board will grant parole with an electronic monitoring
condition as a more restrictive option than straight parole for selected
inmates. This is a separate program, although it is often confused with
Home Confinement.
Community Confinement Correctional Officers provide electronic
monitoring services, including 24-hour electronic monitoring and
inventory control, to the Parole Unit. However, all remaining services
and supervision are established and conducted by the Parole Unit.

RHODE ISLAND DEPARTMENT OF CORRECTIONS
COMMUNITY CONFINEMENT PROGRAM AGREEMENT
___ 1.

I, the undersigned, agree to the following rules and conditions of the Community Confinement
Program. I further understand and agree that any violation of the conditions set forth in this agreement may
subject me to Program termination and a return to a higher custody, with no possibility of parole.

___ 2.

I will obey all federal, state and local laws. I will report to the Community Confinement Program any
and all contact with law enforcement officers and agencies. I will not associate with people known to have
criminal records without approval of Community Confinement.

___ 3.

I will secure and maintain significant employment and/or education within 30 days of placement on the
Program. In the event that my employment or education plans change (lay-off, termination, schedule
change, unavoidable delays due to illness, lack of employment opportunities, etc.), I will
notify my Program Counselor immediately. I understand that I may not work outside the state of Rhode
Island (or in-state on Block Island, Prudence Island, etc.). I may not work for family members or other
offenders on Home Confinement.

___ 4.

I understand that my activity while in this Program will be monitored by an electronic ankle
bracelet, which I will wear 24 hours a day, 7 days a week. I also understand that I will be given
instructions on how to set up the monitoring device in my home. I agree to maintain basic uninterrupted
telephone service (no features, blocks, on-line internet usage, or Cox Phone service) and electrical service
throughout my term of Community Confinement. If I have Internet and/or Cox phone service, it/they must
be connected through a telephone line(s)/service(s) that will not interrupt linkage with Community
Confinement.

___ 5.

I will maintain an “eligible residence”, which means that I may not live in federally subsidized
housing projects or college or university facilities. If the residence is privately-owned and under
Section 8, I must get a notarized letter from the landlord giving me permission to reside at that
location during my term of Community Confinement. I also understand that I may not live with the
victim(s) of any of my criminal offenses. If the residence is not my own, I will need an adult sponsor
(owner or tenant of said residence), who must be interviewed prior to my placement on the Program.
Without sponsor identification and signature approval, I will not be released.

___ 6.

I agree to return all monitoring equipment to the Community Confinement Program in the same condition
as received. I will pay for any lost or damaged equipment according to the market value. If I have to be
returned to the A.C.I. for any reason, I understand that it is my responsibility to have someone return the
equipment to the Home Confinement Unit.

___ 7.

I understand that I can only go to locations approved by my Program Counselor; I understand that I will be
required to write all requested locations on a written schedule. I will be allowed to leave for work,
education, training, court, medical, counseling services relating to transition of offenders in the community
as determined by my Counselor, or religious services. If a location is not on my schedule, I cannot go there.
I also understand that should I fail to return to my residence at the scheduled time or leave my residence at
an unscheduled time, that is unauthorized activity, and I am in violation.

___ 8.

I will contact Program staff by phone or in person as requested or ordered. I understand that employees
of the Community Confinement Program may enter my home at any time of the day or night.

___ 9.

In the case of an emergency, I will contact the Community Confinement Program in order to obtain
permission to change my established schedule. I also understand that I will be required to obtain
documentation in any emergency situation (police report, hospital report, etc.).

___ 10. I will not indulge in the use of alcohol or any controlled substance or aid or abet in the illegal sale of the
same. I agree to submit to alcohol/drug testing as requested or ordered by the Community Confinement

Program staff and to report the use of any over-the-counter or prescribed medication.
___ 11. I will not drive a motor vehicle unless I obtain permission from my Program Counselor. I understand
that I must provide a valid license, registration, and proof of insurance. If I intend to operate someone else’s
motor vehicle, I must provide a letter and picture identification from the authorizing individual.
___ 12. I will pay a program participation fee of $6.00 per day, ($42.00 per week). Fee payment schedule will be
based upon pay schedule of place of employment (e.g., if the Confinee is paid monthly, s/he pays
his/her program participation fee monthly). I understand I could be violated and charged restitution
for unpaid fees. All monies owed to the Community Confinement Program are considered a legal debt to
the State of Rhode Island, Department of Corrections. Payments must be made in the form of a money
order only. No cash, credit cards, or personal checks are accepted.
___ 13. I am aware that these conditions may change contingent upon my supervision level; authorized activities
may be added or eliminated based on program compliance.
___ 14. I will meet all obligations to the Court including fines, restitution, restrictions, family support payments,
community service, and any Court-Ordered counseling, programming, no contact orders, or any other
conditions imposed by the Court.
___ 15. I will not own or otherwise have in my possession, or in my home, weapons (e.g., firearms) of any
description. Any weapons must be turned in to the local police prior to my placement on Home
Confinement. A receipt from police will be presented to Home Confinement to show compliance.
___ 16. I will assume the full cost of any medical/dental care incurred while on Home Confinement.
___ 17. I understand that in order to speak to the media, including, but not limited to, TV, radio or newspaper
reporters, while serving my term on Home Confinement, I am required to notify my Counselor and the
Director’s office prior to the conversation(s) (if possible), or as soon as practicable after the
conversation(s).
___ 18. I also understand that an unauthorized absence of 30 minutes will result in my being considered an escapee,
and I may subsequently be charged as same. If convicted under RIGL 42-56-20.2 and RIGL 11-25-2, a
sentence of one to twenty years could be imposed without parole.
___ 19. I understand that if I am placed on Home Confinement, I will spend one mandatory night at the A.C.I.,
except in cases of illness or emergency, before being released to Home Confinement.
___ 20. I may request permission for other special circumstances, such as a treatment facility or sober housing
where other offenders are likely to live. Consideration will be given to requests that are therapeutically
advisable or practical under Home Confinement rules and guidelines.
___ 21. I also agree to these special conditions:
______________________________________________________________________________________
______________________________________________________________________________________
___________________________________________________________________________________
I read or have had explained to me the rules and conditions. I fully understand my responsibilities and do hereby
agree to abide by these conditions. I also understand that I will also receive a complete program orientation when I
am released to Home Confinement.
__________________________________________
Participant

_________________________
Date

__________________________________________
Program Representative

_________________________
Date

TITLE 42
State Affairs and Government
CHAPTER 42-56
Corrections Department
SECTION 42-56-20.
§ 42-56-20.2. Community confinement.
(a) Persons subject to this section. Every person who shall have been adjudged guilty of any
crime after trial before a judge, a judge and jury, or before a single judge entertaining the
person's plea of nolo contendere or guilty to an offense ("adjudged person"), and every person
sentenced to imprisonment in the adult correctional institutions ("sentenced person") including
those sentenced or imprisoned for civil contempt, and every person awaiting trial at the adult
correctional institutions ("detained person") who meets the criteria set forth in this section shall
be subject to the terms of this section except:
(1) Any person who is unable to demonstrate that a permanent place of residence ("eligible
residence") within this state is available to that person; or
(2) Any person who is unable to demonstrate that he or she will be regularly employed, or
enrolled in an educational or vocational training program within this state, and within thirty (30)
days following the institution of community confinement; or
(3)(i) Any adjudged person or sentenced person or detained person who has been convicted,
within the five (5) years next preceding the date of the offense for which he or she is currently so
adjudged or sentenced or detained, of a violent felony.
A "violent felony" as used in this section shall mean any one of the following crimes or an
attempt to commit that crime: murder, manslaughter, sexual assault, mayhem, robbery, burglary,
assault with a dangerous weapon, assault or battery involving serious bodily injury, arson,
breaking and entering into a dwelling, child molestation, kidnapping, DWI resulting in death or
serious injury, driving to endanger resulting in death or serious injury; or
(ii) Any person currently adjudged guilty of or sentenced for or detained on any capital felony; or
(iii) Any person currently adjudged guilty of or sentenced for or detained on a felony offense
involving the use of force or violence against a person or persons.
These shall include, but are not limited to, those offenses listed in subsection (a)(3)(i) of this
section; or
(iv) Any person currently adjudged guilty, sentenced, or detained for the sale, delivery, or
possession with intent to deliver a controlled substance in violation of § 21-28-4.01(a)(4)(i) or

possession of a certain enumerated quantity of a controlled substance in violation of §§ 21-284.01.1 or 21-28-4.01.2; or
(v) Any person currently adjudged guilty of, or sentenced for, or detained on an offense
involving the illegal possession of a firearm.
(b) Findings prior to sentencing to community confinement. In the case of adjudged persons, if
the judge intends to impose a sentence of community confinement, he or she shall first make
specific findings, based on evidence regarding the nature and circumstances of the offense and
the personal history, character, record, and propensities of the defendant which are relevant to
the sentencing determination, and these findings shall be placed on the record at the time of
sentencing. These findings shall include, but are not limited to:
(1) A finding that the person does not demonstrate a pattern of behavior indicating a propensity
for violent behavior;
(2) A finding that the person meets each of the eligibility criteria set forth in subsection (a);
(3) A finding that simple probation is not an appropriate sentence;
(4) A finding that the interest of justice requires, for specific reasons, a sentence of noninstitutional confinement; and
(5) A finding that the person will not pose a risk to public safety if placed in community
confinement.
The facts supporting these findings shall be placed on the record and shall be subject to review
on appeal.
(c) Community confinement.
(1) There shall be established within the department of corrections, a community confinement
program to serve that number of adjudged persons, sentenced persons, and detainees, that the
director of the department of corrections ("director") shall determine on or before July 1 of each
year. Immediately upon that determination, the director shall notify the presiding justice of the
superior court of the number of adjudged persons, sentenced persons, and detainees that can be
accommodated in the community confinement program for the succeeding twelve (12) months.
One-half ( 1 /2 ) of all persons sentenced to community confinement shall be adjudged persons,
and the balance shall be detainees and sentenced persons. The director shall provide to the
presiding justice of the superior court and the family court on the first day of each month a report
to set forth the number of adjudged persons, sentenced persons, and detainees participating in the
community confinement program as of each reporting date. Notwithstanding any other provision
of this section, if on April 1 of any fiscal year less than one-half ( 1/2) of all persons sentenced to
community confinement shall be adjudged persons, then those available positions in the
community confinement program may be filled by sentenced persons or detainees in accordance
with the procedures set forth in subsection (c)(2) of this section.

(2) In the case of inmates other than those classified to community confinement under subsection
(h) of this section, the director may make written application ("application") to the sentencing
judge for an order ("order") directing that a sentenced person or detainee be confined within an
eligible residence for a period of time, which in the case of a sentenced person, shall not exceed
the term of imprisonment. This application and order shall contain a recommendation for a
program of supervision and shall contain the findings set forth in subsections (b)(1), (b)(2),
(b)(3), (b)(4), and (b)(5) of this section and facts supporting these findings. The application and
order may contain a recommendation for the use of electronic surveillance or monitoring
devices. The hearing on this application shall be held within ten (10) business days following the
filing of this application. If the sentencing judge is unavailable to hear and consider the
application the presiding justice of the superior court shall designate another judge to do so.
(3) In lieu of any sentence that may be otherwise imposed upon any person subject to this
section, the sentencing judge may cause an adjudged person to be confined within an eligible
residence for a period of time not to exceed the term of imprisonment otherwise authorized by
the statute the adjudged person has been adjudged guilty of violating.
(4) With authorization by the sentencing judge, or, in the case of sentenced persons classified to
community confinement under subsection (h) of this section by the director of corrections, or in
accordance with the order, persons confined under the provisions of this chapter may be
permitted to exit the eligible residence in order to travel directly to and from their place of
employment or education or training and may be confined in other terms or conditions consistent
with the basic needs of that person that justice may demand, including the right to exit the
eligible residence to which that person is confined for certain enumerated purposes such as
religious observation, medical and dental treatment, participation in an education or vocational
training program, and counseling, all as set forth in the order.
(d) Administration.
(1) Community confinement. The supervision of persons confined under the provisions of this
chapter shall be conducted by the director, or his or her designee.
(2) Intense surveillance. The application and order shall prescribe a program of intense
surveillance and supervision by the department of corrections. Persons confined under the
provisions of this section shall be subject to searches of their persons or of their property when
deemed necessary by the director, or his or her designee, in order to ensure the safety of the
community, supervisory personnel, the safety and welfare of that person, and/or to ensure
compliance with the terms of that person's program of community confinement; provided,
however, that no surveillance, monitoring or search shall be done at manifestly unreasonable
times or places nor in a manner or by means that would be manifestly unreasonable under the
circumstances then present.
(3) The use of any electronic surveillance or monitoring device which is affixed to the body of
the person subject to supervision is expressly prohibited unless set forth in the application and
order or, in the case of sentenced persons classified to community confinement under subsection
(h), otherwise authorized by the director of corrections.

(4) Regulatory authority. The director shall have full power and authority to enforce any of the
provisions of this section by regulation, subject to the provisions of the Administrative
Procedures Act, chapter 35 of title 42. Notwithstanding any provision to the contrary, the
department of corrections may contract with private agencies to carry out the provisions of this
section. The civil liability of those agencies and their employees, acting within the scope of their
employment, and carrying out the provisions of this section, shall be limited in the same manner
and dollar amount as if they were agencies or employees of the state.
(e) Violations. Any person confined pursuant to the provisions of this section, who is found to be
a violator of any of the terms and conditions imposed upon him or her according to the order, or
in the case of sentenced persons classified to community confinement under subsection (h),
otherwise authorized by the director of corrections, this section, or any rules, regulations, or
restrictions issued pursuant hereto shall serve the balance of his or her sentence in a classification
deemed appropriate by the director. If that conduct constitutes a violation of § 11-25-2, the
person, upon conviction, shall be subject to an additional term of imprisonment of not less than
one year and not more than twenty (20) years. However, it shall be a defense to any alleged
violation that the person was at the time of the violation acting out of a necessary response to an
emergency situation. An "emergency situation" shall be construed to mean the avoidance by the
defendant of death or of substantial personal injury, as defined above, to him or herself or to
others.
(f) Costs. Each person confined according to this section shall reimburse the state for the costs or
a reasonable portion thereof incurred by the state relating to the community confinement of those
persons. Costs shall be initially imposed by the sentencing judge or in the order and shall be
assessed by the director prior to the expiration of that person's sentence. Once assessed, those
costs shall become a lawful debt due and owing to the state by that person. Monies received
under this section shall be deposited as general funds.
(g) Severability. Every word, phrase, clause, section, subsection, and any of the provisions of this
section are hereby declared to be severable from the whole, and a declaration of unenforceability
or unconstitutionality of any portion of this section, by a judicial court of competent jurisdiction,
shall not affect the portions remaining.
(h) Sentenced persons approaching release. Notwithstanding the provisions set forth within this
section, any sentenced person committed under the direct care, custody, and control of the adult
correctional institutions, who is within six (6) months of the projected good time release date,
provided that the person shall have completed at least one-half ( 1 / 2 ) of the full term of
incarceration, or any person who is sentenced to a term of six (6) months or less of incarceration,
provided that the person shall have completed at least three-fourths ( 3 / 4 ) of the term of
incarceration, may in the discretion of the director of corrections be classified to community
confinement. This provision shall not apply to any person whose current sentence was imposed
upon conviction of murder, first degree sexual assault or first degree child molestation.
(i) Notification to police departments. The director, or his or her designee, shall notify the
appropriate police department when a sentenced, adjudged or detained person has been placed
into community confinement within that department's jurisdiction. That notice will include the

nature of the offense and the express terms and conditions of that person's confinement. That
notice shall also be given to the appropriate police department when a person in community
confinement within that department's jurisdiction is placed in escape status.
(j) No incarceration credit for persons awaiting trial. No detainee shall be given incarceration
credit by the director for time spent in community confinement while awaiting trial.
(k) No confinement in college or university housing facilities. Notwithstanding any provision of
the general laws to the contrary, no person eligible for community confinement shall be placed in
any college or university housing facility, including, but not limited to, dormitories, fraternities
or sororities. College or university housing facilities shall not be considered an "eligible
residence" for "community confinement."
(l) A sentencing judge shall have authority to waive overnight stay or incarceration at the adult
correctional institution after the sentencing of community confinement. Such a waiver shall be
binding upon the adult correctional institution and the staff thereof, including, but not limited to
the community confinement program.
History of Section.
(P.L. 1989, ch. 498, § 2; P.L. 1992, ch. 429, § 1; P.L. 1994, ch. 70, art. 40, § 1; P.L. 1995, ch.
370, art. 40, § 137; P.L. 2001, ch. 181, § 1; P.L. 2001, ch. 379, § 1; P.L. 2004, ch. 6, § 20; P.L.
2007, ch. 312, § 1; P.L. 2017, ch. 346, § 3; P.L. 2017, ch. 352, § 3.)
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In reviewing the reasonableness of the use of deadly force some United States’ Circuit
Courts of Appeal look beyond the “moment” of the shooting. A court will look at the
events which led up to the need for deadly force to determine whether the officer’s
actions created this need. If the officer placed him or herself in a position of peril (for
example - jumping into the path of a fleeing vehicle or unreasonably executing a
warrant) which created the need for deadly force, a court may review the officers’
actions as cutting against the reasonableness of the ultimate use of deadly force. In
Graham, the United States Supreme Court concluded that courts should review uses of
force by examining the “totality of circumstance” by “stepping into the shoes of the
officer” at the “moment” that the force was used. This language has led to
disagreement as to what factors should be included in the “totality of circumstances.”
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change to a moment in time approach. ....................................................................... 114
Pre-Shooting Conduct and Dealing with Mentally Impaired Subjects ................... 114
First Circuit ............................................................................................................. 120
Second Circuit ......................................................................................................... 121
Third Circuit............................................................................................................ 122
Fourth Circuit .......................................................................................................... 123
Fifth Circuit ............................................................................................................. 125
Sixth Circuit ............................................................................................................ 126
Seventh Circuit........................................................................................................ 128
Eighth Circuit .......................................................................................................... 132
Ninth Circuit ........................................................................................................... 140
Tenth Circuit ........................................................................................................... 141
Eleventh Circuit ...................................................................................................... 144
Deadly Force to Prevent Escape ................................................................................. 145
Chapter 4 EVOC/PURSUIT ........................................................................................... 149
Motor Vehicle Pursuit ................................................................................................. 149
Example State Law Claims ......................................................................................... 164
State Specific Materials .............................................................................................. 166
Chapter 5 ARREST/Search & Seizure ........................................................................... 168
United States Constitution .......................................................................................... 168
Levels of Proof ............................................................................................................ 168
Citizen Contacts .......................................................................................................... 170
Consensual Contacts ............................................................................................... 170
Seizures of Property .................................................................................................... 172
Stops based upon Reasonable Suspicion of Criminal Activity ................................... 173
When Does an Anonymous Report Amount to Reasonable Suspicion? ................ 175
Lower Court Examples: .......................................................................................... 178
All Stops Do Not Justify a Frisk ............................................................................. 181
Reasonableness of Handcuffing during a valid “Terry Stop” ................................. 183
Anonymous Tips and Motor Vehicles .................................................................... 185
Probable Cause........................................................................................................ 187
DUI Breath Testing and Blood Draws ........................................................................ 192
Disorderly Conduct Arrests/Filming Officer Conduct ............................................... 198
Search Incident to Arrest ............................................................................................ 201

Jack Ryan © 2016

2

Legal & Liability Risk Management Institute
A Cellular Device May not be Searched Incident to Arrest ................................... 202
Strip Searches.............................................................................................................. 205
Chapter 6 Motor Vehicle Contacts ................................................................................. 211
Routine Traffic Stop ................................................................................................... 212
Ordering the Occupants Out of the Vehicle ............................................................ 212
Privacy Rights of Passengers .................................................................................. 212
FRISK OF PASSENGER ........................................................................................... 215
“Stop” and “Frisk” of a Vehicle.............................................................................. 219
Vehicle Stops: Does a Motorist have a Privacy Interest in their License Plate ...... 220
Consent Search of Motor Vehicles ............................................................................. 224
Canine Sniffs and Vehicles ......................................................................................... 229
K-9 Alert and Probable Cause ................................................................................ 233
“Incident to Arrest Search-Vehicle” ........................................................................... 236
Canine Sniffs of Automobiles ..................................................................................... 244
Probable Cause Searches of Motor Vehicles “The Motor Vehicle Exception” .......... 247
Placement of GPS on a Motor Vehicle ....................................................................... 249
Inventory Searches of Motor Vehicles ....................................................................... 251
Community Care-taking Search of Motor Vehicle ..................................................... 252
Roadside Checkpoints ................................................................................................. 253
Chapter 7 Entering and Searching Homes ...................................................................... 255
The Concept of “Standing” ......................................................................................... 255
Consensual Entries/Searches of Homes ...................................................................... 256
Knock and Talk ........................................................................................................... 265
Are Knock and Talks Restricted to the Front Door of a Residence? ...................... 269
Exigent Circumstances: .............................................................................................. 271
WARRANT ENTRIES ............................................................................................... 276
Arrest warrant/suspect’s home ................................................................................ 276
Search Warrants ...................................................................................................... 278
Knock and Announce .............................................................................................. 281
Detaining and Frisking Persons Present During the Execution of a Search Warrant
................................................................................................................................. 284
Exigent Circumstance Entries/Crime Scene Exigency ........................................... 287
“Search Incident to Arrest” in a dwelling: .................................................................. 301
Curtilage:................................................................................................................. 302
The Plain View Doctrine ........................................................................................ 302
Plain Touch ............................................................................................................. 303
The Exclusionary Rule ................................................................................................ 304
Mistaken Warrant and Search Incident to Arrest .................................................... 304
Mistake of Law and Exclusionary Rule .................................................................. 306
The Use of Out of Court Statements (Spontaneous Utterances and the Constitution) 308
Chapter 8 THE LAW OF INTERROGATION .............................................................. 317
The Sixties and Before… ............................................................................................ 318
Additional Miranda Issues .......................................................................................... 351
Triggering the need for warnings ................................................................................ 351
Waiver of Rights/Invocation of Rights ....................................................................... 353
The Impact of Violating the Miranda Rule ................................................................. 354

Jack Ryan © 2016

3

Legal & Liability Risk Management Institute
Intentional Pre-Miranda Questioning ..................................................................... 354
The Impact of Miranda Violations on Physical Evidence Located as the Result of
the Suspect’s Admissions ....................................................................................... 360
Chapter 9 The Brady Rule and Failure to Disclose Exculpatory Evidence .................... 361
Chapter 10 CARE, CUSTODY, CONTROL & RESTRAINT OF PRISONERS .............. 366
Duty to Protect Prisoners ........................................................................................ 366
Jail Suicides ................................................................................................................ 370
Medical Needs of Prisoners ........................................................................................ 374
Policy Issues................................................................................................................ 375
Chapter 11 Officer Involved Domestic Violence ........................................................... 376
Convictions for DV Related Offenses and the Impact on Agency Employees .......... 378
Chapter 12 Property & Evidence .................................................................................... 381
Chapter 13 Off-Duty Issues ............................................................................................ 383
Chapter 14 Sexual Harassment/Discrimination/Misconduct .......................................... 390
Sexual Harassment ...................................................................................................... 390
Sex Discrimination/Orientation .................................................................................. 392
Chapter 15 Selection Hiring Retention ........................................................................... 394
Chapter 16 Internal Affairs &Complaints....................................................................... 396
The Administrative Interview ..................................................................................... 396
Transactional Immunity .................................................................................................. 398
Employee Claims ........................................................................................................ 410
Search of Officer’s Text Messages from Department Issued Pager was Reasonable 415
Seizure of the Police Officer ....................................................................................... 419
Covert Video Surveillance .......................................................................................... 422
Compelled Substance Abuse Testing.......................................................................... 424
Financial Disclosure/Obtaining Personal Financial Information ................................ 429
An Officer’s Right to Privacy And HIPAA ................................................................ 431
Due Process Rights of Police Officers ........................................................................ 432
Law Enforcement Officers’ Bill of Rights.............................................................. 437
External Liabilities of Internal Affairs ........................................................................ 438
Chapter 17 Special Operations SWAT Narcotics High-Risk Entry ............................... 441
Special Operations ...................................................................................................... 441
The Decision to Use a Specialized Team ............................................................... 442
Policy and Training ..................................................................................................... 444
Hitting the Wrong House-Policy/Training/Aftermath ................................................ 445
Execution Issues.......................................................................................................... 450
Use of Flash-Bang May Constitute Excessive Force .............................................. 450
Chapter 18 Persons of Diminished Capacity .................................................................. 452
Use of Force-Emotionally Disturbed and Mentally Ill Persons .................................. 452
Are you providing reasonable training and policy direction on the handling of the
mentally ill and emotionally disturbed persons? By Lou Reiter ................................. 459
Persons with Disabilities Americans with Disabilities Act ........................................ 463
Disability in the Broad Sense .................................................................................. 464
The ADA Application to Law Enforcement ........................................................... 466

Jack Ryan © 2016

4

Legal & Liability Risk Management Institute

Chapter 1 Overview of Liability
While police officers may believe that they will be exposed to liability for all of
their actions, both proper and improper, the fact of the matter is that most courts
have avoided second-guessing police actions and have only sanctioned the most
egregious conduct. There are various levels of liability that may exist when an
officer’s actions are deemed improper. The purpose of this section is to provide
a brief overview of the possible actions that may result from alleged police
misconduct.

Civil Actions
Intentional Torts: An intentional tort would occur when an officer, without
justification, intentionally commits an act which is recognized by the law as a tort.
For example, if an officer were to use his baton to intentionally strike someone
who had done nothing wrong. In the law of torts this would be recognized as a
battery. In order to prove a battery; the plaintiff must prove that the officer
intentionally caused a harmful or offensive contact to the plaintiff’s body. There
are a several intentional torts that, by their nature, are likely to be the subject of
lawsuits against police officers. Examples include: assault, battery, intentional
infliction of emotional distress, trespassing and false imprisonment. These torts
will be examined in detail in the sections on particular police conduct.
Negligence Actions: Another type of tort for which an officer may be sued is the
tort of negligence. There are four basic elements of a negligence action.
A duty owed- All persons generally have a duty to act with reasonable care
toward those they come into contact with.
A breach of the duty-A person breaches their duty when they fail to exercise
reasonable care.
Causation- The breach of duty must be the cause in-fact and the proximate
cause of the plaintiff’s injury.
Damages-The plaintiff must suffer some damages as a result of the breach of
duty.
Violation of Civil Rights- 42 U.S.C. sec. 1983. This type of lawsuit is the type that
officers most often face. This statute was created in order to provide citizens
with a remedy for redressing violations of civil rights. Section 1983 does not
create any substantive rights but is a mechanism for enforcing rights that are
granted by the United States Constitution or by a federal statue. In order to
establish a 1983 claim, a plaintiff must establish that a violation of the
Constitution or some federally established right has occurred as a result of some
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action that was taken under color of state law.
are:

The elements of a 1983 action

Violation of constitutional or federally protected right.
Violation must have occurred as a result of some action taken “under color of
state law.” Under color of state law does not mean action taken pursuant to
state law, instead “a misuse of power possessed by virtue of state law and
made possible only because the actor is colored with authority of state law”
constitutes “color of law.” 1
The plaintiff must have suffered some damages. It should be noted that courts
will sometimes grant “nominal” damages in order to vindicate a plaintiff’s rights.
Nominal damages of $1.00 are not uncommon in 1983 actions.
NOTE: The federal courts do not have exclusive jurisdiction over civil rights
actions brought under section 1983; thus a plaintiff can bring a lawsuit alleging a
violation of civil rights in a state court.

Agency Liability/Individual Liability
A difficult concept to understand is when an agency is liable for the actions of its
officer(s) in a lawsuit. The short answer is that it depends.

Lawsuits Alleging Violation of State Tort
At one time or another most officers have heard the term “vicarious liability”
indicating that an employer is responsible for harms caused by their employees
while the employee is acting in the scope of their employment. This type of
liability is often referred to in its technical term “Respondeat Superior” liability or
let the Master Respond for the Harm of the Servant or Let the Boss Pay!
There are times when an employee does something, even during work hours,
that is outside the scope of employment, in which case the employer is not
required to pay the damages. This exception is often referred to as a “frolic and
detour” due to the fact that employers don’t have to pay when the employee goes
on a frolic and detour of their own.
Example
When a police employee acts outside the scope of their employment for purely
personal purposes the employer and its insurer will not be liable. A case from the
1

Monroe v. Pape, 365 U.S. 167 (1961).
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Court of Appeals of Georgia, 2nd Division, decided on April 21st provides an
example of the ultimate bad case.
Georgia Interlocal Risk Management Agency v. Godfrey,2 involved a police
trainee named Carswell of the City of McIntyre Police Department. While
attending the police academy, Carswell was authorized to drive a police vehicle
to his training. On December 3, 2001, Carswell went into the police station to
borrow a patrol car. Carswell told Officer Hasty, the only officer on duty, that
Carswell’s brother needed to borrow Carswell’s truck and therefore Carswell
needed to borrow a police car to drive into work in the morning.
After borrowing the patrol car, Carswell met up with a man named Howell. He
and Howell had previously planned to rob Marvin Godfrey. When Godfrey left
work, Carswell used the police car to pull Godfrey over. When Godfrey exited his
vehicle, Howell shot him. Carswell then took and envelope of money from
Godfrey and left him on the side of the road.
The Godfrey family filed a lawsuit against the McIntyre Police Department which
is insured by the Georgia Interlocal Risk Management Agency (GIRMA). The
family argued that since Carswell was authorized to use and did use a police car
to stop Godfrey, the city should be liable. In analyzing the case, the court
recognized that under state law, employers have liability where an employee,
acting in the scope of their employment, causes injury. An employer is not liable
where the “act is committed not in furtherance of the employer’s business, but
rather for purely personal reasons disconnected from the authorized business” of
the employer. The court noted that although Carswell was driving a police car, he
was not on his work shift. He had borrowed the car for purposes of transportation
to work the next day and not to perform any police function. As a trainee,
Carswell had no police power and no authority to use the police emergency lights
to stop Godfrey. The court concluded that Carswell stopped Godfrey for purely
personal reasons and therefore the City was not liable for his actions.

Federal Lawsuits
When a federal lawsuit is filed under §1983 for violations of federal rights there is
no vicarious or respondeat superior liability. In such a case in order to get the
agency on the hook as a defendant, the plaintiff has to prove that the agency did
something wrong that led the officer to act in the manner that he or she did.
Thus, the plaintiff must prove the officer, whether they are a defendant or not,
violated the plaintiff’s civil rights. Once the plaintiff establishes that the individual
officer violated their civil rights, the plaintiff will then go on to try and prove that
the officer’s agency was the moving force behind the officer’s actions. There are
a number of ways to prove that the agency was the moving force to include bad

2

Georgia Interlocal Risk Management Agency v. Godfrey, 2005 Ga. App. LEXIS 413 (GA. Ct. App. 2nd
Dist. 2005)
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or no policy, a bad custom or practice, bad or no training, bad or no supervision
and bad or no discipline.

Pattern and Practice Lawsuit
Under 42 USC §14141 it is unlawful for a law enforcement agency to allow its
members to participate in a pattern and practice of violating civil rights
“The types of issues which may initiate a pattern and practice investigation
include:





Lack of supervision/monitoring of officers’ actions;
Lack of justification or reporting by officers on incidents involving the use
of force;
Lack of, or improper training of, officers; and
Citizen complaint processes that treat complainants as adversaries.

Under Title 42 U.S.C. §1997, the Department of Justice has the ability to initiate
civil actions against mental hospitals, retardation facilities, jails, prisons, nursing
homes, and juvenile detention facilities when there are allegations of systemic
derivations of the constitutional rights of institutionalized persons.”

Criminal Actions
State
State criminal code: It must be recognized that when officers commit an act,
which is not justified by some law enforcement purpose, and that act constitutes
a crime the officer may be criminally charged. For example, if an officer slaps a
compliant suspect for no reason then the officer may be charged with simple
assault.

Federal
18 U.S.C. §242: This statute is a federal statute that creates criminal liability for
the intentional violation of rights granted by the Constitution or by federal
statutes. As a matter of policy the United States Justice Department reserves
use of this statute for the most egregious cases. Some considerations which are
taken into account before the Justice Department will proceed are: the extent of
injuries; the availability of independent witnesses; the history of the officer
involved in the incident and whether or not punitive action sufficient to satisfy
federal interests have already been imposed. This statute is nearly identical to
§1983 in that the government must show that an officer’s action, committed
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under color of law, has resulted in a violation of Constitutional or federally
granted rights. The difficulty that federal prosecutors face when prosecuting a
§242 case is the government's burden to prove that the violation of rights was
intentional. It is noted that while a criminal prosecution requires the prosecution
to prove a specific intent to violate civil rights, a §1983 lawsuit for violation of civil
rights has no such requirement.

Varying Levels of Care:


Simple Negligence-Reasonable Care



Gross Negligence



Shocks the Court’s Conscience (2 Types)



Deliberate Indifference: requires a person suing the police to prove
that an officer, supervisor or final policy maker knew of and
disregarded an excessive risk to person’s federally protected rights
Intent to cause harm unrelated to the legitimate object of arrest.
Rodney King Incident

Rodney King was an ex-convict who led police on a chase in California. The
vehicle pursuit ended in Los Angeles where several officers confronted Rodney
King. The officers' actions in taking King into custody were captured on
videotape. The videotape showed officers striking King several times with
batons, shooting King with Taser darts and striking King in an effort to take him
into custody. The entire incident became the subject of intense media and public
scrutiny regarding police use of force. The officers involved in the case were
almost immediately charged with numerous violations of the California criminal
code. It was alleged that the officers had assaulted King with dangerous
weapons (batons/taser).
The officers were tried in the California court and
acquitted. After the acquittal the officers were indicted federally under 18 U.S.C.
242 for the criminal violation of King’s Constitutional rights. This time the officers
were convicted. King also brought a lawsuit. It is likely that this suit alleged
violation of civil rights under 42 U.S.C. §1983 as well as state tort claims of
assault and battery. Thus, a single case involved multiple layers of liability
based upon a single incident. It is important to remember that even if officers are
cleared criminally and civilly, their department may still take action against the
officer(s) through internal discipline procedures for violations of department rules
and regulations. At that point departments may be confronted with statutory
protections granted to officers in order to provide a due process before discipline
is imposed.
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Understanding Summary Judgment and Qualified Immunity in
the Defense of Law Enforcement Officers
Summary Judgment: Even if the person bringing the lawsuit story is taken
as true there was no violation of the Constitution.
Qualified Immunity: Even if the person bringing the lawsuit story is taken
as true and there was a violation of the Constitution, the law was not
clearly established at the time the officer acted.
As an officer if you become part of a lawsuit your attorney will likely tell you at
some point that he is seeking to have the suit against you dismissed based on a
motion for summary judgment and motion for qualified immunity. Your first
question will be, what the heck is that?
After there is some discovery in a §1983 lawsuit, your attorney will ask the court
to grant you the protection of one of your two best friends. Your attorney will first
argue to the court that even if you take the plaintiff’s story as true, my officer did
not do anything unconstitutional. If the court agrees with you, then the court will
grant you Summary Judgment and the case will be dismissed. If the court does
not agree and decides that based on the plaintiff’s story your actions were
unconstitutional or decides not to answer the question of constitutionality, your
lawyer will argue that your second best friend, Qualified Immunity applies. Under
qualified immunity it will be argued that even if your actions were
unconstitutional, not court had decided a similar case and therefore the law was
not clearly established such that you would have known that your actions were
unconstitutional.
Example From the United States Supreme Court:
The United States Supreme Court overturned the United States Court of Appeals
for the 5th Circuit in a police shooting case based on the manner in which the 5 th
Circuit analyzed the case when considering summary judgment and qualified
immunity.
The case, Tolan v. Cotton,3 deals with the manner in which a court must analyze
the facts when deciding whether an officer is entitled to summary judgment or
qualified immunity.
At the outset it is important to note that an officer will be entitled to summary
judgment when a court looks at the facts, as reported by the plaintiff, and
concludes that the officer did not violate the Constitution. An officer is entitled to
qualified immunity even if based on the facts as reported the plaintiff the officer’s
conduct amounts to a Constitutional violation if at the time the officer acted, the
3

Tolan v. Cotton, 572 U.S.___, 2014 U.S. LEXIS 3112 (2014).
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law was not clearly established thus the officer would not know that his/her
actions violated the Constitution.
The Court reported the facts of what occurred in Tolan as follows:
The following facts, which we view in the light most favorable to Tolan, are taken
from the record evidence and the opinions below. At around 2:00 on the morning
of December 31, 2008, John Edwards, a police officer, was on patrol in Bellaire,
Texas, when he noticed a black Nissan sport utility vehicle turning quickly onto a
residential street. The officer watched the vehicle park on the side of the street in
front of a house. Two men exited: Tolan and his cousin, Anthony Cooper.
Edwards attempted to enter the license plate number of the vehicle into a
computer in his squad car. But he keyed an incorrect character; instead of
entering plate number 696BGK, he entered 695BGK. That incorrect number
matched a stolen vehicle of the same color and make. This match caused the
squad car’s computer to send an automatic message to other police units,
informing them that Edwards had found a stolen vehicle.
Edwards exited his cruiser, drew his service pistol and ordered Tolan and Cooper
to the ground. He accused Tolan and Cooper of having stolen the car. Cooper
responded, “That’s not true.” Record 1295. And Tolan explained, “That’s my
car.” Ibid. Tolan then complied with the officer’s demand to lie face-down on the
home’s front porch.
As it turned out, Tolan and Cooper were at the home where Tolan lived with his
parents. Hearing the commotion, Tolan’s parents exited the front door in their
pajamas. In an attempt to keep the misunderstanding from escalating into
something more, Tolan’s father instructed Cooper to lie down, and instructed
Tolan and Cooper to say nothing. Tolan and Cooper then remained facedown.
Edwards told Tolan’s parents that he believed Tolan and Cooper had stolen the
vehicle. In response, Tolan’s father identified Tolan as his son, and Tolan’s
mother explained that the vehicle belonged to the family and that no crime had
been committed. Tolan’s father explained, with his hands in the air, “[T]his is my
nephew. This is my son. We live here. This is my house.” Id., at 2059. Tolan’s
mother similarly offered, “[S]ir this is a big mistake. This car is not stolen. . . .
That’s our car.” Id., at 2075.
While Tolan and Cooper continued to lie on the ground in silence, Edwards
radioed for assistance. Shortly thereafter, Sergeant Jeffrey Cotton arrived on the
scene and drew his pistol. Edwards told Cotton that Cooper and Tolan had exited
a stolen vehicle. Tolan’s mother reiterated that she and her husband owned both
the car Tolan had been driving and the home where these events were unfolding.
Cotton then ordered her to stand against the family’s garage door. In response to
Cotton’s order, Tolan’s mother asked, “[A]re you kidding me? We’ve lived her[e]
15 years. We’ve never had anything like this happen before.” Id., at 2077; see
also id., at 1465.
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The parties disagree as to what happened next. Tolan’s mother and Cooper
testified during Cotton’s criminal trial 1 that Cotton grabbed her arm and
slammed her against the garage door with such force that she fell to the ground.
Id., at 2035, 2078-2080. Tolan similarly testified that Cotton pushed his mother
against the garage door. Id., at 2479. In addition, Tolan offered testimony from
his mother and photographic evidence to demonstrate that Cotton used enough
force to leave bruises on her arms and back that lasted for days. Id., at 20782079, 2089-2091. By contrast, Cotton testified in his deposition that when he was
escorting the mother to the garage, she flipped her arm up and told him to get his
hands off her. Id., at 1043. He also testified that he did not know whether he left
bruises but believed that he had not. Id., at 1044.
The parties also dispute the manner in which Tolan responded. Tolan testified in
his deposition and during the criminal trial that upon seeing his mother being
pushed, id., at 1249, he rose to his knees, id., at 1928. Edwards and Cotton
testified that Tolan rose to his feet. Id., at 1051-1052, 1121.
Both parties agree that Tolan then exclaimed, from roughly 15 to 20 feet away,
713 F. 3d, at 303, “[G]et your fucking hands off my mom.” Record 1928. The
parties also agree that Cotton then drew his pistol and fired three shots at Tolan.
Tolan and his mother testified that these shots came with no verbal warning. Id.,
at 2019, 2080. One of the bullets entered Tolan’s chest, collapsing his right lung
and piercing his liver. While Tolan survived, he suffered a life-altering injury that
disrupted his budding professional baseball career and causes him to experience
pain on a daily basis.
The Federal District Court ruled that Officer Cotton did not violate the
Constitution and therefore was entitled to summary judgment.
The United
th
States Court of Appeals for the 5 Circuit ruled in favor of the officer, but on
different grounds. The 5th Circuit ruled that even if Cotton’s actions were
unconstitutional, the law was not clearly established therefore he was entitled to
qualified immunity. In deciding in favor of the officer, the 5th Circuit cited the
following facts:
[T]he front porch had been “dimly-lit”; Tolan’s mother had “refus[ed] orders to
remain quiet and calm”; and Tolan’s words had amounted to a “verba[l] threa[t].”
Ibid. Most critically, the court also relied on the purported fact that Tolan was
“moving to intervene in” Cotton’s handling of his mother, id., at 305, and that
Cotton therefore could reasonably have feared for his life, id., at 307.
Accordingly, the court held, Cotton did not violate clearly established law in
shooting Tolan.
In overturning the 5th Circuit, the U.S. Supreme Court instructed that when a
court is deciding a summary judgment or qualified immunity motion, the court
must look at the facts in the light most favorable to the non-moving party. In
other words since Officer Cotton was the one seeking summary judgment and
qualified immunity, the court handling the matter must look at the facts as
reported by the plaintiff, in this case, Tolan. The Court then went through the
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facts relied upon by the 5th Circuit and determined that the 5th Circuit had relied
on the facts as reported by the officer rather than the facts as reported by the
plaintiff.
While this case provides no change to the state of the law on use of force, it does
make clear for officers that when an officer, through his/her attorney is seeking to
end the case by filing for summary judgment or qualified immunity, the court
reviewing the motion must utilize the plaintiff’s facts, even though the officer is in
disagreement with those facts, to determine whether the motion will be granted.

Example From the United States Supreme Court:
On January 21st, 2009 the United States Supreme Court reached a unanimous
decision in Pearson v. Callahan4, a case involving a lawsuit by a drug-dealer who
had sued law enforcement officers for violating his Fourth Amendment rights
after they made a warrantless entry of his home. The Court described the facts
of the warrantless entry as follows:
The Central Utah Narcotics Task Force is charged with investigating illegal drug
use and sales. In 2002, Brian Bartholomew, who became an informant for the
task force after having been charged with the unlawful possession of
methamphetamine, informed Officer Jeffrey Whatcott that respondent Afton
Callahan had arranged to sell Bartholomew methamphetamine later that day.
That evening, Bartholomew arrived at [Callahan’s] residence at about 8 p.m.
Once there, Bartholomew went inside and confirmed that respondent had
methamphetamine available for sale. Bartholomew then told [Callahan] that he
needed to obtain money to make his purchase and left.
Bartholomew met with members of the task force at about 9 p.m. and told them
that he would be able to buy a gram of methamphetamine for $100. After
concluding that Bartholomew was capable of completing the planned purchase,
the officers searched him, determined that he had no controlled substances on
his person, gave him a marked $100 bill and a concealed electronic transmitter to
monitor his conversations, and agreed on a signal that he would give after
completing the purchase.
The officers drove Bartholomew to [Callahan’s] trailer home, and [Callahan’s]
daughter let him inside. [Callahan] then retrieved a large bag containing
methamphetamine from his freezer and sold Bartholomew a gram of
methamphetamine, which he put into a small plastic bag. Bartholomew gave the
arrest signal to the officers who were monitoring the conversation, and they
entered the trailer through a porch door. In the enclosed porch, the officers
4

Pearson v. Callahan, Slip Opinion 07-751; 555 U.S.___ (2009).
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encountered Bartholomew, [Callahan], and two other persons, and they saw
[Callahan] drop a plastic bag, which they later determined contained
methamphetamine. The officers then conducted a protective sweep of the
premises. In addition to the large bag of meth- amphetamine, the officers
recovered the marked bill from respondent and a small bag containing methamphetamine from Bartholomew, and they found drug syringes in the residence.
As a result, [Callahan] was charged with the unlawful possession and distribution
of methamphetamine.
The case wound its way through the criminal courts in Utah where it was finally
concluded that officers would not be justified in making an entry based upon the
fact that a confidential informant was in the house already and had made a drug
purchase. As a result of the suppression of the evidence, the charges against
Callahan were dismissed. Callahan then filed a lawsuit against the officers
alleging a violation of his civil rights under the Fourth Amendment to the United
States Constitution. Specifically, he alleged that the entry into his home violated
his rights.
The Court was faced with three questions in this case:


Does a court have to decide if there is a constitutional violation before deciding
whether the law was clearly established or may they decide the law is not clearly
established and dismiss the officers from the lawsuit on qualified immunity
without ever deciding whether their actions were unconstitutional?



If it is unconstitutional for the officers to make an entry based on the consent
once removed doctrine, was the law clearly established at the time such that an
officer would know that entering the home was unconstitutional?



Does a person who gives consent to a confidential informant to enter their home,
thereby give consent (once removed) to the police officers who are signaled by
the confidential informant?
In deciding the case, the Court answered the first two questions but not the third.
In doing so, the Court changed the Constitutional requirements on the way that
lower courts decide on qualified immunity.
Qualified immunity is a legal mechanism that protects law enforcement officers in
lawsuits. In the simplest of terms, qualified immunity protects an officer from
liability in cases where the law has not been clearly decided by the courts on the
particular conduct the officer has undertaken such that the officer would not know
that the conduct was unconstitutional.
In a prior case, Saucier v. Katz,5 the United States Supreme Court had mandated
that when a lower court determines whether an officer would be entitled to
5

Saucier v. Katz, 533 U.S. 194 (2001).
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qualified immunity, they must first decide whether or not the officer’s conduct
violated the Constitution. If the conduct did not violate the Constitution, the
officer would be granted summary judgment and the case would be dismissed. If
instead, the court concluded that the officer’s conduct violated the Constitution,
then the court would proceed to the second question, which would determine
whether or not the law was clearly established, such that the officer would have
known that his conduct violated the Constitution at the time the officer acted. If
the law was not clearly established the officer would be entitled to qualified
immunity and the officer would be dismissed from the lawsuit. Applying this
principle in this case, the United States Court of Appeals for the Tenth Circuit had
concluded under the first question that the officers’ entry into the home based
upon the consent given to the confidential informant violated the Constitution.
The Tenth Circuit then turned to the second question and determined that the law
was clearly established on warrantless entries into homes and thus, the officers
were not immune from the lawsuit based on qualified immunity.
In overturning the United States Court of Appeals for the Tenth Circuit, the United
States Supreme Court re-visited the Saucier6 decision and concluded that the
lower federal courts are not mandated to apply the two-step test mandated by
Saucier. The Court concluded that application of the first question, whether or
not the conduct was unconstitutional, is discretionary. The Court decided that the
lower courts have the discretion to proceed directly to the second question, was
the law clearly established at the time of the conduct such that an officer would
be on notice that the conduct was unconstitutional, without ever deciding the
underlying constitutional question.
The Supreme Court then applied this newly announced analysis to the facts
presented by this case.
Turning to the conduct of the officers here, we hold that [the officers] are entitled
to qualified immunity because the entry did not violate clearly established law. An
officer conducting a search is entitled to qualified immunity where clearly
established law does not show that the search violated the Fourth Amendment..
This inquiry turns on the objective legal reasonableness of the action, assessed
in light of the legal rules that were clearly established at the time it was taken.
Qualified immunity operates to ensure that before they are subjected to suit,
officers are on notice their conduct is unlawful. When the entry at issue here
occurred in 2002, the “consent-once-removed” doctrine had gained acceptance
in the lower courts. This doctrine had been considered by three Federal Courts of
Appeals and two State Supreme Courts starting in the early 1980’s.7 It had been
accepted by every one of those courts. Moreover, the Seventh Circuit had
6

Id.

7

See, e.g., United States v. Diaz, 814 F. 2d 454, 459 (CA7), cert. denied, 484
U. S. 857 (1987); United States v. Bramble, 103 F. 3d 1475 (CA9 1996); United States v. Pollard, 215 F. 3d 643, 648–
649 (CA6), cert. denied, 531 U. S. 999 (2000); State v. Henry, 133 N. J. 104, 627 A. 2d 125 (1993); State v. Johnston,
184 Wis. 2d 794, 518 N. W. 2d 759 (1994).

Jack Ryan © 2016

15

Legal & Liability Risk Management Institute
approved the doctrine’s application to cases involving consensual entries by
private citizens acting as confidential informants.8The Sixth Circuit reached the
same conclusion after the events that gave rise to respondent’s suit,9 and prior to
the Tenth Circuit’s decision in the present case, no court of appeals had issued a
contrary decision.
The officers here were entitled to rely on these cases, even though their own
Federal Circuit had not yet ruled on “consent-once-removed” entries. The
principles of qualified immunity shield an officer from personal liability when an
officer reasonably believes that his or her conduct complies with the law. Police
officers are entitled to rely on existing lower court cases without facing personal
liability for their actions. In Wilson,10 we explained that a Circuit split on the
relevant issue had developed after the events that gave rise to suit and
concluded that “[i]f judges thus disagree on a constitutional question, it is unfair
to subject police to money damages for picking the losing side of the
controversy.” Likewise, here, where the divergence of views on the consent-once
removed doctrine was created by the decision of the Court of Appeals in this
case, it is improper to subject petitioners to money damages for their conduct.
Because the unlawfulness of the officers’ conduct in this case was not clearly
established, petitioners are entitled to qualified immunity. We therefore reverse
the judgment of the Court of Appeals.
Thus, the Court held that lower courts can proceed directly to the question of
whether the law was clearly established without deciding whether the underlying
conduct was constitutional or unconstitutional. The Court then proceeded
directly to the second question and determined that at the time these officers
conducted their warrantless entry, the law with respect to the concept of “consent
once removed” was not clearly established and therefore the officers in this
lawsuit were entitled to be dismissed from the suit on qualified immunity grounds.
Author’s note: As a result of going forward on this one-step qualified immunity
analysis, there is no clear decision as to whether “consent once removed” is
constitutional or not. In those circuits cited by the Court as approving this
concept, it is constitutional. In the 10th Circuit, the United States Court of
Appeals has concluded it is unconstitutional. Thus, without a United States
Supreme Court decision on the underlying conduct, officers who operate outside
of the jurisdiction of Circuits with clear decisions remain without notice with
respect to whether using “consent once removed” runs afoul of the Constitution.

8

See United States v. Paul, 808 F. 2d, 645, 648 (1986).
See United States v. Yoon, 398 F. 3d 802, 806–808, cert. denied, 546 U. S. 977 (2005).
10
Wilson v. Layne, 526 U.S. 603 (1999).
9

Jack Ryan © 2016

16

Legal & Liability Risk Management Institute

Chapter 2 Use of Force
Deadly/Non-Deadly
Any review on law enforcement’s use of force must begin by outlining the
Constitutional authority on use of force by law enforcement officers. The basic
rule governing use of force is that all uses of force by a law enforcement officer
against a free citizen must meet an objective reasonableness standard. Free
citizens are distinguished from sentenced prisoners due to the fact that
sentenced prisoners are subjected to the differing standards of 8 th Amendment
law, specifically “cruel and unusual punishment,” while free citizens fall under the
4th Amendment right to be free from unreasonable seizures.
The constitutional parameters on the use of objectively reasonable force are
drawn from two foundation cases decided by the United States Supreme Court.
The first case, Tennessee v. Garner11 reviewed a Tennessee state statute that
allowed officers to shoot any fleeing felon. The facts involved the death of
Garner, a juvenile, as he fled from an unoccupied residential burglary after
stealing a purse and $10.00. The United States Supreme Court held that
statutes which allowed law enforcement officers to shoot “any fleeing felon” were
unconstitutional. The Court then announced those circumstances where it would
be objectively reasonable for law enforcement officers to use deadly force.
The Court concluded that it would be objectively reasonable for a law
enforcement officer to use deadly force when faced with an imminent danger
of serious bodily harm or death to the officer or some third party who is
present at the scene. The Court further concluded that it would be objectively
reasonable to use deadly force to prevent escape in cases where the officer had
probable cause to believe that the fleeing suspect had been involved in a
violent felony involving the infliction or threatened infliction of serious
bodily harm or death. The Court also asserted that officers should give a
WARNING where feasible.
It should be noted at the outset that most law enforcement agencies in the United
States are more restrictive with respect to use of deadly force than a strict
reading of the language from Garner. Most agency policies that have a provision
for preventing the escape of a violent felon require that officers have articulable
11

Tennessee v. Garner, 471 U.S. 1 (1985).
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facts to conclude that the suspect poses either a threat to public safety by their
escape or an imminent threat to public safety by their escape.
Of further note is the fact that in Scott v. Harris12, the United States Supreme
Court further limited the reach of Garner in holding: “By way of example only,
Garner hypothesized that deadly force may be used ‘if necessary to prevent
escape’ when the suspect is known to have ‘committed a crime involving the
infliction or threatened infliction of serious physical harm,’ so that his mere being
at large poses an inherent danger to society.” The Court went on to assert:
“Garner did not establish a magical on/off switch that triggers rigid preconditions
whenever an officer's actions constitute ‘deadly force.’ Garner was simply an
application of the Fourth Amendment's ‘reasonableness’ test”
In October of 1995, the United States Justice Department added an “imminence”
requirement to the deadly force (prevent escape) provision policy governing
federal law enforcement officers. This policy was adopted by the United States
Department of Treasury, thus creating a uniform policy for all Federal law
enforcement personnel.
The foundation case on all use of force is Graham v. Connor.13 In Graham, the
Court devised an analytical formula for reviewing all uses of force to determine
the objective reasonableness of a particular use of force. All uses of force,
deadly and non-deadly, are to be judged by the totality of the circumstances.
The totality of the circumstances to be considered are only those circumstances
known to the officer at the time the force was used without the benefit of 20/20
hindsight.
The most important aspect of Graham is the three factor test by which all uses of
force are to be judged. First, How serious was the offense that the officer
suspected was or had been committed? Second, Did the suspect pose an
immediate physical threat to the officer or some other person present at
the scene? Third, Was the suspect actively resisting or attempting to evade
arrest by flight? Where an officer’s use of force is consistent with an affirmative
response to the 2nd or 3rd question or where the officer is dealing with a serious
offense, the ultimate use of force is more likely to be reasonable.

Use of Force and Pretrial Detainees

12

Scott v. Harris, ___U.S.___, 127 S.Ct. 1769 (2007).

13

Graham v. Connor 490 U.S. 386 (1989).
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Use of Force on Pretrial Detainees Judged by Objective Reasonableness
Standard
In Kingsley v. Hendrickson,14 the United States Supreme Court considered what
the appropriate standard was for determining whether a use of force on a pretrial
detainee was excessive under the Constitution. The Court concluded that use of
force on a pretrial detainee would be judged by an objective reasonableness
standard. In doing so, the Court cleared up several variations among the Circuits
as to the appropriate use of force standard when dealing with a person who was
no longer a free citizen, but was also not a sentenced prisoner. Up until this
decision, the various U.S. Circuit Courts of Appeal would determine the
appropriate Constitutional standard based on the status of the prisoner. The
Court has now made clear that until an inmate is sentenced the objective
reasonableness standard applies.
The Court outlined the facts surrounding this lawsuit for excessive force as
follows:

Michael Kingsley, the [inmate], was arrested on a drug charge and
detained in a Wisconsin county jail prior to trial. On the evening of May
20, 2010, an officer performing a cell check noticed a piece of paper
covering the light fixture above Kingsley’s bed. The officer told
Kingsley to remove it; Kingsley refused; subsequently other officers
told Kingsley to remove the paper; and each time Kingsley refused.
The next morning, the jail administrator, Lieutenant Robert Conroy,
ordered Kingsley to remove the paper. Kingsley once again refused.
Conroy then told Kingsley that officers would remove the paper and
that he would be moved to a receiving cell in the interim. Shortly
thereafter, four officers, including respondents Sergeant Stan
Hendrickson and Deputy Sheriff Fritz Degner, approached the cell and
ordered Kingsley to stand, back up to the door, and keep his hands
behind him. When Kingsley refused to comply, the officers handcuffed
him, forcibly removed him from the cell, carried him to a receiving cell,
and placed him face down on a bunk with his hands handcuffed
behind his back. The parties’ views about what happened next differ.
The officers testified that Kingsley resisted their efforts to remove his
handcuffs. Kingsley testified that he did not resist. All agree that
Sergeant Hendrickson placed his knee in Kingsley’s back and
Kingsley told him in impolite language to get off. Kingsley testified that
Hendrickson and Degner then slammed his head into the concrete
bunk—an allegation the officers deny. The parties agree, however,
about what happened next: Hendrickson directed Degner to stun
Kingsley with a Taser; Degner applied a Taser to Kingsley’s back for
14

Kingsley v. Hendrickson, ___U.S.___; slip op. No. 14-6368 (6/22/2015).
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approximately five seconds; the officers then left the handcuffed
Kingsley alone in the receiving cell; and officers returned to the cell 15
minutes later and removed Kingsley’s handcuffs.
Kingsley filed a lawsuit alleging that the force used against him was excessive
and therefore violated his Constitutional rights. When Kingsley’s case went to
trial, the Federal District judge provided the jury with instructions similar to those
used under the 8th Amendment’s Cruel and Unusual Punishment standard.
The Federal District Court Judge instructed:
“Excessive force means force applied recklessly that is unreasonable
in light of the facts and circumstances of the time. Thus, to succeed on
his claim of excessive use of force, plaintiff must prove each of the
following factors by a preponderance of the evidence:
“(1) Defendants used force on plaintiff;
“(2) Defendants’ use of force was unreasonable in light of the facts
and circumstances at the time;
“(3) Defendants knew that using force presented a risk of harm to
plaintiff, but they recklessly disregarded plaintiff ’s safety by failing to
take reasonable
measures to minimize the risk of harm to plaintiff; and
“(4) Defendants’ conduct caused some harm to
plaintiff.
“In deciding whether one or more defendants used ‘unreasonable’
force against plaintiff, you must consider whether it was unreasonable
from the perspective of a reasonable officer facing the same
circumstances that defendants faced. You must make this decision
based on what defendants knew at the time of the incident, not based
on what you know now.
“Also, in deciding whether one or more defendants used unreasonable
force and acted with reckless disregard of plaintiff ’s rights, you may
consider factors such as:
“• The need to use force;
“• The relationship between the need to use force and the amount of
force used;
“• The extent of plaintiff ’s injury;
“• Whether defendants reasonably believed there was a threat to the
safety of staff or prisoners; and
“• Any efforts made by defendants to limit the amount of force used.”
The jury found in favor of the correctional officers. Kingsley appealed arguing
that when judging a correctional officer’s use of force on a pretrial detainee, the
appropriate standard is the 4th Amendment’s objective reasonableness standard.
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The United States Court of Appeals for the 7th Circuit disagreed in a 2-1 panel
decision, holding that a pretrial detainee had to show that the officer had to have
an actual intent to violate the pretrial detainee’s rights or a reckless disregard of
those rights. Thus, rather than an objective standard, the 7th Circuit held that
there would be a subjective inquiry into the actual officer’s state of mind.
Kingsley filed his petition to the United States Supreme Court, asking the Court
to decide whether use of force on a pretrial detainee is judged by the subjective
standard or the objective standard.
The Court held that a pretrial detainee does not have to prove the defendant
officer’s subjective state of mind, but need only prove that the use of force was
objectively unreasonable.
The Court wrote:
We now consider the question before us here—the defendant’s state
of mind with respect to the proper interpretation of the force (a series
of events in the world) that the defendant deliberately (not accidentally
or negligently) used. In deciding whether the force deliberately used
is, constitutionally speaking, “excessive,” should courts use an
objective standard only, or instead a subjective standard that takes
into account a defendant’s state of mind? It is with respect to this
question that we hold that courts must use an objective standard. In
short, we agree with the dissenting appeals court judge, the Seventh
Circuit’s jury instruction committee, and Kingsley, that a pretrial
detainee must show only that the force purposely or knowingly used
against him was objectively unreasonable.
A court (judge or jury) cannot apply this standard mechanically. See
Lewis, supra, at 850. Rather, objective reasonableness turns on the
“facts and circumstances of each particular case.” Graham v. Connor,
490 U. S. 386, 396 (1989). A court must make this determination from
the perspective of a reasonable officer on the scene, including what
the officer knew at the time, not with the 20/20 vision of hindsight. See
ibid. A court must also account for the “legitimate interests that stem
from [the government’s] need to manage the facility in which the
individual is detained,” appropriately deferring to “policies and
practices that in th[e] judgment” of jail officials “are needed to preserve
internal order and discipline and to maintain institutional security.” Bell
v. Wolfish, 441 U. S. 520, 540, 547 (1979).
Considerations such as the following may bear on the reasonableness
or unreasonableness of the force used: the relationship between the
need for the use of force and the amount of force used; the extent of
the plaintiff ’s injury; any effort made by the officer to temper or to limit
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the amount of force; the severity of the security problem at issue; the
threat reasonably perceived by the officer; and whether the plaintiff
was actively resisting. See, e.g., Graham, supra, at 396. We do not
consider this list to be exclusive. We mention these factors only to
illustrate the types of objective circumstances potentially relevant to a
determination of excessive force.
The Court noted that many facilities around the country already train their
correctional officers interact with all detainees as if their conduct will be judged by
the objective reasonableness standard.
Bottom Line:
Use of Force in jail when dealing with pretrial detainees will be judged using the
objective reasonableness standard but taking into account the need to maintain
security and order in the jail.
Use of Force in jail when dealing with sentenced prisoners, continues to fall
under the 8th Amendment’s Cruel and Unusual Punishment analysis.

Handcuffing
Burchett v. Kiefer exemplifies how a court will review the use of handcuffs and
the method by which detainees are held.15 In Burchett, officers executing a
search warrant on the home of Charles Burchett’s brother, observed Charles
running from the property to his home that was next door. Charles’ explanation
for this flight was that his child was in a swing on his porch and he wanted to get
the child out of harm’s way after observing the police approach. Charles
Burchett was apprehended, handcuffed and placed in the backseat of a cruiser.
Although the cruiser had been running with its windows down, the officers shut
the vehicle off and rolled the windows up after placing Burchett in the vehicle.
Burchett was left in the vehicle for three hours while the officers conducted the
search of Charles’ brother’s home. The court noted that by all accounts the
temperature on the day in question was in the 90s.
In its analysis the 6th Circuit Court of Appeal noted that while executing a search
warrant, police have the authority to detain those on the premises while the
search is conducted.16 The court further noted that it was reasonable to handcuff
Burchett who, by his own admission was somewhat resistant. The court then
analyzed the reasonableness of the officer’s conduct with respect to the tightness
of the handcuffs which caused Burchett’s hand to go numb and turn blue. The
court found that the actions of the officers were reasonable after concluding that
15
16

Burchett v. Kiefer, 310 F.3d 937 (6th Cir. 2002).
See, Michigan v. Summers, 452 U.S. 692 (1981).

Jack Ryan © 2016

22

Legal & Liability Risk Management Institute
as soon as Burchett complained about the tightness of the handcuffs, the cuffs
were removed.
Burchett did complain about the temperature in the vehicle and asked that the
windows be rolled down during his three hour detention. The court asserted that
“unnecessary detention in extreme temperatures, like those that could be
reached in an unventilated car in ninety-degree heat, violates the Fourth
Amendment’s prohibitions on unreasonable search and seizures.” In balancing
the facts of this case, the court pointed out that the government’s interest in
effecting the seizure in this case would not justify Burchett’s detention in the
unventilated vehicle. The court reported that officers had “many equally effective
alternative ways of detaining Burchett that would not have subjected him to
excessive heat, but their denial of his request that they roll down the windows to
allow him air indicates a wanton indifference to this important safety factor.” It is
important to note that the court distinguished the vehicle detention from the tight
handcuffs based on the fact that the officers had notice of the unventilated hot
vehicle and refused to take steps to ensure Burchett’s safety. The court reversed
the lower court’s summary judgment in favor of the two officers who were aware
of Burchett’s predicament in the police vehicle.
A second case from the United States Court of Appeal for the 6 th Circuit also
examined excessive use of force in the context of police use of handcuffs. 17 In
Baskin, officers were involved in an arrest of two women who were involved in a
disturbance at a service station. Baskin, who observed the arrest, stated that he
criticized Officer Smith after observing him choking and kicking one of the
women. A second officer took the woman to a police car at which point Smith’s
focus shifted to Baskin. When Baskin failed to leave the scene quickly enough,
Officer Smith arrested Baskin for disorderly conduct. Baskin was handcuffed so
tightly that his wrists were bleeding. Baskin was left in the handcuffs for 45
minutes outside the county jail and although Baskin complained to officers and
officials at the county jail, no steps were taken to provide medical attention or to
loosen the handcuffs.
At the outset the court noted that the arrest of Baskin for his verbal criticism of
Officer Smith violated the First Amendment, thus Baskin was arrested without
probable cause. The court then cited cases that stand for the proposition that
“excessive force claims can be maintained for cuffing and individual’s wrists too
tightly.”18 The court concluded that Baskin had alleged sufficient facts to support
the lower court’s decision to deny summary judgment in favor of the officer.
A recent case from the United States Circuit Court of Appeals for the 9th Circuit
demonstrates that officers may utilize handcuffs while they conduct an
investigation, notwithstanding that it later turns out that the persons handcuffed
17

See, Baskin v. Smith, 50 Fed. Appx. 731 (6th Cir. 2002).
See, Kostrzewa v. City of Troy, 247 F.3d 633 (6th Cir. 2001), Martin v. Heidman, 106 F.3d 1308 (6th Cir.
2001).
18
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were not involved in the crime.19 In Ward v. Gates, officers investigating a bank
robbery in progress handcuffed two people that were in the bank who did not
appear to have business there. The two individuals remained handcuffed while
the officers conducted a sweep of the bank and for an additional twenty minutes
while the officers checked out the stories of the handcuffed duo.
The court concluded that the initial handcuffing of these two individuals was
reasonable under the circumstances facing the officers at the time. The officers
had reason to believe a violent felony was occurring and due to the unexplained
presence of these two individuals the officers had reason to suspect that these
individuals were involved in criminal activity. The court went on to note that once
the sweep was completed and it was determined that the two handcuffed
individuals were not armed; the continued detention in handcuffs may have been
unreasonable. The court granted the officer’s qualified immunity on this second
issue.
A case from Prince George’s County Maryland exemplifies how inappropriate
handcuffing can lead to a constitutional violation.20 In Robles, two officers
responded to a noise complaint at 3:30 in the morning. The officers found three
men drinking beer and after obtaining their identification, the officers arrested
Robles for an outstanding traffic warrant in the neighboring Montgomery County.
Not wanting to do a formal transfer of Robles to Montgomery County due to the
time and paperwork involved, the officers attempted to have an officer from
Montgomery County meet them at the County line for an “informal transfer.”
These attempts were unsuccessful due to Montgomery County’s response that
their agency was too busy to send an officer. The two officers then did what is
sometimes referred to in police parlance as a “They did what?” The officers
drove Robles to a shopping plaza in Montgomery County and tied him to a metal
pole using three pairs of flex-cuffs. The officers included a note explaining the
warrants, which they left at Robles’ feet. Without identifying themselves, the
officers then contacted the Montgomery Police Department via a pay telephone
and reported the situation. Officers from Montgomery County arrived at the
parking lot ten to fifteen minutes later and took Robles into custody.
In its analysis of the case, the court first pointed out that under the law of the 4 th
Circuit, Robles claim stems from the conditions of his confinement as a pretrial
detainee under the Fourteenth Amendment’s due process clause and not as a
Fourth Amendment seizure claim since the seizure was complete at the moment
of arrest. In order to prevail under the Fourteenth Amendment due process
clause, a person making a claim would have to establish that the “officers’
actions amounted to punishment and were not merely ‘an incident of some other
legitimate governmental purpose’…(internal cites omitted)…and that the injury
resulting from their actions were more than de minimis (minor).”

19
20

See, Ward v. Darryl Gates et. al, 52 Fed. Appx. 341 (9th Cir. 2002).
See, Robles v. Prince George’s County Maryland, (4th Cir. No. 01-1662, 2002).
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In reviewing the facts presented here, the court concluded that the “police
behavior here was not reasonably related -indeed it was entirely unrelated-to any
legitimate law enforcement purpose. Nothing the officers did served to enhance
their own safety or the safety of others, or to insure the presence of [Robles] at
trial.” The court continued: “Even a so-called prank that fails to serve any
legitimate governmental objective can constitute a due process claim.”
The court went on to examine whether Robles could establish the requisite level
of injury necessary to meet the “more than de minimis” element of his claim.
Robles had testified that he had trouble sleeping and was afraid to leave his
home following these events. He also stated that he was humiliated and felt
frightened and vulnerable when left alone and immobilized in the parking lot. The
court asserted that “while Robles’ injury certainly needs to be something more
than trifling, ‘mental and emotional distress caused by the denial of due process
itself is compensable under §1983.’” The court concluded as a matter of law that
Robles’ Fourteenth Amendment rights to due process had been violated.
The court gave the officers involved qualified immunity on this Fourteenth
Amendment violation holding that the law was not clearly established at the time
the officers tied Robles to the pole. The court asserted: “Going forward, officers
are now on notice that the type of Keystone Kop activity that degrades those
subject to detention and that lacks any conceivable law enforcement purpose
implicates federal due process guarantees. The court upheld damages awarded
to Robles based upon his state law claims against the two officers.

Managing the Risk of Handcuffs
An essential function of risk management is to identify risks that expose a public
agency and its employees to liability exposure. In law enforcement, these risks
are often identified by tracking the lawsuits that are filed challenging particular
types of police conduct. Once a risk is identified it may be avoided or, at the
very least, controlled. This section examines recent decisions dealing with the
use of handcuffs in order to identify some specific risks associated with
handcuffing and make particular recommendations to diminish these liabilities.
Consider two cases recently reported in the media. The first involved a Florida
neuro-surgeon, Angelo Gousse. Dr. Gousse was visiting Los Angeles for a
conference at the UCLA Medical Center when he got lost attempting to find his
hotel in Santa Monica. Dr. Gousse was pulled over by the police in a high-risk
traffic stop. When he asked the officers what was wrong he was informed that he
was driving a stolen vehicle. Dr. Gousse begged the officers to check the
paperwork in the vehicle’s glove compartment which would prove that he had just
rented the vehicle from Budget Rental. The officers did not check the paperwork.
Dr. Gousse continuously complained about the tightness of his handcuffs, but
officers failed to loosen the cuffs.
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A lawsuit was filed against the police as well as Budget Rental Car. Dr.
Gousse’s injury included a licensing restriction on his ability to perform certain
surgeries. The initial jury award in Dr. Gousse’s case was 33 million dollars with
the LAPD to pay 14.2 million and Budget Rental to pay 18.8 million dollars. The
judge has since vacated the jury’s award; however the case exemplifies how
critical handcuffing can be from the liability standpoint.
More recently, police in Highland Park, Texas have come under criticism for
handcuffing and arresting a 97-year-old woman for a minor traffic warrant. It
should be noted in this case, the elderly woman was handcuffed in the front
rather than behind her back. According to new reports of the incident, the police
responded that they have a “no-exceptions” policy. After a week of negative
publicity, the agency announced a change in the handcuffing policy.
At the outset it must be recognized that courts have consistently held that
handcuffing is a use of force and as such must meet the reasonableness
requirements of Graham v. Connor..
Graham’s three-part test on the
reasonableness of any use of force considers (1) the severity of the offense
suspect; (2) whether the suspect posed an immediate threat to the officer or
others; and (3) whether the suspect was actively resisting or attempting to evade
arrest by flight. One can imagine a court’s application of the three-part test to a
97-year-old being arrested for violating a traffic law.

Identified Risk 1-Tightness of Handcuffs
A case decided by the United States Court of Appeals for the 3rd Circuit provides
a good example of a court’s consideration of the use of handcuffs for a minor
offense coupled with the application of the cuffs being too tight. 21 Kopec v. Tate
involved a man and a woman who had trespassed on a frozen lake at an
apartment complex where the female lived. Officer Tate responded to an
anonymous call and told the couple to get off the lake. The couple complied.
Officer Tate decided to document the couple’s names. When the man, Michael
Kopec, refused to give his name, Officer Tate arrested him for disorderly
conduct.
Within seconds of being handcuffed, Kopec lost the feeling in his right hand.
Kopec began asking that the handcuffs be loosened. Kopec’s several requests
were ignored for almost ten minutes before Tate loosened the cuffs. In the
resulting lawsuit, Kopec claimed nerve damage that required treatment by a hand
surgeon for more than a year.
In its review of Kopec’s excessive force (handcuffing) claim, the court applied the
three-part test from Graham. The court noted that Kopec’s offense was minor
and the officer was not initially going to arrest him. Kopec offered no threat and
made no attempt to resist or escape. The court concluded that if Kopec’s claims
were true, specifically that Tate had put the cuffs on too tightly and refused to
respond to Kopec’s complaints, excessive force would be established. The court
21

Kopec v. Tate, 361 F.3d 772 (3rd Cir. 772 2004).
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also rejected Officer Tate’s qualified immunity claim citing numerous court
decisions holding that excessively tight handcuffs may constitute excessive force
under the Fourth Amendment.

Identified Risk 2-Person with Pre-Existing Injury
In Aceto v. Kachajian and Lavoie.22 the United States District Court of
Massachusetts considered a lawsuit that challenged the handcuffing of an
arrestee who had informed the arresting officers of a pre-existing injury that was
not visible to the officers.
Michelle Aceto, described by the court as a small woman, was arrested on May
23, 2000 for an outstanding warrant for failure to pay a fine for speeding. The
warrant was thirteen-years-old, having been issued in 1987. Aceto, informed the
arresting officers that she had recently suffered an injury while playing hockey
and could not be handcuffed behind her back without suffering further injury. The
arresting officers handcuffed Aceto in the front and took her to their station for
booking. After being in the police station for approximately forty-five minutes,
Officer Kachajian began the process of transporting Aceto to court. Aceto
informed the officer of her pre-existing injury as she had done with the arresting
officer and provided the officer with the names of her two doctors who could be
called to verify the injury. Kachajian indicated that he would check her
documentation. A short time later, Kachajian returned and ordered Aceto to
place her hands behind her back to be handcuffed.23 While Officer Kachajian,
assisted by Officer Lavoie, handcuffed Aceto “something popped.” Aceto was
later diagnosed with a herniated disk.
In analyzing the facts of this case, the court noted that handcuffing a nonthreatening, non-flight risk and cooperative arrestee who has been arrested for a
minor crime and who has informed the police of a pre-existing injury may
constitute excessive force. The court cited numerous court decisions from
jurisdictions holding that where police are aware of a pre-existing injury to an
arrestee; the injury must be taken into account before requiring the arrestee to be
handcuffed behind his or her back. The court allowed the case to go forward to
trial and refused to grant the officer qualified immunity. The court rejected
qualified immunity by citing cases dating back to 1993 as well as the department
policy in this case as placing the officers on notice regarding constitutionality of
their conduct. It should be noted that there are numerous cases on point dealing
with police handcuffing of persons with pre-existing injuries or disabilities where
handcuffing may exacerbate the pre-existing injury or cause a new injury.24

Identified Risk 3-Handcuffing for Officer Safety
In cases where officers report that a person was handcuffed for “officer-safety”
22

Aceto v. Kachajian, 240 F.Supp. 2d 121 (Dist. Mass. 2003).
This matter was on summary judgment, thus the court is considering the facts as reported by Aceto to be
true, the officers in the case indicated that Aceto was actually handcuffed in front of her body.
24
See, Bermudez v. Ahrens, 2002 U.S. Dist. LEXIS 14367 (N.Dist. ILL. 2002); and Eason v. AnokaHennepin East Metro Narcotics and Violent Crimes Task Force, 2002 U.S. Dist. LEXIS 10645 (2002).
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purposes the officer must be able to articulate facts and circumstances that
would lead a reasonable officer to believe that there is a reasonable safety
concern.
Fakorzi v. Dillard’s Inc. and the City of Coralville,25 provides an example of how
this recurring law enforcement task will be analyzed by a court. The case
involved an arrest at Dillard’s Department Store of some individuals who were
passing bad checks. As officers prepared to transport the individuals to the
police station, they received an additional call that another person, Fakorzi, had
attempted to pay by check but the check had been declined. The officers
believed that Fakorzi may be involved with the group already under arrest when
in fact she had merely hit a store limit on using checks as a payment method.
Officers responded into Dillard’s and almost immediately handcuffed Fakorzi and
her companion Cornejo. The pair remained handcuffed for approximately thirty
minutes before the officers determined that they were not involved in any
wrongdoing. Fakorzi and Cornejo filed suit against all of the parties involved.
In its analysis, the court determined that the officers had reasonable suspicion to
stop Fakorzi and Cornejo based on the prior arrest and the report from the police
department’s dispatcher regarding the declined check. The court then analyzed
the handcuffing in terms of the Graham use of force analysis. First, the
suspected crime was passing bad checks, not generally a crime of violence.
Second, the court noted that the officer did not frisk Fakorzi or Cornejo thus,
concluding that the officer must not have suspected that either was armed. The
court concluded that there was no articulable safety threat to the officer and that
the stop should have been conducted without the handcuffing and thirty-minute
detention. The court refused to release the City of Coralville from the suit after
determining that handcuffing is a recurring police task that if not properly trained
is likely to lead to constitutional violations. The court concluded that a jury would
decide if the City had properly trained its officers on the proper use of handcuffs.

Avoiding/Controlling Risk
The risk of liability with respect to the proper use of handcuffs can be avoided, or
at least diminished, by sound policy and training. Enitities that have sound policy
that is enforced and proper training with respect to handcuffs are nearly
impenetrable from a loss based on a constitutional violation through
handcuffing.26
From a policy and training perspective, officers should be given some discretion
on handcuffing, particularly when officers are dealing with vulnerable classes
such as the elderly, those with disabilities and those arrestees who indicate that
they have a pre-existing injury. This discretion may include the option of frontal
25
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See, Shelton v. City of Taylor, 2004 U.S. App. LEXIS 2007 (6th Cir. 2004) (concluding that city’s policy
granting officers discretion in how prisoners are handcuffed depending on the particular circumstances
precludes plaintiff’s claim against the city alleging unconstitutional policy.)
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handcuffing. There have been cases where officers have assisted an elderly
arrestee in putting their hands together behind their backs only to damage stiff
and brittle bones. A bit of discretion may have avoided these injuries.
Additionally officers must be trained that handcuffing is a “use of force” and must
be supported by articulable facts and circumstances that would support its use.
In light of numerous cases on point, policy and training should stress the need for
officers to double-lock handcuffs after insuring that the handcuffs are not too tight
as to potentially cause injury. Officers who adhere to these policy and training
issues will also avoid personal liability risk with respect to their handcuffing of
prisoners.
The best way to avoid liability is to identify risks and take steps to avoid or control
those risks. The risk of liability with respect to handcuffing can be greatly
diminished by sound policy and training that considers, from an historical
perspective those issues which have already been identified in previous cases.
Agencies should not wait until it is their turn in the liability barrel in order to make
changes that would have kept them out of the barrel to begin with.
Key Points:
Review Policy and Training:
Do officers have some discretion when dealing with vulnerable classes
such as the elderly, the injured or disabled, or emotionally disturbed
persons?
Does policy and training dictate double-locking and checking for
tightness?
Do Officers indicate in arrest report narrative that suspect was
“handcuffed/double-locked”?
Does policy and training dictate an immediate response to a suspect’s
complaints with respect to tightness of handcuffs?
Does Policy and training require officers to articulate the need for
handcuffing in “officer safety” situations or are all contacts automatically
considered “officer safety” issues?

Empty Hand Control
In Grauerholz v. Adcock, the United States Court of Appeal for the 10th Circuit
reviewed the conduct of police officers who used empty hand controls in the
arrest of a seventy-nine year old woman.27 Selda Gauerholz was arrested
following a dispute with her tenant who was moving out and had not made a final
rental payment. Officers were called after Grauerholz, with her cane in hand
blocked a stairwell from the tenant’s apartment and refused to move. Grauerholz
27
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was arrested for battery on an officer, allegedly with her cane, disorderly conduct
and resisting arrest after refusing the officer’s order to move from the stairwell
and allow the tenant egress. The officers carried Grauerholz down the stairs.
She stated that she was dropped, though not injured, when one of the officers
needed to stop at the bottom of the stairs to catch his breath. She was then
carried from the porch to a police car. She testified that she screamed because
the officers were hurting her; she was also embarrassed by the fact that her skirt
rode up to her waist as the officers carried her and placed her in the police car.
Applying the analysis from Graham v. Connor, the court concluded that the
amount of force used by the officers in this case was both minimal and
reasonable. By Grauerholz’s own admission the officers were forced to pick her
up and carry her after she refused to walk. The court noted that this case
“presents the classic situation in which a plaintiff’s own actions in reaction to a
legitimate law enforcement encounter…justify the subsequent actions of the law
enforcement officers involved.” Grauerholz also sought relief based on a state
tort claim of “negligent use of force.” The court noted that Kansas did not
recognize such a tort and thus the state claim was dismissed as well.

TASER
Over the past few years, the use of TASERs® (electronic restraining/compliance
device) has become more common among law enforcement agencies
nationwide. As the use of TASERs® becomes more prevalent, law enforcement
agencies can expect claims to be made regarding their use. As with any use of
force, courts will look at three factors in determining if a particular use of force is
objectively reasonable. First, how serious was the offense that the officer
suspected at the time the officer was in contact with the individual; second, did
the suspect pose an active threat to the officer or others; and third, was the
suspect actively resisting or attempting to evade arrest by flight. These three
factors, announced in Graham v. Connor, are the basis for judging all uses of
force during arrest. Law enforcement officers would be well-advised to consider
these three factors in determining whether or how much force is appropriate in
any given circumstance.
Draper v. Reynolds,28 which involved the use of a TASER®, exemplifies how a
court will review this type of force. Stacy Draper filed a lawsuit against Deputy
Clinton Reynolds alleging a civil rights violation arising out of a motor vehicle stop
and his arrest, during which Deputy Reynolds used a TASER on Draper. The
reason for the initial stop was an improperly illuminated registration plate light.
In his lawsuit Draper alleged that Reynolds shined a flashlight in his eyes during
a traffic stop and he politely asked Reynolds to refrain from doing so. The initial
28

Draper v. Reynolds, 369 F.3d 1270 (11th Cir. 2004).

Jack Ryan © 2016

30

Legal & Liability Risk Management Institute
contact between Reynolds and Draper took place at the side of Draper’s truck
and could not be seen on the police cruiser’s video recorder. Their initial
conversation could not be heard on Reynolds’s audio recorder either. Draper
alleged that Deputy Reynolds used harsh language in this initial contact at the
side of the truck.
Deputy Reynolds then ordered Draper to come to the back of his truck. At that
point all activity and all audio were recorded by the police vehicle’s equipment.
The tape showed an uncooperative and belligerent Draper who refused to
comply with several polite commands by Deputy Reynolds to produce paperwork
from the truck. As many as five times Draper would start toward the truck to
retrieve the paperwork, but then would turn and return toward Deputy Reynolds
in what Reynolds described as a “threatening” manner which put Reynolds on
“the defensive.” On the fifth occasion, with Draper yelling and returning toward
Reynolds, the deputy discharged his TASER® at Draper’s chest. Draper fell to
the ground, was handcuffed and taken into custody. In his allegation of
excessive force, Draper alleged that if Deputy Reynolds had simply informed him
that he was under arrest he would have complied, thus there was no need to
employ the TASER®.
In rejecting Draper’s claim of excessive force the court held: “Reynolds’s use of
the TASER gun to effectuate the arrest of Draper was reasonably proportionate
to the difficult, tense and uncertain situation that Reynolds faced in this traffic
stop, and did not constitute excessive force. From the time Draper met Reynolds
at the back of the truck, Draper was hostile, belligerent, and
uncooperative…Draper used profanity, moved around and paced in agitation,
and repeatedly yelled at Reynolds.” The court noted that a verbal arrest
command and attempt to handcuff such a hostile individual as Draper may have
escalated the situation into a “serious physical struggle” which was avoided by
the use of the TASER®.
In Brown v. Cwynar,29 the United States Court of Appeals for the 3rd Circuit
reviewed a case involving the use of a TASER in the drive-stun mode, on a
seventy-three year old man in order to get his hands behind his back for
handcuffing.
Mr. Brown had been at the Pearle Vision Center for an eye examination when he
got into an argument over his health insurance’s twenty-five dollar co-pay. When
he refused to pay, he was told that he would not be given his prescription until
payment was made. He told the manager that he only wanted the prescription so
he could get a price on new glasses. The manager assigned an employee to
assist him with looking at new glasses. The situation escalated when Mr. Brown
allegedly threatened to spit in the face of an employee who was showing him
29
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glassed and attempting to quote him a price. This prompted a call to law
enforcement for a disruptive customer in the store.
The first officer to pull up was Officer Cwynar of the Shenango Township Police.
Brown had left the store and was walking to his car when store employees
pointed him out to Officer Cwynar. Officer Cwynar approached Mr. Brown and
attempted to speak with him. Brown refused and tried to get in his car and drive
off. Officer Cwynar initially asked Brown for the keys and informed him he was
not free to leave. When Brown reached for the gear shift Officer Cwynar pushed
Brown over on the front seat and began struggling with Mr. Brown who was
resisting. After giving Mr. Brown a warning, Officer Cwynar deployed his TASER
twice to Mr. Brown’s tricep but was still unable to control him or get the keys from
him. The TASER deployments were unsuccessful in controlling Mr. Brown or
getting the keys from him.
Trooper Phillips, who had responded to Cwynar’s call for backup observed
Brown thrashing and kicking as he pulled up. The trooper attempted to pull the
keys from Brown’s hands but was also unsuccessful. He also tried to pull Brown
from the car. Officer Cuscino of the New Castle Police Department also
responded to the call for assistance. The court described the facts and
observations of Officer Cuscino as follows:
Officer Cuscino possessed the following knowledge at the time he
fired the taser: (1) he had been informed by two dispatch calls that a
police officer was in need of assistance at Lawrence Village Plaza and
was fighting with someone; (2) when he arrived, he personally
observed Brown scuffling with police officers in a car; (3) he was
informed by Officer Cwynar that Brown had already been tased but
continued to act uncooperatively; and (4) he observed Brown lying on
the ground and refusing to release his hands from beneath his body.
Together, this information supplied Officer Cuscino a reasonable basis
to conclude that Brown would continue to resist arrest and to act
belligerently towards the police were he not subdued. Moreover,
Officer Cuscino personally warned Brown he would be tased if he did
not release his hands, and Brown was undeterred.
Officer Cuscino deployed his TASER in the drive-stun mode to Brown’s upper
back. This caused Brown to release his hands allowing the officers to handcuff
him.
The 3rd Circuit only considered the actions of Officer Cuscino because
Officer Cwynar had been dismissed as a result of a settlement agreement which
occurred prior to this appeal.
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The court held that Officer Cuscino’s use of the TASER was objectively
reasonable. The court noted the officer’s knowledge and observations prior to
deployment and concluded that the degree of force used, a TASER deployment
to the upper back in the drive-stun mode, was proportional to the threat
perceived by the officer.
Some of the more significant cases involving the TASER® involve accidental
circumstances. One of the most significant of these accidental cases occurred in
Madera, California. An officer, while trying to gain control of a handcuffed
suspect who was in the backseat of a police vehicle and kicking at the door
attempted to TASE the suspect. Unfortunately the officer, who was wearing her
TASER® “ on the strong side of her body, accidentally pulled out her Glock® and
killed the 22 year-old prisoner. A lawsuit against the police officer and
department are pending in this case. In addition, the police department is suing
TASER® International, arguing that the company failed to advise the agency
against officers wearing the less-lethal weapon cross-draw on the weak-side. It
should be noted that training materials from TASER® strongly recommend
carrying this tool weak-side, but leaves the ultimate decision to the agency.
A case from the United States Court of Appeal for the 4th Circuit addressed this
very issue. In Henry v. Purnell30, the court reviewed a trial court’s refusal to give
a deputy summary judgment and qualified immunity where the deputy testified
that he attempted to stop Mr. Henry during the course of an arrest by using his
TASER®, but he had accidentally pulled out his firearm instead. As the result of
his firing of his handgun Mr. Henry received a gunshot wound to his elbow.
In refusing to dismiss the claims against the deputy, the court noted that the
TASER® and the handgun are markedly different and the fact that the deputy did
not immediately acknowledge that the shooting was accidental. More than 60
seconds went by before the deputy indicated that the shooting was accidental.
The court concluded that a jury would have to decide the credibility of the deputy
in indicating that the shooting was accidental.
An issue that was not addressed by the court was the fact that the deputy did
intend to seize Mr. Henry, although he used the wrong weapon, thus, his use of
force was arguably by a means intentionally applied. As such it was arguably a
physical seizure even if the deputy was mistaken in his choice of weapons to
apply that force.
Henry v. Purnell was remanded to the trial court and returned to the United
States Court of Appeals for the 4th Circuit in 2010.31 In re-examining whether or
not Officer Purnell was entitled to qualified immunity, the court concluded that the
30
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law was not clearly established in 2003 that an officer may have liability for
mistaking his firearm for his TASER®. Thus, Officer Purnell was granted
qualified immunity on the 4th Amendment excessive force claim brought against
him.
Other accidental cases have occurred where officers have observed an officer
pull his or her TASER® (M26) and due to similar appearance to a firearm have
assumed a deadly force situation and responded with deadly force. This type of
accidental circumstance is addressed in training plans by requiring officers who
are preparing to use the TASER® to shout “TASER” to place other officers on
notice. In addition, TASER® provides yellow striping for black-finish models and
also makes the (M26) in a yellow-finish. Anecdotal responses by agencies that
utilize the yellow-finish models indicate that the distinct yellow is highly effective
when dealing with suspects because while they know an officer would not be
justified in shooting his or her firearm, they recognize that the officer may use the
yellow TASER®.
A recent case from Joplin, Missouri seems to be the result of a TASER® accident
of a different type.32 Two officers from the Joplin Police Department responded
to a report a suicidal man. The man, David Riley was in his backyard when
officers arrived. As Officers Greg Batson and Tim Nielson approached, Riley ran
into his home. The officers pursued Riley into the house. At some point while in
the home, one of the officers fired his TASER® at Riley. Unfortunately, Riley had
open natural gas running in the home, apparently as part of his suicide attempt.
While, authorities had not concluded at the time of this writing that the TASER®
had sparked the explosion, local officers familiar with the case, speculated that
the TASER® had ignited the explosion. The two officers were severely burned in
the explosion and Riley had died as the result of his injuries from the explosion.
As the law on TASER® use continues to develop, law enforcement must stay
abreast of current research and case law to determine the reasonableness of its
use in particular cases. Some of the additional developing issues include where
the TASER® fits in the use of force continuum; TASER® compatibility with
pepper-spray; and what role, if any, the use of a TASER® plays in suddencustody death cases. The most recent model policy from the International
Association of Chiefs of Police places “electronic control devices” on the same
level as pepper spray.33
32
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“TASER Fired Before Explosion,” The Joplin Globe August 14, 2004.
International Association of Chiefs of Police, Model Policy-“Electronic Control Devices” January 2005:
C. Deployment
1. The ECW is generally analogous to Oleoresin Capsicum (OC) spray on the use of force
continuum, and decisions to use an ECW involve the same basic justification. As such, the
device is prohibited from being used:
a. In a punitive or coercive manner.
b. On a handcuffed/secured prisoner, absent overtly assaultive behavior that cannot be
reasonably dealt with in any other less intrusive fashion.
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A recent study from British Columbia examined most of the current information
known to law enforcement on the impact of TASER® and the possibility that
some persons may suffer serious bodily harm or death following a confrontation
with the police in which a TASER® is deployed.34 The study acknowledges that
some persons involved in confrontations with law enforcement sometimes die as
the result of the fight. The study identifies the reason for many of these deaths
as based in the fact that the person fighting with law enforcement is suffering
from “excited delirium.” “Excited Delirium” is defined as: “a state of mind
begetting irrational and often violent behavior in some persons subsequently
apprehended by law enforcement officers by use of a TASER.” It is also noted
that persons suffering from “excited delirium” often had been using cocaine, “a
drug that causes heart arrhythmias,” and the fact of cocaine use may be
unknown to law enforcement at the time. The study points out that some of the
issues raised by “excited delirium” with TASER® is not just a police issue, due to
the fact that changes in medical protocols for emergency medical services may
also assist in avoiding serious bodily harm or death following a deployment.
Some of the more common injuries with electronic control device deployment
were the secondary injuries received when a subject falls to the ground as the
result of the deployment.
This possibility requires officers to consider
environmental factors when using the electronic control device, for example, is
the subject standing at the top of a stairwell such that he or she may fall down
the stairs as the result of the deployment. The British Columbia study noted that
there has also been a trend of musculoskeletal injuries caused by powerful
muscle contractions when the TASER® is deployed.
Along with the fast growing use of TASERs in law enforcement has come a
quickly growing number of cases decided in the federal courts related to the
proper use of these electronic control devices. While law enforcement has
looked at TASER as a low-level use of force35, the United States Court of
Appeals for the Ninth Circuit recently ruled that TASER is an “intermediate

c. On any suspect who does not demonstrate their overt intention (1) to use violence or force
against the officer or another person or (2) to flee in order to resist/avoid detention or
arrest (in cases where officers would pursue on foot).
d. In any environment where an officer knows that a potentially flammable, volatile, or
explosive material is present (including but not limited to OC spray with volatile
propellant, gasoline, natural gas, or propane).
“TASER Technology Review” British Columbia, Office of the Police Complaint Commissioner, Final
Report June, 2005.
35
See e.g. “Electronic Control Weapons Policy” International Association of Chiefs of Police, National
Model Policy Center, Alexandria, Va. 2005. (“The ECW is generally analogous to Oleoresin Capsicum
(OC) spray on the use of force continuum, and decisions to use an ECW involve the same basic
justification.”)
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weapon” and its use requires the subject pose an “immediate threat” to the officer
or another.36
Two cases decided December 14th 2009 in different states raise issues that
officers may consider with respect to TASER deployment. It is noted that both of
these cases were being considered by federal district courts on summary
judgment/qualified immunity motions and as such the facts are considered in the
light most favorable to the plaintiffs.
Orsak v. Metropolitan Airport Commission Police Department and Officer
Wingate,37 involved a subject, Mr. Orsak who was riding his bicycle from the
Lindbergh Terminal at the Minneapolis Airport. Orsak had flown into town,
unfolded his fold-up bicycle and was riding to his daughter’s house.
Officer Wingate reported that he was concerned about Mr. Orsak’s safety as well
as the safety of other motorists so he pulled along-side Orsak and spoke to him
from the open vehicle window in hopes that Orsak would move to the lesstraveled service road with his bicycle. When Orsak did not immediately exit the
roadway, the officers stopped and Officer Wingate got out. The officers reported
that Orsak cursed and was angry, Mr. Orsak report that Officer Wingate was
immediately aggressive. The contact on the side of the road was contentious at
best. While the court goes to great lengths to describe the back and forth
argument with respect to where and whether Orsak could ride his bicycle on the
airport roadways, suffice to say, Mr. Orsak and Officer Wingate disagreed as to
whether bicycles were prohibited and where they were prohibited. As the
argument concluded, Officer Wingate instructed Orsak to walk his bicycle back to
the terminal. Mr. Orsak responded that it was ridiculous and unsafe for him to do
so.
At the conclusion of the argument, Officer Wingate told Mr. Orsak to get on his
knees. Orsak reported that he was dumbfounded by this instruction as he had
posed no threat to the officers. He further reported that he told the officers that
he would abide by whatever laws actually applied to the property. Mr. Orsak
reported that Officer Wingate told him that he was wasting the officers’ time. He
stated that he agreed, told the officers that he would follow the first suggestion of
going on the service road, bid the officers a good night, and began to pedal
away. At that point Officer Wingate grabbed Orsak by shoulder and backpack
and threw him to the ground. It is noted that Officer Wingate reported that he told
Mr. Orsak to stop multiple times and that Orsak failed to comply. Officer Wingate
then began to lift Mr. Orsak, the officer reported that Orsak resisted. Mr. Orsak
reported that he was disoriented from being thrown to the ground and that he
began losing his balance as the officer lifted him. At that point Officer Wingate
instructed the second officer, Officer Bryant, to deploy TASER. The TASER was
deployed and completely incapacitated Mr. Orsak.
36
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In its analysis the court concluded that a reasonable jury could find that the use
of force was excessive and therefore in violation of the Fourth Amendment. As
with all cases dealing with use of force claims the court began by noting that its
review must consider the three-part test announced in Graham v. Connor38,
specifically, reviewing: how serious was the offense the officer suspected at the
time the force was used?; Did the suspect pose a threat [and what was the level
of threat] to the officer or some other person?; was the subject actively resisting
or attempting to evade arrest by flight?
In applying the three factors, the court concluded:
“But viewing the facts in the light most favorable to Orsak, a reasonable officer
would conclude that Orsak's most serious crime, if any, was refusing to comply
with a series of contradictory lawful orders regarding where and how Orsak
should depart the airport premises. There is a disputed issue of material fact as
to whether, when Orsak informed the officers of his intent to ride away, the
officers objected or ordered Orsak to stop. Viewing the facts in the light most
favorable to Orsak, the officers' conduct suggests that under the circumstances
Orsak's offenses were potentially insignificant and that a reasonable officer under
the circumstances likely would not have even issued a citation.
Second, there is a genuine issue of material fact as to whether Orsak posed an
immediate threat to the officers or anyone else at the time Officer Wingate
ordered Officer Bryant to fire the TASER. Throughout a relatively prolonged
conversation, Orsak had not physically or verbally threatened the officers. He
was outnumbered by the officers, who had a squad car at their disposal, while
Orsak was traveling on a foldable bicycle and wearing a backpack. The incident
took place in broad daylight alongside a busy road. Orsak announced his intent
to depart and informed the officers of his intended route. Viewing the facts in the
light most favorable to Orsak, the Court finds that Orsak's conduct was not
threatening. According to Orsak, after Officer Wingate threw Orsak to the ground,
Orsak did not resist or otherwise pose any immediate threat to the officers.
Indeed, Officer Wingate did not direct Orsak to remain on the ground or attempt
to handcuff him, providing further objective evidence that Orsak did not pose any
threat. Then, when Officer Wingate attempted to raise Orsak to a standing
position, Orsak attempted to regain his balance. Although Officer Wingate
disputes Orsak's version of events, the Court must conclude for purposes of
summary judgment that Orsak did not struggle with Officer Wingate or attempt to
strike him. Consistent with the Court's conclusion, counsel for defendants
conceded at oral argument that Orsak was probably not a threat to anyone's
safety at the time of the incident.
Third, there is a genuine issue of material fact as to whether Orsak was actively
resisting arrest or attempting to evade arrest by flight. According to Orsak's
version of events, at the time Orsak began to pedal away, there was no "arrest"
for Orsak to resist or attempt to evade. The fact that Orsak announced his intent
38
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to depart and wished the officers a good evening provides objective evidence
that Orsak was not resisting or attempting to evade arrest. There is a genuine
issue of material fact as to whether Orsak resisted or appeared to be resisting
when he hit the ground and when Officer Wingate attempted to pull him into a
standing position. At the time Officer Wingate ordered Officer Bryant to deploy
the TASER, nobody had told Orsak that he was under arrest, that he should
remain on the ground, or that the officers intended to handcuff him. At most,
viewing the facts in the light most favorable to Orsak, a reasonable officer would
have perceived Orsak's attempts to regain his balance as passive, rather than
active, resistance.
In summary, the Graham factors demonstrate that where a suspect has
committed such a minor crime that a reasonable officer would not even issue a
citation, and where the suspect poses only a remote and theoretical threat to
officer safety, and where the officers have not attempted to handcuff the suspect
or otherwise execute an arrest, it is objectively unreasonable to deploy a TASER
to subdue the suspect.”
It was also argued that Mr. Orsak suffered only minor injuries thus not qualifying
for an excessive force claim in the 8th Circuit, since the 8th Circuit requires some
actual injury. The court concluded that the pain and suffering caused by a
TASER is more than a de minimus injury and therefore qualifies as an actual
injury.
Finally the court concluded: “The Court will observe that the deployment of
TASERs by law enforcement has become widespread. TASERs obviously can
and do serve an important function. The fact that TASERs have become
ubiquitous does not mean the device should be used routinely or indiscriminately.
As noted above, TASERs cause pain to the victim which is often excruciating and
very painful. Given the constitutional requirement that use of force not be
unreasonable, it is critical that the use of TASERs be limited to situations in
which officer safety is a legitimate concern and other, less painful means of
subduing a difficult individual are not available.”
Commentary: This last quote from the decision raises two issues, one it
indicates that TASER cannot be used in a circumstance where there is no threat
of physical harm. Thus, TASER as a mechanism of apprehension may not be
appropriate under this decision. Second, this trial court has added the additional
prong of force analysis, which thus far has only been recognized by the United
States Court of Appeals for the Ninth Circuit, specifically, whether a lesser
alternative to TASER was available to the officer at the time the TASER was
deployed.
Many courts have specifically rejected a lesser-alternative
requirement under Fourth Amendment force analysis.39
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The second case, also decided on December 14th was Cavanaugh v. Woods
Cross City, Utah.40 The United States District Court for the Northern District of
Utah outlined the facts as follows:
“On the evening of December 8, 2006, Officer Davis responded to a call for a
domestic fight involving a woman who had a knife. Officers Dan Schultz and
Jaclyn Moore also responded to the call. When Officer Davis arrived at the
Cavanaugh home, Officer Shultz told him that Ms. Cavanaugh had left the home
on foot and had a kitchen knife. (Officer Davis was familiar with the Cavanaughs
as the result of an earlier domestic disturbance.)
After arriving at the Cavanaugh home, Officer Davis and other officers spoke to
Mr. Cavanaugh. Mr. Cavanaugh told them that Ms. Cavanaugh had a knife and
might be suicidal. He also told the officers that he and Ms. Cavanaugh had been
drinking and taking prescription pain medications. He informed the officers that
he had had a slight tussle with Ms. Cavanaugh and she had tried to put him into
a closet. Mr. Cavanaugh did not want to have a physical fight with his wife and
was able to get out of the closet. Ms. Cavanaugh then got a kitchen knife and left
the home. Mr. Cavanaugh told the officers that Ms. Cavanaugh was upset the
police had been called and likely would not cooperate with them because she did
not want to be taken to the hospital. Officers Schultz and Moore left the house to
search for Ms. Cavanaugh, while Officer Davis remained with Mr. Cavanaugh.
The Cavanaugh's next door neighbor, James Murphy, could see what was
happening outside the Cavanaugh home from his garage. In fact, Mr. Murphy
had gone outside to see what was happening. Mr. Murphy spoke with Officer
Moore, who told him the officers were looking for Ms. Cavanaugh and that she
might be armed with a knife. Mr. Murphy testified that the visibility that night was
‘pretty good’ and the area was illuminated by streetlights, house lights, and
Christmas lights.
After Officers Shultz and Moore had left the area, Mr. Murphy, from his vantage
point in the garage, observed Ms. Cavanaugh walking north on the sidewalk
towards her home. Mr. Murphy specifically looked at her hands because he had
been told by officers that she had a knife. He could see that her hands were at
her sides and clearly held no knife. As Ms. Cavanaugh approached her home,
Officer Davis came out of the front door and walked down the driveway.
When Mr. Murphy saw Officer Davis come out of the Cavanaugh home, he
began walking down his driveway to get a better view. Officer Davis was walking
south toward Ms. Cavanaugh. According to Mr. Murphy, Ms. Cavanaugh's hands
were still at her sides and it was clear that she was not holding a knife. Mr.
Murphy did not hear any either Officer Davis or Ms. Cavanaugh say anything.
When Officer Davis and Ms. Cavanaugh came within several feet of each other,
Ms. Cavanaugh turned off the sidewalk and began cutting across the lawn in a
straight line toward her front door. She was walking quickly, but not running.
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When she began crossing the grass, her hands were still clearly visible at her
sides.
At this time, Officer Davis and Ms. Cavanaugh were two steps apart. Officer
Davis set his flashlight and clipboard down on the on the ground and began
closely following Ms. Cavanaugh, no more than six feet behind her. He was
moving quickly. Officer Davis had a large size advantage over Ms. Cavanaugh,
who is a very small woman. Officer Davis began moving his TASER out of its
holster. When Ms. Cavanaugh went up her front steps and approached the door,
Officer Davis fired his TASER and hit Ms. Cavanaugh in the back. At no time did
he order her to stop or attempt to physically restrain her. Ms. Cavanaugh fell and
she landed on her head on the concrete step. Ms. Cavanaugh suffered a
traumatic brain injury and has no memory of the events.”
The City of Woods Cross was a defendant in the case when it was alleged that
the customs and policies of the agency were a moving force behind the officer’s
decision to deploy his TASER to stop Ms. Cavanaugh, With respect to the
customs and policies the court wrote:
“Woods Cross has a written policy stating TASERs may only be used when ‘a
subject is threatening himself, an officer, or another person with physical force
and where alternative restraint tactics have been or are reasonably likely to fail.’
But Woods Cross Police Chief Paul Howard testified that he instructed use of
force trainers to abandon this continuum of force policy and employ a ‘reasonably
necessary’ test for the use of force. He also testified that contrary to the City's
Use of Force policy, which states that ‘[i]t must be stressed that the use of force
is not left to the unfettered discretion of the involved officer,’ officers were told
that use of the TASER was entirely within their subjective judgment based on the
totality of the circumstances. Chief Howard acknowledged that this difference
created an ambiguity in the use of force policy for any officer applying it in the
field.”
In examining the facts of this case in light of the three part test from Graham, the
court wrote:
“Any crime Ms. Cavanaugh had committed was extremely minor. But Officer
Davis could reasonably have believed she posed a danger to herself or others
based on what he had been told about her state of mind and her possession of a
knife. Any such threat, however, was only moderate given Ms. Cavanaugh's
diminutive size and strength. Furthermore, at the time Officer Davis deployed his
TASER, Ms. Cavanaugh was not behaving in a threatening manner nor was she
holding a weapon. In addition, Ms. Cavanaugh was never ordered to stop or
placed under arrest before the TASER was used.
Use of a TASER absent ‘any warning--or of facts making clear that no warning
was necessary--makes the circumstances of this case especially troubling.’
Although not ruling out all possibility of use of a TASER against a nonviolent
suspect, the Tenth Circuit placed significant emphasis on the resistance of the
suspect against whom the TASER was used. In addition, the presence of an
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adequate warning and opportunity to comply voluntarily is crucial.” [citing: Casey
v. City of Federal Heights, 509 F.3d 1278 (10th Cir. 2007)]
The court went on to assert:
Although Officer Davis may have had reasonable concerns for Ms. Cavanaugh's
safety, Mr. Murphy's testimony was that Officer Davis said nothing to Ms.
Cavanaugh and gave her no opportunity to comply. ‘[I]t is excessive to use a
TASER to control a target without having any reason to believe that a lesser
amount of force--or a verbal command--could not exact compliance.’
Furthermore, although Ms. Cavanaugh walked away from Officer Davis and
toward her house, this cannot be construed as resistence. Ms. Cavanaugh was
‘neither actively resisting arrest nor attempting to evade arrest by flight.’ Under
these circumstances a reasonable jury could find that Officer Davis did not
have a reason to believe that lesser force would be effective and he is not
entitled to summary judgment on the Fourth Amendment claim.”
It is noted that the United States District Court for the Northern District of Utah
also applied the additional prong beyond the three-part test from Graham in
adding a lesser-alternative requirement to the officer’s decision.
In analyzing the custom and policy with respect to use of TASERS, the court
concluded”
“Plaintiffs argue that the City's written policy, which implemented the continuum
of force analysis for use of a TASER, was acceptable under the Constitution, but
that Woods Cross had an unwritten policy that was the moving force behind this
alleged constitutional deprivation. Specifically, Plaintiffs allege that Woods
Cross's unwritten policy, established by Chief Howard, allowed for use of a
TASER in the sole discretion of the officer without reference to warnings,
violence of the offender, or danger to others. . . Chief Howard clearly testified that
he ordered trainers to abandon the written use of force policy and replace it with
a ‘reasonably necessary’ policy. Although Chief Howard's deposition is
somewhat confused, he also consistently and repeatedly testified that officers
were told in their training that the decision to use force is a solely subjective
analysis. . .If true that a policy existed in which officers were trained to use only
their own subjective judgment when firing a TASER, such a policy would be in
violation of the constitutional standards for use of force. Therefore, provided it
was the moving force behind the violation, the policy would subject the
municipality to liability. . . In this case the Plaintiffs have shown that there are
disputed issues of material fact regarding what policy was implemented in Woods
Cross regarding use force.”
The court held that the plaintiff’s case against the City of Woods Cross for an
improper policy, although unwritten, could go forward since the policy allowed the
officers subjective decision making, rather than Graham’s objectively
reasonable decision making. Under the policy, the officer has complete
discretion to decide subjectively whether the force was appropriate rather than
considering whether the force was objectively reasonable.
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Commentary: It is noted that this federal trial court also added the lesser
alternative prong to an officer’s decision to use TASER. Thus, in this jurisdiction
an officer would have to consider Graham’s three-part test plus, whether there
was a lesser-alternative to use of the TASER which may not hurt as much. It
should be emphasized that the United States Supreme Court nor the United
States Circuit Courts of Appeals, other than the Ninth Circuit, recognized this
additional requirement. As previously cited, this lesser-alternative requirement
for Fourth Amendment analysis has been specifically rejected by most of the
Circuits.

TASER, the Target Zone, Policy & Training
One training bulletin that set off a controversy throughout the law enforcement
community was when TASER™ International changed the targeting zone with
respect to frontal deployment. This controversy came to light at the Legal &
Liability Risk Management Institute when it was learned that a number of
agencies had taken TASER™ ECDs out of service. At the outset it is important
to recognize that electronic control devices are a valuable law enforcement tool
and are safe for continued use. A great deal of the initial reaction was based in
confusion as to the distinction between products liability law and the law related
to law enforcement’s use of force. This article should be read by all officers who
presently or in the future will carry a TASER ECD. It should also be read by
attorneys who represent law enforcement in TASER/Use of Force cases.
In issuing TASER Training #15, TASER International asserted: “Should Sudden
Cardiac Arrest occur in a scenario involving a TASER discharge to the chest
area – it would place the law enforcement agency, the officer, and TASER
International in the difficult situation of trying to ascertain what role, if any, the
TASER ECD could have played in a unique situation that cannot be replicated in
human clinical safety evaluations. In order to reduce the risk of such an event,
and in light of the fact that frontal applications of TASER ECDs have been found
to be more effective when the probes are targeted at the lower torso (engaging
the balancing muscles of the pelvic triangle) we have lowered the recommended
point of aim from the center of mass to the lower center of mass for frontal
discharges. We believe this recommendation will improve the effective use of
TASER ECDs while also further increasing safety margins and enhancing the
ability to defend such cases in post event legal proceedings.”
Broken down simply there are three stated reasons for this change:
1. Improve the effectiveness of TASER deployments-TASER is more effective
when engaging the muscles of the pelvic triangle.
2. Increased the safety margins of TASER- Move the targeting area away from
the heart to decrease the already extremely low, almost non-existent, possibility
of a cardiac event. Also, lowering the preferred targeting area moves probe
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deployments lower to reduce the risk of a probe striking the throat, face, eyes,
and female breast.
3. Enhance the ability to defend such cases in post event legal proceedings.
In the media, this was seen as an admission by TASER International that a
TASER may cause death. TASER International pointed out in the bulletin:
“Researchers have concluded that a close distance between the ECD dart and
the heart is the primary factor in determining whether an ECD will affect the
heart. This risk is judged to be extremely low in field use.” Thus, although
unlikely to cause death, TASER recommended lowering the targeting area so as
to increase the effectiveness of the ECD while avoiding litigating these issues.
The Legal Reality
As pointed out by TASER International in Training Bulletin #15, it is virtually
impossible to replicate a study reflecting the impact of TASER ECD on the type
of person law enforcement may come into contact with on the street. Obviously,
finding study subjects who are in the midst of crisis, high on drugs, flooded with
alcohol, or in the midst of an excited delirium event is not likely to occur in the
laboratory setting. Thus, most of the study subjects are not identical to the
people that law enforcement deals with on the street. This is the scientific
difficulty in defending cases where it is alleged that the person died as a result of
the TASER electrical discharge.
It should be noted that one thing made clear by the studies involving TASER
ECDs, the likelihood of a death following a deployment is unlikely, however, as
acknowledged by TASER, researchers have indicated that probe placement to
the chest may decrease the safety margins of the TASER ECD. 41 Simply stated,
although it is unlikely that a deployment of a TASER ECD to the chest will cause
a cardiac event, it is even less likely if the chest is avoided.

Law Enforcement Liability under §1983
In looking at what this means from a legal perspective one must start by looking
at it from the law enforcement perspective as a use of force under the Fourth
Amendment. It should be recognized that there has not been a finding against
any law enforcement agency or officer that the proper use of a TASER ECD is
41

See: “Studies of Death Following Electro Muscular Disruption-Interim Report” National Institute of
Justice, June 2008: www.ncjrs.gov/pdffiles1/nij/222981.pdf : There is currently no medical evidence
that CEDs pose a significant risk for induced cardiac dysrhythmia when deployed reasonably.
Research suggests that factors such as thin stature and dart placement in the chest may lower
the safety margin for cardiac dysrhythmia. There is no medical evidence to suggest that
exposure to a CED produces sufficient metabolic or physiologic effects to produce abnormal
cardiac rhythms in normal, healthy adults. (emphasis added)
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deadly force. In fact, many cases have recognized that electronic control devices
generally, and TASER ECD specifically, are a low to moderate level use of
force.42 Therefore, from a constitutional perspective, TASER ECD has not been
found to be deadly force. This makes sense in light of standard definitions on
deadly force which indicate that deadly force is force which creates a substantial
risk of death or serious bodily injury.43 Since the overwhelming majority of
TASER ECD deployments have not created a “substantial risk of serious bodily
harm or death” the current definition of deadly force as adopted by our federal
courts does not apply to the deployment of a TASER ECD.
Draper v. Reynolds,44 which involved the use of a TASER ECD, exemplifies how
a court will review this type of force. Stacy Draper filed a lawsuit against Deputy
Clinton Reynolds alleging a civil rights violation arising out of a motor vehicle stop
and his arrest, during which Deputy Reynolds used a TASER ECD on Draper.
The reason for the initial stop was an improperly illuminated registration plate
light.
In his lawsuit Draper alleged that Reynolds shined a flashlight in his eyes during
a traffic stop and he politely asked Reynolds to refrain from doing so. The initial
contact between Reynolds and Draper took place at the side of Draper’s truck
and could not be seen on the police cruiser’s video recorder. Their initial
conversation could not be heard on Reynolds’s audio recorder either. Draper
alleged that Deputy Reynolds used harsh language in this initial contact at the
side of the truck.
Deputy Reynolds then ordered Draper to come to the back of his truck. At that
point all activity and all audio were recorded by the police vehicle’s equipment.
The tape showed an uncooperative and belligerent Draper who refused to
comply with several polite commands by Deputy Reynolds to produce paperwork
from the truck. As many as five times Draper would start toward the truck to
retrieve the paperwork, but then would turn and return toward Deputy Reynolds
in what Reynolds described as a “threatening” manner which put Reynolds on
“the defensive.” On the fifth occasion, with Draper yelling and returning toward
Reynolds, the deputy discharged his TASER ECD at Draper’s chest. Draper fell
to the ground, was handcuffed and taken into custody. In his allegation of
See, Buckley v. Haddock, 292 Fed. Appx. 791 (11th Cir. 2008) “Accordingly, we regard the deputy's use
of the TASER in this particular case as -- at most -- moderate, non-lethal force. See also Sanders v. City of
Fresno, 551 F. Supp. 2d 1149, 1168 (E.D. Cal. 2008) (viewing "the use of a TASER as an intermediate or
medium, though not insignificant, quantum of force").
43
See, e.g., Smith v. City of Hemet 394 F.3d 689 (9th Cir. 2005);Gutierrez v. City of San Antonio, 139 F.3d
441, 446 (5th Cir. 1998) (deadly force "creates a substantial risk of death or serious bodily injury"); Estate
of Phillips v. City of Milwaukee, 123 F.3d 586, 593 (7th Cir. 1997) (same); In re City of Philadelphia
Litigation, 49 F.3d 945, 966 (3rd Cir. 1995) (adopting the Model Penal Code definition); Ryder v. City of
Topeka, 814 F.2d 1412, 1416 n.11 (10th Cir. 1987) (same); Robinette v. Barnes, 854 F.2d 909, 912 (6th
Cir. 1988) (same); Pruitt v. City of Montgomery, 771 F.2d 1475, 1479 n.10 (11th Cir. 1985) (same); Mattis
v. Schnarr, 547 F.2d 1007, 1009 n.2 (8th Cir. 1976) (en banc), vacated as moot sub nom., Ashcroft v.
Mattis, 431 U.S. 171, 52 L. Ed. 2d 219, 97 S. Ct. 1739 (1977) (same).
44
Draper v. Reynolds, 369 F.3d 1270 (11th Cir. 2004).
42
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excessive force, Draper alleged that if Deputy Reynolds had simply informed him
that he was under arrest he would have complied, thus there was no need to
employ the TASER ECD.
In rejecting Draper’s claim of excessive force the court held: “Reynolds’s use of
the TASER gun to effectuate the arrest of Draper was reasonably proportionate
to the difficult, tense and uncertain situation that Reynolds faced in this traffic
stop, and did not constitute excessive force. From the time Draper met Reynolds
at the back of the truck, Draper was hostile, belligerent, and
uncooperative…Draper used profanity, moved around and paced in agitation,
and repeatedly yelled at Reynolds.” The court noted that a verbal arrest
command and attempt to handcuff such a hostile individual as Draper may have
escalated the situation into a “serious physical struggle” which was avoided by
the use of the TASER.
In Buckley v. Haddock,45 the United States Court of Appeals for the 11th Circuit
reviewed a denial of qualified immunity for an officer who faced a lawsuit based
on his use of a TASER ECD.
The court outlined the facts as follows:
The plaintiff, Buckley was stopped for traffic violations and refused to sign the
traffic citation, a violation of Florida law which allows for a custodial arrest. The
court noted that [Buckley] pleaded no contest to one count of refusal to sign a
speeding ticket and one count of resisting arrest without violence.
“As the deputy started to walk with [Buckley] to the patrol car, [Buckley]—a 23
year-old young man who weighed 180 pounds and was 6 feet, 2 inches tall—
dropped to the ground behind his car, crossed his legs, and continued to sob.
Deputy Rackard cautioned [Buckley] about the danger of getting hit by traffic on
the nearby road. [Buckley] responded, ‘My life would be better if I was dead.’
Deputy Rackard asked [Buckley] several times to stand up. [Buckley] did not do
so. The deputy then attempted to lift [Buckley] to his feet; but [Buckley] remained
limp and did not stand. After repeatedly and plainly warning [Buckley] that a
TASER [sic] device would be used (to which [Buckley] shouted, "I don't care
anymore -- tase me") and after giving [Buckley] some time to comply, the deputy
discharged the TASER. The TASER was used for approximately five seconds in
the "stun gun" mode. The deputy applied the TASER's electrodes directly to
[Buckley]'s clothed back and chest. After Deputy Rackard discharged the
TASER, he asked [Buckley] again to stand up; but [Buckley] did not comply.
Again, the deputy plainly warned [Buckley] that the TASER would be used.
[Buckley] still did not stand. After some time, Deputy Rackard discharged the
TASER for another five-second burst. The TASER delivers an electrical shock; it
hurts.
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At this point, Deputy Rackard walked to his patrol car and, by radio, called for
backup. [Buckley] remained on the ground. When the deputy returned, he
ordered [Buckley] to get up. Again, Deputy Rackard plainly warned [Buckley] that
the TASER would be used and allowed [Buckley] time to comply. The deputy
then attempted a second time to lift [Buckley] to his feet, but to no avail. [Buckley]
still did not stand; and the deputy used the TASER a third time. Even though
[Buckley] continued to resist moving to the patrol car, Deputy Rackard made no
more use of the TASER.
Once another police officer arrived, [Buckley] promptly relented; and with the
assistance of the other officer, Deputy Rackard escorted [Buckley] to the patrol
car without incident. [Buckley] suffered sixteen small burn marks on his back
from the TASER with some scarring (the record does not say whether or not the
scars are permanent) and keloid growth around some of the burns. [Buckley]
also claims that he suffered emotional injury from the incident: He says that he
now finds it difficult to trust police officers and to ask for their assistance.”
In holding that the officer was entitled to qualified immunity the United States
Court of Appeals for the 11th Circuit asserted:
“In the light of the undisputed facts established in the record, we conclude that
Defendant's use of force in this particular situation was not outside the range of
reasonable conduct under the Fourth Amendment. Of particular importance are
three facts. First, the incident occurred at night on the side of a highway with
considerable passing traffic. Second, the deputy could not complete the arrest -that is, truly control Plaintiff -- because Plaintiff was resisting. Third, the deputy
resorted to using the TASER [sic] only after trying to persuade Plaintiff to cease
resisting, after attempting to lift Plaintiff, and after repeatedly and plainly warning
Plaintiff that a TASER would be used and then giving Plaintiff some time to
comply.
Although, as the district court observed, the underlying offense of refusing to sign
a traffic citation was relatively minor, we nevertheless credit the government with
a significant interest in enforcing the law on its own terms, rather than on terms
set by the arrestee. The government has an interest in arrests being completed
efficiently and without waste of limited resources: police time and energy that
may be needed elsewhere at any moment. Even though Plaintiff was handcuffed,
he still refused repeatedly to comply with the most minimal of police instructions - that is, to stand up and to walk to the patrol car. That Plaintiff was resisting
arrest weighs in the deputy's favor. In addition, to the extent that the incident
occurred beside an active highway at night, we also credit the government's
interest in the safety of Deputy Rackard, Plaintiff, and even passing motorists: a
legitimate interest to be advanced by putting Plaintiff in the patrol car. Deputy
Rackard warned Plaintiff early on that they should not remain exposed alongside
the highway for fear of being hit by a passing vehicle.
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Against these important governmental interests weigh the nature and quality of
the intrusion on Plaintiff’s Fourth Amendment interests. Plaintiff alleges that he
sustained, as a result of Deputy Rackard's acts, emotional injury as well as
sixteen small TASER burns, which caused some scarring and keloid growth.
Although Plaintiff's injuries are not insignificant, neither are they severe. Plaintiff
points to no evidence in the record that the deputy's use of the TASER caused
any second-order physical injuries; nor has Plaintiff pointed to evidence that the
burns he did sustain required medical attention. Accordingly, we regard the
deputy's use of the TASER in this particular case as -- at most -- moderate,
non-lethal force…Never was Plaintiff fully secured until after the second officer
arrived. The district court's suggestion that Plaintiff had been fully secured
because he was handcuffed is mistaken: Plaintiff was not bound at the feet (so,
he could both run and kick), he was moving around on the ground alongside a
busy road, and he would not comply with the deputy's repeated instructions to
stand up and to move to the patrol car where Plaintiff could be confined. An
objectively reasonable police officer could rightly believe that force was therefore
necessary to secure the non-compliant Plaintiff in the patrol car and thereby
complete the arrest.” (emphasis added)
The Court of Appeals concluded that the trial court should have granted the
deputy summary judgment meaning that the officer’s actions did not violate the
Constitution at all. The court went on to hold that even if a constitutional violation
had occurred, the deputy would have been entitled to qualified immunity because
the law was not clearly established on this type of TASER usage.
The most recent case from the United States Court of Appeals for the 11 th
Circuit, Oliver v. Fiorino, involved an event which resulted in death.46 The Court
reported the facts as follows:
“Taking the facts in a light most favorable to the plaintiff, this tragic story began
on May 13, 2004, at approximately 3:17 p.m. Officer Fiorino was driving her
police cruiser; she said she noticed a man, who later turned out to be Anthony
Carl Oliver, Sr. ("Oliver"), standing in an eight to ten-foot-wide grassy median on
West Colonial Drive near Tampa Avenue in Orlando, waving his arms and
attempting to flag her down. Officer Fiorino turned her police cruiser around and
parked in the Eastbound turning lane, blocking the turning lane and stopping any
traffic in that lane. According to one bystander, Carl Hughley, the officer pulled up
and asked Oliver to approach her vehicle. He complied. Oliver then knocked on
the rear driver-side window and unsuccessfully attempted to open the locked rear
door of the police cruiser. Fiorino used her loud speaker to instruct Oliver to
move to the front of her vehicle; again, he complied. Fiorino then directed Oliver
to move further away from the vehicle, which he did. Fiorino then exited her
vehicle. At this point, Oliver was standing some twenty-three feet away from
Fiorino, who was near her vehicle.
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Oliver did not speak before Officer Fiorino pulled out her TASER gun and asked
Oliver what the problem was. Oliver responded to Fiorino's questions, saying
"they're shooting at me" several times, and pointing across the street. Fiorino told
Oliver to calm down and tell her what was going on. Oliver attempted to walk
away; Fiorino asked him to stay and talk. According to Fiorino, Oliver then began
to walk quickly toward her. In response, Fiorino raised her TASER [sic] gun and
told Oliver to step away from her. Oliver complied. Fiorino observed that
throughout this encounter, Oliver was "very fidgety." According to Hughley,
however, Oliver never acted in a threatening or belligerent manner toward the
officers, nor did he even curse at them.
Officer Fiorino asked Oliver for details about who was shooting at him and under
what circumstances. She also called her dispatch to inquire whether there had
been any reported shootings in the area. Dispatch told her there had been a
shooting reported eight or nine miles away, but none in her area. When Fiorino
was advised there had been no shooting in the area, she requested back-up.
Shortly thereafter, Officer David Burk arrived on the scene. Burk parked his car
so that it, along with Fiorino's car, boxed in the left turning lane where the
incident was unfolding. When Burk arrived, Oliver was standing several feet from
Fiorino in the median, speaking loudly and "moving his hands around." Fiorino
and Burk testified that they considered taking Oliver into custody under Florida's
Mental Health Act, Fla. Stat. § 394-463(1) ("the Baker Act"), because he
appeared to them to be mentally unstable. Nonetheless, Fiorino and Burk never
informed Oliver of this fact, and never attempted to either arrest Oliver or "Baker
Act" Oliver at any time during the entire incident.
Officer Burk approached Oliver, who was still standing in the median, to ask him
for his name and identification. Oliver complied, giving Burk his identification
card. Burk then decided to coax Oliver across the Eastbound side of the street
(across the blocked turning lane and the other lanes) to the sidewalk, so that they
could talk when he saw there was "no traffic at all," and once the light turned red.
Burk attempted to do so by putting his right hand on Oliver's left shoulder. Oliver
responded by trying to back away. Oliver then "momentarily stopped" in the
blocked turning lane of the street and began to babble incoherently. When the
light changed and the traffic (if any) in the other lanes began to move again, Burk
tried to force Oliver across the street, but Oliver struggled and pulled away from
him.
During the encounter, Burk held on to Oliver's shirt as Oliver attempted to walk
away across the street. At this point, Oliver did not try to grab Burk or to swing at
him. Fiorino nevertheless, and without warning, tased [sic] Oliver for the first
time.
Fiorino was using a TASER M26 Electronic 10 Control Device, which was
"designed to cause significant, uncontrollable muscle contractions capable of
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incapacitating even the most focused and aggressive combatants." [Doc. 143-8
at 28]. "The [T]aser gun fires two probes up to a distance of twenty-one feet from
a replaceable cartridge. These probes are connected to the [T]aser gun by highvoltage insulated wire. When the probes make contact with the target, the [T]aser
gun transmits electrical pulses along the wires and into the body of the target,
through up to two inches of clothing." Draper v. Reynolds, 369 F.3d 1270, 1273
n.3 (11th Cir. 2004). The pulses are five seconds in duration, unless the trigger is
held down longer than five seconds. [Doc. 142-43 at 70]. "Each 5-second cycle is
a 'window of opportunity' for the arrest team to apprehend the subject and go
hands on." Id. at 73.
The TASER prongs from Officer Fiorino's first tase hit Oliver in his abdomen.
According to Carl Hughley, this tase brought Oliver to the ground. While the
TASER cycled through its five-second shock, Burk tried neither to handcuff Oliver
nor to move him. This is so, despite the fact that, according to Hughley, once
Oliver was on the pavement after the first tase, he never got back up, and he
never hit, kicked, punched, or threatened the officers. Three to four seconds after
the first TASER cycle ended, Fiorino tased Oliver once again. Ten seconds after
the end of the second cycle, she tased Oliver still again for the third time.
After Oliver was shocked by the TASER, according to Hughley, Oliver was lying
on the scorching hot asphalt screaming in pain that it was "too hot." Another
bystander, Richandra Nelson, said that Oliver remained on the ground while Burk
just stood there and watched Fiorino tase him. Both Nelson and Hughley
witnessed Oliver attempting to get up from the ground, but said that they never
saw him struggling with, hit, kick, punch, or threaten Burk in any manner.
Hughley stated that when Oliver went down, he couldn't roll over. When he tried
to sit up, he flopped down like a "wet cloth" because he had no control over his
body.
After approximately the third or fourth tase, (sic) one of the TASER wires became
disconnected from the TASER prong and stuck into Oliver's chest. Fiorino loaded
a second cartridge into her TASER and began tasing Oliver again. This tase and
the next three or four tase cycles caused Oliver to be totally immobilized, leaving
him clenched up and lying on his back. After the sixth or seventh tase, Oliver was
again seen lying on the hot asphalt. Officer Fiorino said that when she tased
Oliver for the last time (the eighth recorded tase), he was lying flat and he did not
get up.
Fiorino said she was not sure how many times she tased Oliver, but that she just
kept pulling the trigger until he stayed on the ground. She said that she believed
she tased Oliver approximately eleven or twelve times. Fiorino's TASER log
shows that she tased Oliver a total of eight times over a two-minute period as
follows: (note that each tase lasts five seconds) 1) Tase at 14:18:19 (2:18:19
p.m.);2) Tase at 14:18:28 (2:18:28 p.m.); 3) Tase at 14:18:43 (2:18:43 p.m.); 4)
Tase at 14:19:08 (2:19:08 p.m.); 5) Tase at 14:19:21 (2:19:21 p.m.); 6) Tase at

Jack Ryan © 2016

49

Legal & Liability Risk Management Institute
14:19:31 (2:19:31 p.m.); 7) Tase at 14:19:38 (2:19:38 p.m.); and 8) Tase at
14:20:27 (2:20:27 p.m.).
Nelson observed that once backup arrived at 3:24 p.m., the officers finally
handcuffed Oliver. Fiorino stated that after Oliver was handcuffed, he began
foaming at the mouth. It appeared as if Oliver's body had gone limp, but he still
screamed in pain. After Officer Burk walked Oliver back to the median, Fiorino
took some of the TASER prongs out of his body, but was unable to remove
them all.
At 3:35 p.m., paramedics arrived on the scene. At that point, Oliver was
handcuffed and seated on the median, awake but not talking. After Oliver was
placed on a stretcher, Burk noticed that Oliver had blood in his mouth. As Oliver
was placed in the ambulance, he sat straight up and began to have a seizure.
His health deteriorated rapidly; his body temperature was measured at 107
degrees. Oliver was pronounced dead on June 1, 2004, at Florida Hospital.
An autopsy revealed that Oliver had low levels of cocaine in his system, but Dr.
Rudner, Plaintiff's expert witness and forensic pathologist opined "to a
reasonable degree of medical certainty" that Oliver died as a result of "ventricular
dysrhythmia in conjunction with Rhabdomyolisis" as a result of "being struck by a
TASER."
It should be recognized that this case was being reviewed on summary judgment
grounds; therefore the court was looking at the facts in the light most favorable to
the plaintiff. The denial of summary judgment and qualified immunity means that
the case must now proceed to trial where a jury will decide any disputed issues.
A disputed issue at trial in this case is likely to be the actual cause of death. It
seems undisputed that Smith’s body temperature was 107 degrees; however the
plaintiff appears to have asserted that this was the result of the TASER
deployment and the hot asphalt rather than a pre-existing condition.
In its consideration of the officers’ appeal of the trial court’s decision denying the
officers summary judgment and qualified immunity, the United States Court of
Appeals for the 11th Circuit first reviewed whether, under these facts, a
constitutional violation had occurred. The court asserted:
“In Draper v. Reynolds, we addressed the use of a TASER shock in the course of
an arrest. In that case, we concluded that where the police had used a single
TASER shock against a "hostile, belligerent, and uncooperative" suspect, not
causing any serious injury and leaving the suspect "coherent" and "calmed"
shortly after the shock, the force used was proportionate and reasonable. We
observed that under the facts of the case, "the single use of the [T]aser [sic] gun
may well have prevented a physical struggle and serious harm to either [the
suspect] or [the officer]," and, therefore, "[u]nder the 'totality of the
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circumstances,' [the officer's] use of the [T]aser gun did not constitute excessive
force."
In this case, appellee has conceded that when Oliver struggled to free himself
from Officer Burk in the street, he at least arguably placed himself and Officer
Burk in some danger, and therefore, under the rationale of Draper, the use of an
initial, single TASER shock to calm the suspect may have been justified.
Here, however, the force used against Oliver did not end there. The officers did
not merely shock Oliver once and then attempt to engage him, arrest him, or
"Baker Act" him. Rather, again viewing the facts in a light most favorable to
Oliver, the first shock brought Oliver down to the burning hot pavement. Without
any warning or instruction to Oliver, Officer Fiorino then tased [sic] Oliver once
again. Ten seconds later, she tased Oliver still again. When her TASER broke
and lodged the TASER prongs in Oliver, she reloaded and tased him again. The
first TASER shocks left Oliver unable to roll over, and when he tried to sit up, he
flopped down like a "wet cloth" because he had no control over his body. Yet
Officer Fiorino continued to tase him several more times over the next minute,
leaving him totally immobilized and clenched up. He could not sit up, screaming
in pain while lying on the burning hot pavement. Yet the officer tased him still
again. When Fiorino tased Oliver for the final (and at least eighth) time, he was
already lying on his back. By the time the ambulance came, blood was coming
out of Oliver's mouth. His body temperature rose to 107 degrees and he
ultimately died as a result of the TASER shocks.
The justification for the repeated use of TASER force, at least beyond an initial
TASER shock, was minimal. The plaintiff was not accused of or suspected of any
crime, and indeed was not threatened with arrest or apprehension at any time
prior to (or after) the use of force. The plaintiff posed no immediate threat of
danger to officers beyond the moment of struggle with Officer Burk. He did not
act belligerently toward the police officers, and he did not curse or yell at them. In
fact, he was largely compliant and cooperative with the officers -- moving away
from their vehicle when instructed, stopping and talking the first time he was
requested to do so (even though not threatened with detainment), stopping when
instructed, providing requested identification, and only attempting to disregard
the officer and walk away when the officer attempted a "custodial touch" on
Oliver's shoulder.
Moreover, the plaintiff did not pose a grave danger to others. While Oliver did
stop in the street and may have attempted to cross the street against the light,
viewing the facts in a light most favorable to Oliver, we may infer that Oliver was
within the lane that was boxed in by the police cars, and thus not exposed to
traffic during the incident. This inference is supported by Officer Burk's statement
that the entire incident occurred in "the safe area," that "none of this incident took
place in the middle of the intersection," and that he did not recall any traffic
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passing by, honking, or almost striking him or Oliver during the incident. Finally,
Oliver was not actively resisting arrest nor attempting to evade arrest by flight.
Quite simply, though the initial use of force (a single TASER shock) may have
been justified, the repeated TASER discharge of Oliver into and beyond his
complete physical capitulation was grossly disproportionate to any threat posed
and unreasonable under the circumstances.”
Perhaps what is most important about the court’s analysis is the application of a
straight Graham47 analysis rather than any reference to a deadly force. In
denying the officer’s appeal for qualified immunity the court concluded:
“TASERing [sic] the plaintiff at least eight and as many as eleven or twelve times
over a two-minute span without attempting to arrest or otherwise subdue the
plaintiff -- including TASERing Oliver while he was writhing in pain on the hot
pavement and after he had gone limp and immobilized -- was so plainly
unnecessary and disproportionate that no reasonable officer could have thought
that this amount of force was legal under the circumstances. When measured
against these facts, the officers violated a clearly established right.”
A case which includes both law enforcement liability claims and products liability
claims against TASER International is Heston v. City of Salinas.48
In the portion of the case dealing with the liability of the officers and the City of
Salinas, the court reported the “undisputed” facts as follows:
“On February 20, 2005, Robert Sr. called 911 requesting police to remove Robert
Jr. from the Heston residence because Robert Jr. was on drugs. Several Salinas
Police Officers responded to the call but left after concluding that Robert Jr. had
done nothing illegal and could not be arrested. Shortly after the police left, Robert
Sr. called 911 again, reporting that Robert Jr. had knocked him down and was
breaking items in the house.
Officer Dominici and Officer Fairbanks, who had responded to the first call,
returned to the scene to find Robert Jr. throwing household objects out the front
door of the Heston residence. When they arrived, Robert Sr. was on the floor,
having been knocked down by Robert Jr. Officer Dominici, looking through the
open front door of the Heston residence, observed Robert Jr. drag Robert Sr. out
of sight of the doorway into the home.
Robert Jr. then returned to the doorway and resumed throwing objects out of the
house and threw one object directly at Officer Dominici. About a minute later,
Officer Dominici fired his TASER [sic] at Robert Jr. One of Officer Dominici's
TASER probes missed Robert Jr. and lodged in the door jam. Officer Dominici's
47

Graham v. Connor, 490 U.S. 386 (1989).
Heston v. City of Salinas, 2007 U.S. Dist. LEXIS 98433 (N.Dist. CA. 2007). (Note-there are several
additional citations related to various aspects of this case.)
48
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TASER did not bring Robert Jr. down. Officer Fairbanks then fired his TASER.
Officer Fairbanks' TASER did not bring Robert Jr. down.
Officer Ruiz then arrived at the scene. After observing the events and receiving a
hurried briefing from Officer Dominici, Officer Ruiz fired his TASER at Robert Jr.
Officer Livingston, arriving just a few moment earlier, also fired his TASER at
Robert Jr. After being struck by Officer Ruiz and Officer Livingston's TASERs,
Robert Jr. moved back into the house but did not fall down.
Officer Livingston and Officer Ruiz followed Robert Jr. into the house. Officer
Livingston "cycled" his TASER a second time inside the house. At this point,
Officer Godwin had arrived on the scene. Officer Godwin observed Officer Ruiz
and Officer Livingston fire their TASERs and followed the Officers into the house.
Officer Dominici also followed Officer Godwin into the house.
Inside the house, Officer Godwin fired his TASER at Robert Jr. Robert Jr. then
collapsed to the ground, hit his head on a table as he fell, and ended up prone on
his stomach with his arms underneath him. While Robert Jr. was on the ground,
Officer Godwin cycled his TASER at least three times, as did Officer Livingston,
and Officer Ruiz.
Officer Paredez then entered the house and tried to obtain control of Robert Jr.'s
left arm. When Officer Paradez grabbed Robert Jr.'s arm, he felt a TASER shock.
Officer Simpson had also arrived and attempted to assist Officer Paradez in
pulling Robert Jr.'s left arm out from underneath him for handcuffing. Meanwhile,
Officer Fairbanks had also entered the house and was attempting to remove
Robert Jr.'s right arm.
Officer Godwin, believing Robert Jr. was intentionally keeping his arms
underneath him, cycled his TASER again. Officer Godwin, assuming his TASER
was having no affect, removed the cartridge from his TASER, and replaced it
with a new one. Officer Godwin then fired his TASER directly into Robert Jr.'s
back. After Officer Godwin's TASER cycled one more time, the Officers were
able to pull out Robert Jr.'s hands and handcuff him.
When Robert Jr. was handcuffed, Officer Godwin observed his head turning
purple. Officers rolled Robert Jr. over and observed him to be in medical distress.
Officer Dominici and Officer Fairbanks called for an ambulance. Officer Godwin
began rescue breathing. Robert Jr. was taken to the hospital where he died the
following day without regaining consciousness.” (citation and footnotes omitted).
In the trial court’s consideration of the officers’ and city’s motion for summary
judgment and qualified immunity for the officers, the court opined that
“Considering Robert Jr.'s vulnerability, and the coroner's testimony that the
‘application of TASER’ partially caused Robert Jr.'s death, it would not be
unreasonable for a jury to find the applied force to be deadly… In sum,
viewing the above factors in the totality of the circumstances, it appears that a
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reasonable jury could find that the Officers used unreasonable force in tasing
Robert Jr. multiple times after he had fallen and had hit his head on the table.
Even if the use of TASER was not deadly, it may still have been unreasonable
given the testimony of Plaintiffs' experts. A jury could also reasonably find that
Officers Godwin, Ruiz and Livingston's use of TASER to be non-lethal yet
excessive considering that Robert Jr. was already on the ground, that he was not
a suspect for a serious crime, and that less intrusive means were available to
effect his arrest.”
It should be noted that this “less intrusive means” language has never been an
element of use of force analysis by the United States Supreme Court and is
contrary to all of the other United States Circuits.49 There are cases where the
United States Court of Appeals for the 9th Circuit has rejected this type of
analysis.50 There has been some consistency among courts within the 9 th Circuit
in cases where officers have used deadly force and plaintiff claims that some
lesser alternative should have been considered.51
The court concluded that the officers were not entitled to summary judgment or
qualified immunity and the case proceeded to trial. “The case was tried to a jury.
On June 6, 2008, the Jury returned a verdict finding that the police officers did
not use excessive force when they deployed their TASER ECDs against Robert
C. Heston. Thus, the jury found that the police officers did not violate the
constitutional rights of the deceased or his parents, nor did the officers commit a
battery. Since there was no finding against the individual officers, the jury, as
instructed, did not make a finding with respect to the City of Salinas.”52
“With respect to Defendant TASER, the Jury found that on February 19, 2005,
Salinas police officers subjected Robert C. Heston to a prolonged deployment
from TASERs [sic]; that Defendant TASER's failure to warn of the risks
associated with a prolonged deployment was a substantial factor in causing the
police officers to administer a prolonged deployment; and that as a consequence
of the prolonged deployment, Robert C. Heston suffered acidosis to a degree
which caused him to have a cardiac arrest, leading to his death. (See Jury
Verdict, Docket Item No. 323.) In sum, the Jury found that reasonably prudent
See e.g., Williams v. Holt, 2006 U.S. Distt. LEXIS 55148 (E. Dist. Tennessee 2006) “Contrary to
Williams' exhaust-other-means argument, "[t]he Fourth Amendment does not require law enforcement
officers to exhaust every alternative before using justifiable deadly force." Forrett v. Richardson, 112 F.3d
416, 420 (9th Cir. 1997). See also Deering v. Reich, 183 F.3d 645, 652-53 (7th Cir. 1999)(same). As the
United States Court of Appeals for the Sixth Circuit ("Sixth Circuit") has said: "The fourth amendment
reasonableness standard does not turn on the availability of less intrusive alternatives." Collins v.
Nagle, 892 F.2d 489, 493 (6th Cir. 1989). Clearly, Williams's proposal deadly force is justified only after
all other options have proven futile has no basis in the law and is frivolous.” (emphasis added)
50
Id.
51
See e.g., Meceachern v. Manhattan Beach, 623 F. Supp. 2d 1092 (Central Dist. California 2009)
(rejecting the proposition that the officer should have utilized his law enforcement canine rather than
deadly force under a lesser alternative available argument)
52
See Heston v. City of Salinas, 2009 U.S. Dist. LEXIS 10096 (N. Dist. Cal. 2009).
49
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manufacturers of electronic control devices knew or should have known that
prolonged administration of electricity from the devices pose a danger, i.e., a risk
of acidosis, to a degree which posed a risk of cardiac arrest. The jury found that
Defendant TASER failed to warn purchasers of those risks.”53 The jury found
that the decedent, Robert C. Heston, was 85% responsible for his death due to
his toxic use of methamphetamines and related activity, and that TASER
International was 15% responsible. It should be noted that TASER International
is appealing the decision reached in this case.

Products Liability
As apparent from Heston, the legal dilemma from a products liability perspective
is different than the law enforcement liability under the Constitution. The
jeopardy that a manufacturer may face for failing to warn the end users of
dangers associated with their product can lead to awards against that
manufacturer including punitive damage awards. As anyone knows some of
these cases reach such ridiculous points that manufacturers begin issuing farreaching warnings that should be obvious to anyone. Imagine, McDonalds, as a
distributor of coffee, following a lawsuit, placed a warning on their cups indicating
that the coffee was dangerous because it was hot in order to avoid future cases
where a customer might bring a lawsuit after they were burned by spilled coffee.
In many cases, these warnings are not given based on a belief that the actual
danger will occur, but instead to avoid the costs of litigating future claims.
In cases where it is shown that the end user was aware of the danger with the
product, the manufacturer is less likely to have any liability. Torres v. City of
Madera et. al. provides an example involving TASER.54 In Torres, Officer
Noriega of the City of Madera Police Department shot and killed Torres who was
handcuffed in the backseat of her police vehicle. The shooting occurred when
Officer Noriega reached to deploy her TASER ECD but accidentally grabbed her
firearm instead. At the time of this event, City of Madera officers were carrying
their TASER ECDs on the strong side.55 Torres’s family and the City of Madera
sued TASER International in products liability. The allegation by the City of
Madera was that TASER International had failed to warn the police department of
the possibility of accidentally deploying a firearm when the TASER ECD is
carried in the strong-side carry position, notwithstanding prior accidental
shootings in Sacramento, California and Rochester Minnesota.
The court outlined the claim as follows:
“In 2002, Torres' parents brought suit in federal court under 42 U.S.C. § 1983
against Officer Noriega and the City of Madera for the death of Torres. Later, the
53

Id.
Torres v. City of Madera, 2005 U.S. Dist. LEXIS 34672 (E. Dist Cal. 2005).
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Id.
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City and Noriega brought suit, essentially for indemnification, against Defendant
in a separate state court proceeding. Defendant [TASER International] removed
to this Court. In their suit against Defendant [TASER International], Plaintiffs [City
of Madera and Officer Noriega] allege strict products liability for defective design
and failure to warn, negligent design of the M26 and accessories, negligent
warning/training, breach of implied and express warranties, equitable
indemnification, and contribution. Plaintiffs [City of Madera and Officer Noriega]
pray for damages and costs, a declaration of the proportionate negligence/fault of
Defendant which proximately caused or contributed to Plaintiffs' loss, damage or
injury and a corresponding order that Defendant be required to reimburse
Plaintiffs [City of Madera and Officer Noriega] in that proportionate amount for
any judgment for which Plaintiffs [City of Madera and Officer Noriega] are found
liable to Torres in the underlying lawsuit, and, if Plaintiffs are held liable to Torres
in the underlying action, judgment in the same amount together with attorney's
fees, investigative expenses and courts costs according to proof, be rendered
against Defendant. Defendant now moves for summary judgment on all claims.”
In rejecting the claim against TASER International, the court relied on the fact
that Officer Noriega and the department, through its supervisors, were aware of
the danger of accidentally drawing a firearm when intending to deploy a TASER
ECD. The court asserted:
“Prior to the incident with Everardo Torres, Officer Noriega was involved in
another incident in which she had confused her M26 and her Glock service
weapon; that incident occurred in the field, when she pulled her gun instead of
her TASER [sic]. The prior incident in which Noriega confused her TASER and
her Glock happened in a cold month near the time Plaintiffs first got the M26's.
After Noriega had mistakenly drawn her gun instead of her M26, she told her
sergeant (Sergeant Lawson) as well as the officer who was on call with her, that
she had done so. After Noriega told Sergeant Lawson about the prior incident in
which she had confused her gun for her TASER, she never received any
additional training in the use of her M26. Sergeant Lawson, however, did instruct
Noriega that she needed to practice more. Lawson testified that he told Noriega
to practice drawing her Glock and M26 "so that she could become comfortable
with them and wouldn't have any confusion."56
The court also noted that TASER International had issued a training bulletin in
April of 2001, approximately a year and a half before the October of 2002
shooting of Torres warning of the issues associated with a strong-side carry:
“TRAINING ISSUE: HOLSTER THE ADVANCED TASER IN A CROSS-DRAW:
To eliminate any risk of confusion between lethal and less-lethal force, we
strongly advocate carrying lethal force on your strong-hand side and all lesslethals on your weak hand side in cross-draw to prevent any muscle memory
confusion from a firearm to a less-lethal. Chief Instructor Hans Marrero requests
keeping less-lethals on one side (the left for a right-hander) but still using the
56
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strong-arm with gross motor skill indifference for shooting. If agencies are using
right-handed holsters they can be easily moved to the cross-draw without the
need for a new holster. More on this topic on our website.”57
In conclusion, the court held:
Defendants [TASER International] have now moved for summary judgment on
the claims by Plaintiffs [City of Madera and Officer Noriega] which serve as the
basis for equitable indemnity: strict products liability, breach of warranties, and
negligence.
With respect to strict products liability under design defect theory, the evidence
indicates that the M26 was not "used" during the shooting of Torres. Because
use is a requirement under the risk/benefit design defect theory, summary
judgment in favor of Defendant is appropriate. Similarly, the TASER thigh holster
was not used in the shooting. Moreover, the defect identified by Plaintiffs appears
to be based on a faulty premise and Plaintiffs have not shown that the holster
was anything but an insubstantial or negligible factor in the shooting of Torres.
Accordingly, summary judgment is appropriate on these claims.
With respect to the failure to warn, the evidence indicates that Plaintiffs were
aware of the possibility of weapons confusion, especially Noriega's own
tendency in light of her prior incident which she disclosed to Sgt. Lawson.
Moreover, assuming that Plaintiffs's allegations that the M26 is defectively similar
to a handgun in functionality, design, and muscle memory, then the possibility of
weapons confusion is obvious, especially when the M26 is worn close to a
firearm. Under these circumstances, there is no duty to warn. The same is
also true of the holster. With respect to "training," training is a service and
thus, not subject to strict products liability. With respect to training materials,
the evidence suggests that the materials were used incidentally to the provision
of training, a service. Moreover, Plaintiffs have failed to show how the training
materials are sufficiently like aeronautical charts such that the materials could be
considered products. Rather, the evidence suggests that they are more
comparable to printed works, which are not subject to strict products liability
theories. Accordingly, summary judgment is appropriate on these claims.
With respect to Plaintiffs’ breach of warranty claims, privity is a requirement for
both express and implied warranties in California. The evidence shows that ALD,
not Defendant, sold the M26's and holsters to Plaintiffs. Plaintiffs have not shown
sufficient conduct under U.S. Roofing to establish privity, nor have they
presented sufficient evidence to establish agency. Because Plaintiffs have failed
to show that they are in privity with Defendant, summary judgment is appropriate
as to these claims.
With respect to Plaintiffs’ negligence claims, Plaintiffs’ negligent warning claim is
not persuasive because, as discussed under strict liability, there is no duty to
warn of obvious, readily recognizable risks, or risks that a person is already
57
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aware. The evidence shows that the risk of weapons confusion was already
known to Plaintiffs and/or readily recognizable or obvious. There is thus, no duty
to warn. Plaintiffs's negligent training/training materials claim is essentially a
variation on the failure to warn claim. Because there was no duty to warn under
the facts of this case, there is no actionable negligence under Plaintiffs's
negligent training claims. With respect to negligent design of the M26 and the
holster, Plaintiffs have made only general and conclusory arguments. Noriega's
testimony is only general and there is never an explanation or a link between the
conduct of Defendant/negligent design of the M26 and holster and the shooting.
In other words, Plaintiffs have not presented specific evidence that shows how
the conduct of Defendant/negligent design of the M26 and holster was actually a
substantial factor in this shooting by Noriega. Accordingly, summary judgment is
appropriate as to these claims.
Finally, in order for Plaintiffs to be entitled to equitable indemnification, there
must be a cause of action that the Torres’s would have been successful against
Defendant. Summary judgment is appropriate as to the only causes of action
relied on by Plaintiffs as the basis for indemnity (strict products liability,
negligence, and breach of warranty). Because there appears to be no identifiable
theory that the Torres-plaintiffs could recover as to Defendant, summary
judgment is appropriate.
Accordingly, IT IS HEREBY ORDERED that Defendant TASER International's
motions for summary judgment are GRANTED.”58 (emphasis added)
One thing is clear from the Torres case, where the manufacturer has given notice
or the end use is on notice of dangers related to the product, the manufacturer of
the product will not face liability for a failure to warn. The opposite is also true; a
manufacturer will have liability in cases where they fail to warn the end user of
potential dangers.
The jury’s finding in Heston raised the issue of TASER International’s liability
exposure where it is claimed that there was a failure to warn end users of
potential dangers:
“With respect to Defendant TASER, the Jury found that on February 19, 2005,
Salinas police officers subjected Robert C. Heston to a prolonged deployment
from TASERs; that Defendant TASER's failure to warn of the risks associated
with a prolonged deployment was a substantial factor in causing the police
officers to administer a prolonged deployment; and that as a consequence of the
prolonged deployment, Robert C. Heston suffered acidosis to a degree which
caused him to have a cardiac arrest, leading to his death. (See Jury Verdict,
Docket Item No. 323.) In sum, the Jury found that reasonably prudent
manufacturers of electronic control devices knew or should have known that
prolonged administration of electricity from the devices pose a danger, i.e., a risk
of acidosis, to a degree which posed a risk of cardiac arrest. The jury found that
Defendant TASER failed to warn purchasers of those risks.”59
58
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Additionally there are studies indicating “that factors such as thin stature and
dart placement in the chest may lower the safety margin for cardiac
dysrhythmia.”60 The Braidwood Commission Study on Conducted Energy
Weapon Use made several assertions with respect to cardiac events following a
TASER deployment. “First, the greatest risk of ventricular fibrillation arises when
the probes are vectored across the heart. Second, the risk of ventricular
fibrillation increases as the tips of the probes get closer to the wall of the heart.” 61
It was noted by the author of this report:
“Seventh, while I have concluded that a conducted energy weapon is capable of
triggering ventricular capture that may lead to ventricular tachycardia and/or
fibrillation, I do not have enough information to quantify that risk with any
degree of precision. Further, the risk appears to vary, depending on several
factors, which I will discuss later in this part. (emphasis added)
Eighth, in deaths proximate to use of a conducted energy weapon, there is often
a lack of physical evidence on autopsy to determine whether arrhythmia was the
cause of death, which opens the door to debate about whether the weapon or
some preexisting medical condition was responsible. While alcohol or drug
intoxication may complicate the pathological analysis in some cases, other
explanations must be found in cases where alcohol or drugs were not involved.” 62
Braidwood asserted the following with respect to the lack of any cardiac events in
nearly 700,000 training deployments:
“Before moving on to an examination of circumstances in which the risk may
increase, I would like to comment on a statistic cited by one of the medical
researchers, that there have been over 700,000 conducted energy weapon
discharges during the manufacturer’s training classes, with no reported
collapses, cardiac arrests, or fatalities. On its face, this is an impressive record of
safety. However, I approach this data with caution for the following reason. The
information before me points to the capacity of a conducted energy weapon to
cause heart arrhythmia even in healthy adults, but the risk varies depending on
the existence of several factors, such as the location of the probes (i.e., across
the heart), the timing of the discharge (i.e., during the T-wave), the proximity of
the tip of the probe to the heart wall, and the duration of the discharge.”
“Studies of Death Following Electro Muscular Disruption-Interim Report” National Institute of Justice,
June 2008: www.ncjrs.gov/pdffiles1/nij/222981.pdf : There is currently no medical evidence that CEDs
pose a significant risk for induced cardiac dysrhythmia when deployed reasonably. Research suggests that
factors such as thin stature and dart placement in the chest may lower the safety margin for cardiac
dysrhythmia. There is no medical evidence to suggest that exposure to a CED produces sufficient
metabolic or physiologic effects to produce abnormal cardiac rhythms in normal, healthy adults.”
(emphasis added)
61
“Restoring Public Confidence, Restricting Use of Conducted Energy Weapons in British Columbia”,
Braidwood Commission Study on Conducted Energy Weapon Use, Thomas Braidwood June 2009.
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As a result of the combination of the Heston case and studies related to issues
raised in studies, TASER International is left in the position of warning law
enforcement about these issues or face dramatic products liability exposure.
Irrespective of whether one agrees with the studies or not, TASER International
is aware of the warnings issued by these reports and had little choice but to warn
law enforcement of the unlikely possibility of a death related to a deployment to
the chest.

TASER ECDs are NOT Deadly Force for Purposes of Law
Enforcement Liability
Presently no court has concluded that an officer’s use of a TASER ECD
constitutes deadly force. In fact, as previously noted, courts have concluded that
the use of TASER ECD is a moderate use of force.63 The question that must be
considered by law enforcement is whether a possibility of death, means that a
deployment to the chest constitutes deadly force. While there is no TASER case
on point with this question there are several cases involving use of canines that
deal with the issue of how a court determines whether a particular law
enforcement tool is deadly force for Fourth Amendment purposes.
On September 22, 1999, Kuha went out drinking with some friends. On his way
home he ran into a curb causing a flat tire. He walked to a friend’s house for help
and returned with his friend to change the tire. Kuha continued his trip home at
approximately 5:30 a.m. when he passed a police car traveling in the opposite
direction. When Kuha failed to dim his headlights for the oncoming patrol car,
the officer did a u-turn and pulled Kuha over. As the officer approached Kuha’s
vehicle, Kuha bailed out and ran into a swampy area with dense brush, high
grass and foliage. The officer waited for the arrival of backup before beginning a
search for Kuha.
Officer Anderson responded to the scene along with his canine partner, “Arco.”
While searching for Kuha, Officer Anderson had Arco on a leash. After nearly 30
minutes, Arco alerted and bounded into some three foot tall grass. Arco was
trained to “bite and hold” until receiving a command to release. When Officer
Anderson observed that Kuha was holding Arco’s head, he ordered Kuha several
times to release the dog’s head and further instructed that he would not call the
dog off until Kuha followed this command. Once Kuha released the dog, Officer
Anderson ordered the dog to release.
The entire apprehension lasted
approximately ten to fifteen seconds. As a result of the bite, Mr. Kuha’s femoral
artery was severed and he suffered severe blood loss. He recovered from these
See, Buckley v. Haddock, 292 Fed. Appx. 791 (11th Cir. 2008) “Accordingly, we regard the deputy's use
of the TASER in this particular case as -- at most -- moderate, non-lethal force. See also Sanders v. City of
Fresno, 551 F. Supp. 2d 1149, 1168 (E.D. Cal. 2008) (viewing "the use of a TASER as an intermediate or
medium, though not insignificant, quantum of force").
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injuries and brought a lawsuit alleging excessive force by the officers as well as
agency liability with respect to policy and training on the use of canines.
In its review of the claims against the officers, the court began with a
straightforward review of use of force as interpreted by the United States
Supreme Court in Graham v. Connor64 and Tennessee v. Garner65. In doing so
the court rejected Kuha’s argument that the use of a canine amounted to deadly
force. The court cited numerous cases, including cases alleging use of a canine
was deadly force and one that ended in the death of a suspect at the mouth of a
canine, where sister circuits rejected the idea that canines trained to “bite and
hold” were instruments of deadly force.66
The court asserted:
“Before reviewing Kuha's specific claims, we briefly address, and reject, Kuha's
contention that a police dog constitutes deadly force. No federal appeals court
has held that a properly trained police dog is an instrument of deadly force, and
several have expressly concluded otherwise. See, e.g., Vera Cruz v. City of
Escondido, 139 F.3d 659, 663 (9th Cir. 1998 67) (defining "deadly force" as "that
force which is reasonably likely to cause death" and finding the possibility of
death from a properly trained police dog too remote to constitute deadly force);
Robinette v. Barnes, 854 F.2d 909, 912 (6th Cir. 1988) (holding that "the use of a
properly trained police dog to apprehend a felony suspect does not carry with it a
'substantial risk of causing death or serious bodily harm'") (footnote omitted, and
quoting definition of "deadly force" from Model Penal Code § 3.11(2)). In
Robinette, the only published case where a suspect was actually killed by a
police dog, a burglary suspect was hiding beneath a car and the police dog
seized the suspect's exposed neck. Id. at 911. The Robinette court concluded
that deadly force was not at issue because there was no showing that the
unusual circumstances which resulted in the suspect's death were foreseeable.
Id. at 912 (describing incident as "an extreme aberration from the outcome
intended or expected").”68
The court concluded:
"The mere recognition that a law enforcement tool is dangerous does not suffice
as proof that the tool is an instrument of deadly force." 854 F.2d at 913; see also
Vera Cruz, 139 F.3d at 661 ("We do not read Garner as covering all uses of force
64

Graham v. Coonor, 490 U.S. 386 (1989).
Tennessee v. Garner, 471 U.S. 1 (1985).
66
See, Robinette v.Barnes, 854 F.2d 909 (6th Cir. 1988) (notwithstanding suspect’s death, court held that
use of properly trained police dog to apprehend a felony suspect does not carry with it a ‘substantial risk of
causing death or serious bodily harm’; See also, Vera Cruz v. City of Escondido, 139 F.3d 659 (9th Cir.
1998).
67
Vera Cruz v. City of Escondido, 139 F.3d 659 (9th Cir. 1998) was overruled by Smith v. City of Hemet,
394 F.3d 689, 706 (9th Cir.2005) (en banc) (insofar as the appropriate definition for deadly force. In Smith
v. City of Hemet, the court adopted the definition used by other circuits, specifically, force which creates a
substantial likelihood of death or serious bodily harm.)
68
Robinette v. Barnes, 854 F.2d 909 (6th Cir. 1988).
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that might result in death, no matter how remote the possibility."). We find the
likelihood of death from the use of a properly trained police dog to apprehend a
suspect sufficiently remote as to preclude its characterization as deadly
force. See id. at 663 (assuming "that a properly trained police dog could kill a
suspect under highly unusual circumstances," but concluding that "the prospect
of such an aberration doesn't convert otherwise nondeadly force into deadly
force"). Accordingly, review of excessive force claims involving police dogs is
properly governed by the general standard established in Graham rather than the
deadly force standard of Garner.”
The court’s recognition that where the likelihood of death is sufficiently remote,
the court will not view the tool as deadly force is important when dealing with
TASER ECDs since the likelihood of death in a TASER deployment, according to
the studies, is remote.69
A second case, Robinette v. Barnes, involving a canine bite and hold which led to
a death is also instructive.70 The court outlined the facts of the case as follows:
“Shortly after midnight on July 10, 1984, the ‘K-9’ team of Barnes and Casey was
summoned to the Superb Motors car dealership in Nashville, Tennessee. A
burglar alarm inside the building had been activated. According to the district
court, by the time Barnes arrived at the dealership, ‘officers already on the scene
had located a point of entry, a broken glass door, and had seen a suspect inside
the building looking out at them.’ Barnes and another officer stated in depositions
that while they were outside the building, they saw a white male inside of it.
Barnes and Casey entered the building and stood in a small entry room. Barnes
shouted a warning that he had a police dog and that anyone inside the building
should come out or he would turn the dog loose. Approximately thirty seconds
later, Barnes repeated the warning. After another thirty seconds passed, Barnes
released Casey. The dog ran to a closed door at one end of the room. Barnes
opened the door for the dog. According to his deposition, ‘the dog took a few
steps out there and I shouted again, You'd better come out. Then the dog turned
around and came back to me. . . .’
As soon as Casey returned, Barnes gave the command, ‘Find him.’ Barnes and
the dog then began to search the building. The dog ran ahead of Barnes while
the officer checked some closed doors that Casey bypassed. Eventually, Barnes
followed Casey into a darkened bay area of the car dealership. His flashlight
revealed that Casey had the suspect's neck in his mouth. The man was lying
face down on the floor with half of his body underneath a car. He did not move. A
See: “Studies of Death Following Electro Muscular Disruption-Interim Report” National Institute of
Justice, June 2008: www.ncjrs.gov/pdffiles1/nij/222981.pdf : There is currently no medical evidence
that CEDs pose a significant risk for induced cardiac dysrhythmia when deployed reasonably.
Research suggests that factors such as thin stature and dart placement in the chest may lower
the safety margin for cardiac dysrhythmia. There is no medical evidence to suggest that
exposure to a CED produces sufficient metabolic or physiologic effects to produce abnormal
cardiac rhythms in normal, healthy adults. (emphasis added)
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Robinette v.Barnes, 854 F.2d 909 (6th Cir. 1988).
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substantial amount of blood had collected around him and more was oozing from
his neck.
Barnes ordered Casey to come to him, leashed the dog and then called for an
ambulance. The suspect, Daniel Briggs, was pronounced dead on arrival.” 71 An
action was brought against the officers alleging that the use of the canine was
deadly force and should be judged against deadly force standards.
In its review of the case the court outlined how a particular use of force that
results in death should be analyzed. The court asserted:
“Thus, whether deadly force has been used to seize a criminal suspect must be
determined in the context of each case. The Model Penal Code drafted by the
American Law Institute acknowledges this fact by proposing the following
definition: ‘deadly force’ means force which the actor uses with the purpose of
causing or which he knows to create a substantial risk of causing death or
serious bodily harm. Purposely firing a firearm in the direction of another person
or at a vehicle in which another person is believed to be constitutes deadly force.
A threat to cause death or serious bodily harm, by the production of a weapon or
otherwise, so long as the actor's purpose is limited to creating an apprehension
that he will use deadly force if necessary, does not constitute deadly force. Model
Penal Code § 3.11(2) (Proposed Official Draft 1962). We find this definition a
useful statement of the two factors most relevant to the determination of whether
the use of a particular law enforcement tool constitutes deadly force: the intent
of the officer to inflict death or serious bodily harm, and the probability,
known to the officer but regardless of the officer's intent, that the law
enforcement tool, when employed to facilitate an arrest, creates a
‘substantial risk of causing death or serious bodily harm.’”72
While numerous court decisions make reference to the model penal code for
defining deadly force it must be noted that the Model Penal Code provides a
definition to be used in criminal cases that includes the officer’s intent in using
the particular force. The standard adopted for Fourth Amendment purposes,
while having its foundation in the Model Penal Code, does not include the subject
intent portion of the definition. This was pointed out by the United States Court of
Appeals for the 9th Circuit in Smith v. City of Hemet,73 in adopting the “universal”
definition of deadly force for Fourth Amendment purposes asserted:
“However, the definition of deadly force used in the other circuits in § 1983
cases, while frequently labeled the Model Penal Code definition, is designed for
use in implementing the Fourth Amendment and necessarily differs in one minor
respect from the Model Penal Code's definition. For Fourth Amendment
purposes, the objective part of the test must be employed. See Graham, 490
U.S. at 397. In short, courts do not use the subjective alternative when they apply
the "deadly force" test in § 1983 cases. We simply look to the objective part of
the test: whether the force employed ‘creates a substantial risk of causing
71

Id.
Id.
73
Smith v. City of Hemet, 394 F.3d 689 (9th Cir. 2005) (en banc).
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death or serious bodily injury.’ That the definition courts describe varies to this
extent from the full Model Penal Code version is no reason for us not to employ a
test that is now universally accepted throughout the country.”74
A similar conclusion was reached recently in Thomson v. Salt Lake County.75
The United States Court of Appeals outlined the facts of the case as follows:
“At approximately 2:00 a.m. on April 19, 2004, while out for an evening of
drinking, Chad Thomson, called his wife, Amy Thomson. She was at a friend's
apartment. During the course of this telephone call, Mr. Thomson became angry
and threatened to act violently. He told Ms. Thomson to meet him at their
residence. Ms. Thomson telephoned her mother, who was at that residence, and
told her about this conversation. Ms. Thomson's mother then called 911. When
Ms. Thomson arrived at the residence with her friend, she went to check on the
firearms that the couple kept in their basement. She unexpectedly saw Mr.
Thomson there; he pointed a gun at her. Ms. Thomson fled upstairs, and her
friend made another call to 911, during which her friend told the 911 dispatcher
about the gun-pointing incident and also told the dispatcher that Mr. Thomson
had been talking about suicide. Mr. Thomson left the home sometime thereafter.
Salt Lake County Sheriff's deputies John Shire, Walter Jarvis, and Alan Morrical
arrived at the Thomsons' home in response to the second 911 call. They learned
that Mr. Thomson had threatened Ms. Thomson with a weapon, was likely armed
and potentially suicidal, and had left his truck parked on a nearby street.
Believing Mr. Thomson to be nearby, the officers--aided by Chaos, Deputy
Morrical's police dog--searched the Thomson residence and yard, but they did
not find Mr. Thomson. They did, however, confirm that a firearm was missing
from the Thomson residence.
The officers then began a yard-by-yard search. While the officers were searching
the darkened neighborhood, Ms. Thomson's friend, who had previously spoken
to Mr. Thomson, was able to reach Mr. Thomson on her cellular telephone from
her car parked outside the Thomson residence. She handed the telephone to
Lieutenant Michael Wardle of the Salt Lake County Sheriff's Office, who identified
himself and began to speak to Mr. Thomson. After Lieutenant Wardle told Mr.
Thomson that he did not want to see anyone get hurt, Mr. Thomson told
Lieutenant Wardle that if he did not want his officers to get hurt, he should have
them leave the area. Lieutenant Wardle could hear a dog barking in the
background of the call, so he radioed the officers to tell them that they must be
close to Mr. Thomson's location, told them that Mr. Thomson wanted them to
back off, and warned them to be careful.
Having received this information from Lieutenant Wardle, Deputy Morrical
released Chaos into the third yard they searched in an attempt to locate Mr.
Thomson. Chaos did not return when Deputy Morrical called for him, but the
74
75

Id.
Thomson v. Salt Lake County, 2009 U.S. App. LEXIS 23677 (10th Cir. 2009) decided October 27, 2009.
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officers could hear noises coming from the yard. The officers, however, could not
initially determine the source of the noise, possibly because it was raining heavily
that night. The officers later determined that the source of the noise was Mr.
Thomson.
As the three officers approached, they could hear Mr. Thomson yelling for them
to call off the dog and threatening to shoot, although it was unclear if Mr.
Thomson was threatening them or Chaos. The officers advanced and fanned out
into the yard; Deputies Shire and Morrical could see Mr. Thomson holding a rifle
and standing behind an object in the yard, but Deputy Jarvis could not see Mr.
Thomson from where he was positioned. The officers ordered Mr. Thomson to
put the gun down and come out with his hands up, stating they would then call off
the dog. When Mr. Thomson did not follow the officers' instructions, they
repeated their warning.
The exact sequence of events that transpired next is unclear. Deputy Morrical
has stated that he saw Mr. Thomson place the barrel of his gun into his own
mouth briefly, then take it out and move the barrel quickly toward Deputy
Morrical. Deputy Shire, however, did not see Mr. Thomson put the barrel into his
mouth but did see the gun first being pointed at Chaos--who was biting Mr.
Thomson--and then the barrel being raised in Deputy Shire's direction. Deputy
Shire thus prepared to fire his own weapon by depressing the trigger of his gun
slightly. It is undisputed that Mr. Thomson was moving the gun very quickly and
although the officers repeatedly ordered Mr. Thomson to drop his weapon, he
refused to do so. The facts taken in the light most favorable to Plaintiffs indicate
that at one point, Mr. Thomson had the gun in his mouth, and that immediately
before he was shot, the gun was pointed upwards, near and toward Mr.
Thomson's head.
It is undisputed, however, that at some point shortly before Mr. Thomson was
killed, he was aiming the gun in the direction of the officers. Both Deputies
Morrical and Shire perceived Mr. Thomson's conduct as physically threatening to
them and prepared to shoot him based upon that conduct. Before Deputy Shire
fully pulled his partially depressed trigger, Deputy Morrical fired one shot into Mr.
Thomson's head, killing him. Events were unfolding extremely quickly; the entire
sequence of events from when the officers entered the backyard and could see
Mr. Thomson until the time that he was shot took place in perhaps as little as ten
seconds.
Both Deputies Shire and Jarvis initially believed that Mr. Thomson had killed
himself and reported as much to Lieutenant Wardle via radio. Deputy Morrical
requested and received permission from Lieutenant Wardle to secure his dog,
Chaos, in the police car; it was not until after Deputy Morrical had done so that
he informed Lieutenant Wardle that he had fired one shot at Mr. Thomson.” 76

76

Id.
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The United States Court of Appeals for the 10th Circuit in its analysis cited to the
model penal code definition used by the other circuits in asserting: “Deadly force
is such force that "create[s] a substantial risk of causing death or serious bodily
harm.”77
The court continued:
“It is no secret that many tools in law enforcement can potentially inflict
serious bodily harm or even death. See Robinette, 854 F.2d at 912 (noting
77

Id. At footnote 3: (The origin of the quoted language is the Model Penal Code ("MPC"). See Model Penal
Code § 3.11(2) (1985) (defining "deadly force"). The MPC's definition of "deadly force" includes an
alternative subjective element, focusing on whether an individual used the force "with the purpose of
causing ... a substantial risk of ... death or serious bodily injury." Id. (emphasis added). Although we have
recited the full MPC definition of deadly force in the § 1983 context, we do not appear to have relied on the
subjective component of the definition. See Jiron v. City of Lakewood, 392 F.3d 410, 415 n. 2 (10th
Cir.2004); Ryder v. City of Topeka, 814 F.2d 1412, 1417 n. 11 (10th Cir.1987) (noting simply that
defendant police officer's actions in shooting plaintiff "clearly constitute the 'use of deadly force' in the
constitutional sense"). The en banc Ninth Circuit has suggested that such reliance would be inappropriate.
See Smith v. City of Hemet, 394 F.3d 689, 706 (9th Cir.2005) (en banc). Smith has "attribute[d] the
inclusion of an alternative subjective component in the Model Penal Code definition to the fact that the
Model Penal Code is primarily designed to govern criminal liability," instead of the civil liability at issue
under § 1983. Id. Further, it contends that our sister circuits have embraced the MPC's definition of "deadly
force," in the § 1983 context, but deviated--albeit more or less tacitly--to the extent of eschewing reliance
on that definition's subjective element. Id. ("[T]he definition of deadly force used in the other circuits in §
1983 cases, while frequently labeled the Model Penal Code definition, is designed for use in implementing
the Fourth Amendment and necessarily differs in one minor respect from the Model Penal Code's
definition. For Fourth Amendment purposes, the objective part of the test must be employed. In short,
courts do not use the subjective alternative when they apply the 'deadly force' test in § 1983 cases."
(emphasis added) (citation omitted)); see also Floyd R. Finch, Jr., Comment, Deadly Force to Arrest:
Triggering Constitutional Review, 11 Harv. C.R.- C.L. L.Rev. 361, 363 (1976) (citing the MPC's definition
of "deadly force" in excessive force context but describing the concept in objective terms, as "such force as
under normal circumstances poses a high risk of death or serious injury to its human target"); cf. Robinette
v. Barnes, 854 F.2d 909, 912 (6th Cir.1988) (describing the MPC's objective deadly force inquiry as the
"[m]ore important[ ]" one). Although we focus in the text of this opinion on the objective component of the
MPC's "deadly force" definition, we need not definitively opine on whether the subjective component has a
role to play in the qualified immunity context. Even if the subjective component was not categorically
inapposite, on the facts of this case we would reach the same ultimate disposition concerning the deadly
force questions. As detailed infra, Plaintiffs argue that deadly force was unconstitutionally used when
Deputy Morrical (1) released his police dog Chaos, and (2) fatally shot Mr. Thomson. As to the latter, the
precise contours of the deadly force definition are not at issue because there is no dispute that Deputy
Morrical's shooting of Mr. Thomson was an act of deadly force. Rather, the question presented is whether
that use of force was excessive (i.e., unconstitutional); we conclude infra that it was not excessive. As to
the former, the definitional boundaries of "deadly force" are implicated by the release of Chaos because
Plaintiffs argue that such a release constituted an act of deadly force. However, even if we employed the
subjective component, we would conclude that Plaintiffs have not carried their burden of establishing that
Chaos's release was an act of deadly force. For the reasons noted infra, we determine that it was not an act
of deadly force under the objective component. And, specifically as to the subjective component, Plaintiffs
have offered no evidence that Deputy Morrical released Chaos with the purpose of causing a substantial
risk of death or serious bodily injury; accordingly, the release cannot be found to be an act of deadly force
under the subjective component. Therefore, application of the subjective component of the MPC's "deadly
force" definition would not alter the outcome as to the deadly force questions in this particular case.
According, we may leave for another day the determination of whether that component is categorically
inapposite in the qualified immunity context.)
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that an officer's nightstick and vehicle both "possess the potential for being
deadly force"). Some of these tools, however, also have great potential to
resolve situations without resort to comparatively more lethal force. The
Sixth Circuit has opined that police dogs often can help prevent officers from
having to resort to deadly force: ‘[t]he use of dogs can make it more likely that the
officers can apprehend suspects without the risks attendant to the use of firearms
in the darkness, thus, frequently enhancing the safety of the officers, bystanders
and the suspect.’ Id.; cf. Plakas v. Drinski, 19 F.3d 1143, 1148 (7th Cir.1994)
(acknowledging the truth in the argument that the release of a police dog in lieu
of firing a gun at a suspect might have led to a better result for the suspect).
‘[T]he mere recognition that a law enforcement tool is dangerous does not
suffice as proof that the tool is an instrument of deadly force.’ Robinette,
854 F.2d at 913. We see no need to deprive police officers of the benefit of these
useful tools (i.e., police dogs) solely because they carry the potential to cause
serious harm. Cf. id. at 914 (‘[W]e are not persuaded ... that the remote
possibility that the use of a police dog to apprehend a felon might, under
extraordinary circumstances, cause death, outweighs the dogs' proven benefits
for effective law enforcement.’).”
Perhaps most important is the United States Court of Appeals for the 10 th
Circuit’s recognition that just because a tool is dangerous does not make it per se
deadly force. Equally important is the court’s recognition that although a tool
may have the potential to cause serious bodily harm or death they also may
resolve a situation short of deadly force.
Although the foregoing cases deal with the use of canines as a law enforcement
use of force tool, the application of the law to electronic control devices should be
the same. Language from a new case out of the Federal District Court for the
Middle District of Alabama further supports the conclusion that TASER ECDs are
not deadly force.78 In rejecting a training claim against the agency the court
asserted:
“The use of a firearm against a person is presumptively the use of deadly force,
while the use of a TASER is not presumptively the use of deadly force. Indeed,
TASERs are marketed by their manufacturer and purchased for use by police
departments precisely because they are a nonlethal alternative to firearms. In
this respect, TASERs are more similar to police batons than firearms: although a
rogue police officer might unreasonably apply a TASER with deadly force, when
used properly by a reasonable police officer, a TASER is designed to avoid death
and not cause it.”79

78

Estate of Gilliam v. City of Prattville, 2009 U.S. Dist. LEXIS 99616 (Middle District, Alabama 2009)
(decided 10/26/09) It is noted that the officers who used the TASERs in this case were denied qualified
immunity based on the facts viewed in the light most favorable to the plaintiff.
79
Id.
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Conclusion and Expectations


In accordance with the current state of the law related to use of force under the
Fourth Amendment, the deployment of an electronic control device or TASER
ECD is not deadly force since no court has made such a finding as a matter of
law.



It is unlikely that a court will find that a TASER deployment to the chest is deadly
force based on a remote possibility that a deployment may result in death.
Simply stated, even if one were to adopt the findings of all of the studies
conducted, a TASER ECD has not been found to “create a substantial likelihood
of serious bodily harm or death.”



Notwithstanding the foregoing, it must be recognized by officers that in a lawsuit
involving the deployment of a TASER ECD where the probes have struck the
chest, an issue will be made with respect to whether the officer properly used this
tool.



In light of the recommended preferred targeting change, officers can be assured
that plaintiff’s attorney will be prepared to cross-examine the officer on proper
targeting in an effort to show a jury that the officer acted unreasonably by failing
to follow the preferred targeting in such deployments.



In cases where a deployment strikes the chest, irrespective of injury, officers
should be prepared to document why the deployment struck the chest rather than
the recommended preferred targeting zone in the lower center of mass. In some
cases, deadly force would have been justified under the facts but the officer
utilized a TASER ECD instead of transitioning to deadly force. In such cases,
clearly the deployment would be legally justifiable irrespective of the preferred
targeting zone.



In some cases the officer may be targeting the lower center mass but due to the
dynamic and fluid nature of the event including the suspect’s movement; the
probes may strike the chest. Again, officers should ensure, irrespective of
whether there is injury or not, why the deployment struck the chest rather than
the recommended preferred targeting zone.



These suggestions are made, not because a deployment to the chest is deadly
force, but simply because an officer is likely to be confronted with the targeting
zone in any case where the probes strike the chest and a lawsuit follows.
Agency Policy & Training Recommendations
Agency policy and training should be changed to reflect the new targeting area
recommended by TASER International. Immediate training should be conducted
for all officers who are allowed to carry these devices.

Jack Ryan © 2016

68

Legal & Liability Risk Management Institute
An examination of TASER™ use cases reveals that most of these cases are
resolved by a simple review of the three part test in accord with the facts known
to the officer at the time they used force. In a case from Texas, an officer sought
to be dismissed from a lawsuit involving his TASER™ use.80 It should be noted
that the case, as reported by the court was on a summary judgment motion, thus,
the facts as reported by the court are the facts alleged by the plaintiff and may
not reflect what actually happened. On summary judgment the court has no
choice but to adopt the alleged facts.
On July 11, 2003, Naomi Autin, a 59 year old went to her brother’s house to
check the mail. She knocked at the door in an attempt to raise her brother. She
became concerned because she had reason to believe that the occupant was
seriously ill. Naomi Autin could hear the loud television, but could not get a
response at the door. She tried using a brick to knock louder, but still no one
answered.
Naomi then went to a neighbor’s house and borrowed the telephone to try calling
her brother’s home. When no one answered she called the Baytown Police
Department for assistance. An officer responded to the scene. When Autin told
the officer that she wanted his assistance in getting someone to answer the door,
the officer responded that he could not make anyone come to the door. Autin
then dismissed the officer and went back to knocking on the door with the brick.
Upon observing Autin approaching the door with the brick, the officer attempted
to tase her. The TASER™ misfired. The officer then attempted to touch tase
Ms. Autin, but reported that the device malfunctioned a second time. The second
attempt led to dart penetrating Ms. Autin’s skin. The officer continued to touch
tase Autin, forcing her to the ground, during the take-down Autin struck her head
on a pole and suffered a severe head laceration. The use of force against Autin
by this officer led to a lawsuit claiming excessive force.
In analyzing the case the court walked through the Graham analysis. First, how
serious was the offense that the officer suspected Autin of committing? The
court noted that the crime was “at best, criminal mischief.” The court noted that
in judging the reasonableness of the use of force, “it should not be forgotten that
Autin was fifty-nine years old and five feet two inches tall.” The court went on to
assert that Ms. Autin, while at the door with the brick, had her back to the officer
and posed no physical threat to him. Further, she was not actively resisting the
officer or attempting to evade arrest by flight.
In conclusion, the court denied the officer summary judgment and qualified
immunity. The court noted that the facts considered may not be accurate, but at
this stage of the proceedings, they must take the plaintiff’s facts as true. The

80

Autin v. City of Baytown, 2005 U.S. App. LEXIS 29098 (5th Cir. 2006).
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court held that if the circumstances surrounding this use of force are found to be
as stated by Autin, the officer’s actions violated the constitution and that would be
clear to any officer.
Desalvo v. City of Collinsville81 provides an example of an alleged abuse of force
and a TASER™. Following a day of watching races at the Gateway International
Raceway, Christopher DeSalvo was watching guests of the Holiday Inn do
“burnouts” with their vehicles in the rear lot of the hotel.82 Approximately 100-150
guests were gathered for the show. The gathering and the vehicle “burnouts”
prompted the response of the police. Officer Krug, upon responding a second
time to the hotel, ordered the crowd to disperse and called for backup. As the
crowd began dispersing, Krug confronted an older man who did not immediately
disperse. Upon confronting this man, the officer acknowledged, the man began
to disperse. The officer demanded identification from the man, which prompted,
DeSalvo, to question the officer’s conduct. DeSalvo alleged that Krug then
threatened to arrest him for obstructing. DeSalvo responded to Krug that he had
not committed any crime, at which point DeSalvo was handcuffed and pushed
against a police vehicle.
As DeSalvo stood against the police vehicle, he continually questioned Officer
Krug as to why he was being arrested. At some point, Officer Krug took out his
TASER and test-fired it in the air above DeSalvo’s head. This portion of the
allegations made by DeSalvo was captured on film by an amateur photographer.
In reviewing the film, the court reported that approximately 6 seconds after the
testfire, Officer Krug put the TASER on DeSalvo’s neck and discharged it
because DeSalvo, who was handcuffed, was questioning the propriety of his
arrest rather than getting into the police vehicle. The court reported that the
officer then placed the TASER on DeSalvo’s forehead and threatened to tase
him again if he did not immediately get into the car. Before DeSalvo got into the
car, the TASER was discharged against his forehead. The court noted from the
video that two officers were available to assist Officer Krug as they were standing
right next to him and DeSalvo. Two additional officers were within twenty feet.
The court rejected Officer Krug’s request for summary judgment and qualified
immunity. It should be noted that in doing so, the court was taking all of the facts
alleged by DeSalvo as true. (Even those not documented by the videotape).
The court concluded that DeSalvo had established two claims that should be
considered by a jury.
First, he had established a potential false
arrest/unreasonable seizure claim, since his questioning of the officer’s actions
with respect to the confrontation with the old man would not constitute probable
cause to believe that DeSalvo had committed a crime. Additionally, DeSalvo had
established a claim of excessive force since he was handcuffed and only verbally
non-compliant at the time Officer Krug discharged the TASER. It should be
81

DeSalvo v. City of Collinsville, 2005 U.S. Dist. LEXIS 23180 (U.S. Dist. Ct. S.D. Ill. 2005).
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noted that the court refused to grant qualified immunity based on Krug’s
argument that there was no previous case notifying officers that it would be
unreasonable to tase a citizen in this manner.
A case which got tremendous media attention when first issued by the United
States Court of Appeals in December of 2009 recieved virtually no attention since
the re-hearing and new opinion.83 While the re-hearing did not change the
court’s opinion on the TASER as an intermediate weapon that must be justified in
its use by a strong government interest, it did change the outcome of this case.
The United States Court of Appeals for the Ninth Circuit has concluded that the
law was not clearly established when Officer MacPherson used his TASER with
respect to the TASER application. The court asserted:
“However, as of July 24, 2005, there was no Supreme Court decision or
decision of our court addressing whether the use of a taser, such as the Taser
X26, in dart mode constituted an intermediate level of force. Indeed, before that
date, the only statement we had made regarding tasers in a published opinion
was that they were among the ‘variety of non-lethal 'pain compliance' weapons
used by police forces.’ And, as the Eighth Circuit has noted, ‘[t]he Taser is a
relatively new implement of force, and case law related to the Taser is
developing.’ Two other panels have recently, in cases involving different
circumstances, concluded that the law regarding tasers is not sufficiently clearly
established to warrant denying officers qualified immunity. Mattos v. Agrano, 590
F.3d 1082 (9th Cir. 2010) and Brooks v. City of Seattle, 599 F.3d 1018 (9th Cir.
2010).”
As a result of this re-hearing, Officer MacPherson was granted qualified
immunity. Thus, the case against him for excessive force under the Fourth
Amendment was dismissed.
It is important to note that the Ninth Circuit continued to hold that under the facts
taken in the light most favorable to the plaintiff, the use of the TASER violated the
Constitution. The court continued it’s holding that TASER is an intermediate
weapon that’s use in the Ninth Circuit must be supported by a strong government
interest.
In the original opinion decided December 28, 2009, the United States Court of
Appeals ruled that TASER is an intermediate weapon and as such requires a
strong government interest before TASER or any electronic device can be
deployed.84 This strong government interest as defined by the opinion is that the
suspect poses an immediate threat to the officer or some other person.
The court outlined the facts in Bryan v. MacPherson as follows:
“Carl Bryan's California Sunday was off to a bad start. The twenty-one year old,
having stayed the night with his younger brother and some cousins in Camarillo,
which is in Ventura County, planned to drive his brother back to his parents'
83
84

Bryan v. MacPherson, 630 F.3d 805 (9th Cir. En banc 2010).
Bryan v. McPherson (sic), 590 F.3d 767 (9th Cir. 2009).
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home in Coronado, which is in San Diego County. However, Bryan's cousin's
girlfriend had accidently taken Bryan's keys to Los Angeles the previous day.
Wearing the t-shirt and boxer shorts in which he had slept, Bryan rose early,
traveled east with his cousins to Los Angeles, picked up his keys and returned to
Camarillo to get his car and brother. He then began driving south towards his
parents' home. While traveling on the 405 highway, Bryan and his brother were
stopped by a California Highway Patrolman who issued Bryan a speeding ticket.
This upset him greatly. He began crying and moping, ultimately removing his tshirt to wipe his face. Continuing south without further incident, the two finally
crossed the Coronado Bridge at about seven-thirty in the morning.
At that point, an already bad morning for Bryan took a turn for the worse. Bryan
was stopped at an intersection when Officer MacPherson, who was stationed
there to enforce seatbelt regulations, stepped in front of his car and signaled to
Bryan that he was not to proceed. Bryan immediately realized that he had
mistakenly failed to buckle his seatbelt after his earlier encounter with the police.
Officer MacPherson approached the passenger window and asked Bryan
whether he knew why he had been stopped. Bryan, knowing full well why and
becoming increasingly angry at himself, simply stared straight ahead. Officer
MacPherson requested that Bryan turn down his radio and pull over to the curb.
Bryan complied with both requests, but as he pulled his car to the curb, angry
with himself over the prospects of another citation, he hit his steering wheel and
yelled expletives to himself. Having pulled his car over and placed it in park,
Bryan stepped out of his car.
There is no dispute that Bryan was agitated, standing outside his car, yelling
gibberish and hitting his thighs, clad only in his boxer shorts and tennis shoes. It
is also undisputed that Bryan did not verbally threaten Officer MacPherson and,
according to Officer MacPherson, was standing twenty to twenty-five feet away
and not attempting to flee. Officer MacPherson testified that he told Bryan to
remain in the car, while Bryan testified that he did not hear Officer MacPherson
tell him to do so. The one material dispute concerns whether Bryan made any
movement toward the officer. Officer MacPherson testified that Bryan took ‘one
step’ toward him, but Bryan says he did not take any step, and the physical
evidence indicates that Bryan was actually facing away from Officer
MacPherson. Without giving any warning, Officer MacPherson shot Bryan with
his taser gun. One of the taser probes embedded in the side of Bryan's upper left
arm. The electrical current immobilized him whereupon he fell face first into the
ground, fracturing four teeth and suffering facial contusions. Bryan's morning
ended with his arrest and yet another drive--this time by ambulance and to a
hospital for treatment.”
At the outset of the opinion the court noted: “We, along with our sister circuits,
have held that tasers and stun guns fall into the category of non-lethal
force…Non-lethal, however, is not synonymous with non-excessive; all force-lethal and non-lethal--must be justified by the need for the specific level of force
employed.” In comparing TASER to other non-lethal tools the court stated: “The
physiological effects, the high levels of pain, and fore-seeable risk of physical
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injury lead us to conclude that the X26 and similar devices are a greater intrusion
than other non-lethal methods of force we have confronted.” As such, the court,
at least for law enforcement agencies in the 9th Circuit’s jurisdiction, placed
TASER at a higher level of force than other non-lethal tools.
While recognizing the value of electronic control devices, the court placed the
tool at a higher level of force than most law enforcement agencies, and the
International Association of Chiefs of Police have placed them. The court
asserted: “We recognize the important role controlled electric devices like the
Taser X26 can play in law enforcement. The ability to defuse a dangerous
situation from a distance can obviate the need for more severe, or even deadly,
force and thus can help protect police officers, bystanders, and suspects alike.
We hold only that the X26 and similar devices constitute an intermediate,
significant level of force that must be justified by ‘a strong government interest
[that] compels the employment of such force.'"
In analyzing the use of force which occurred in this case, the court began by
applying the analysis required by the United States Supreme Court. The court in
applying this analysis wrote: “Under Graham v. Connor, we evaluate the
government's interest in the use of force by examining three core factors, ‘the
severity of the crime at issue, whether the suspect poses an immediate threat to
the safety of the officers or others, and whether he is actively resisting arrest or
attempting to evade arrest by flight’...The ‘most important’ factor under Graham is
whether the suspect posed an immediate threat to the safety of the officers or
others. A simple statement by an officer that he fears for his safety or the safety
of others is not enough; there must be objective factors to justify such a concern.
The district court correctly concluded that Bryan's volatile, erratic conduct could
lead an officer to be wary. While Bryan's behavior created something of an
unusual situation, this does not, by itself, justify the use of significant force. A
desire to resolve quickly a potentially dangerous situation is not the type of
governmental interest that, standing alone, justifies the use of force that may
cause serious injury. Rather, the objective facts must indicate that the suspect
poses an immediate threat to the officer or a member of the public.”
In concluding that Bryan did not pose an immediate threat the court asserted:
“We agree with the district court that Bryan did not pose an immediate threat to
Officer MacPherson or bystanders despite his unusual behavior. It is undisputed
that Bryan was unarmed, and, as Bryan was only dressed in tennis shoes and
boxer shorts, it should have been apparent that he was unarmed. Although
Bryan had shouted expletives to himself while pulling his car over and had taken
to shouting gibberish, and more expletives, outside his car, at no point did he
level a physical or verbal threat against Officer MacPherson. Bryan was standing,
without advancing, fifteen to twenty-five feet away from Officer MacPherson
between the door and body of the car. We reject Officer MacPherson's
contention that Bryan constituted a threat by taking a step in Officer
MacPherson's direction. First, when explicitly asked if he ‘[took] a step out of the
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car’ or a ‘step out away from the car,’ Bryan testified ‘no.’ There is, therefore, a
genuine issue of fact on this point, one that, on this procedural posture, we must
resolve in Bryan's favor and conclude that Bryan did not advance towards the
officer. Second, even if Bryan had taken a single step toward Officer
MacPherson, this would not have rendered him an immediate threat justifying an
intermediate level of force, as he still would have been roughly nineteen to
twenty-four feet away from Officer MacPherson, by the officer's own
estimate…Not only was Bryan standing, unarmed, at a distance of fifteen to
twenty-five feet, but the physical evidence demonstrates that Bryan was not even
facing Officer MacPherson when he was shot: One of the taser probes lodged in
the side of Bryan's arm, rather than in his chest, and the location of the blood on
the pavement indicates that he fell away from the officer, rather than towards
him. An unarmed, stationary individual, facing away from an officer at a distance
of fifteen to twenty-five feet is far from an ‘immediate threat’ to that officer. Nor
was Bryan's erratic, but nonviolent, behavior a potential threat to anyone else, as
there is no indication that there were pedestrians nearby or traffic on the street at
the time of the incident. Finally, while confronting Bryan, Officer MacPherson had
unholstered and charged his X26, placing him in a position to respond
immediately to any change in the circumstances. The circumstances here show
that Officer MacPherson was confronted by, at most, a disturbed and upset
young man, not an immediately threatening one.”
Officer MacPherson also argued that the TASER was justified due to Mr. Bryan’s
mental state. In rejecting this defense the court observed: “Although we have
refused to create two tracks of excessive force analysis, one for the mentally ill
and one for serious criminals, we have found that even ‘when an emotionally
disturbed individual is acting out and inviting officers to use deadly force to
subdue him, the governmental interest in using such force is diminished by the
fact that the officers are confronted . . . with a mentally ill individual.’ The same
reasoning applies to intermediate levels of force. A mentally ill individual is in
need of a doctor, not a jail cell, and in the usual case --where such an individual
is neither a threat to himself nor to anyone else--the government's interest in
deploying force to detain him is not as substantial as its interest in deploying that
force to apprehend a dangerous criminal. Moreover, the purpose of detaining a
mentally ill individual is not to punish him, but to help him. The government has
an important interest in providing assistance to a person in need of psychiatric
care; thus, the use of force that may be justified by that interest necessarily
differs both in degree and in kind from the use of force that would be justified
against a person who has committed a crime or who poses a threat to the
community. Thus, whether Officer MacPherson believed that Bryan had
committed a variety of nonviolent misdemeanors or that Bryan was mentally ill,
this Graham factor does not support the deployment of an intermediate level of
force.”
The court also considered Bryan’s resistance as required by the Graham 3-part
analysis. In doing so the court asserted: “Turning to Bryan's ‘resistance,’ we note
that Bryan in fact complied with every command issued by Officer MacPherson
except the one he asserts he did not hear--to remain in the car. Even if Bryan
Jack Ryan © 2016

74

Legal & Liability Risk Management Institute
failed to comply with the command to remain in his vehicle, such noncompliance
does not constitute ‘active resistance’ supporting a substantial use of force.
Following the Supreme Court's instruction in Graham, we have drawn a
distinction between passive and active resistance. By shouting gibberish and
hitting himself in the quadriceps, Bryan may not have been perfectly passive.
‘Resistance,’ however, should not be understood as a binary state, with
resistance being either completely passive or active. Rather, it runs the gamut
from the purely passive protestor who simply refuses to stand, to the individual
who is physically assaulting the officer. We must eschew ultimately unhelpful
blanket labels and evaluate the nature of any resistance in light of the actual
facts of the case…The only resistance Officer MacPherson testified to was a
failure to comply with his order that Bryan remain in his car. Shouting gibberish
and hitting one's quadriceps is certainly bizarre behavior, but such behavior is a
far cry from actively struggling with an officer attempting to restrain and arrest an
individual.”
The court also took issue with Officer MacPherson’s failure to warn Bryan that he
would be stunned with a TASER and that Officer MacPherson did not consider
lesser alternatives to the use of an intermediate weapon. It should be noted that
this “less intrusive means” language has never been an element of use of force
analysis by the United States Supreme Court and is contrary to all of the other
United States Circuits.85 There are cases within the United States Court of
Appeals for the 9th Circuit where this type of analysis has been rejected.86
In addressing these two issues the court wrote:
“Two additional considerations militate against finding Officer MacPherson's use
of force reasonable. First, it is undisputed that Officer MacPherson failed to warn
Bryan that he would be shot with the X26 if he did not comply with the order to
remain in his car… Here, it was feasible to give a warning that the use of force
was imminent if Bryan did not comply. While a warning to Bryan may or may not
have caused him to comply, there was "ample time to give that order or warning
and no reason whatsoever not to do so."
“Second, we have held that police are ‘required to consider’ '[w]hat other tactics if
any were available' to effect the arrest.’ Officer MacPherson argues that there
were no less intrusive alternatives available to apprehend Bryan. Objectively,
however, there were clear, reasonable, and less intrusive alternatives. Officer
MacPherson knew additional officers were en route to the scene. He was, or
See e.g., Williams v. Holt, 2006 U.S. Distt. LEXIS 55148 (E. Dist. Tennessee 2006) “Contrary to
Williams' exhaust-other-means argument, "[t]he Fourth Amendment does not require law enforcement
officers to exhaust every alternative before using justifiable deadly force." Forrett v. Richardson, 112 F.3d
416, 420 (9th Cir. 1997). See also Deering v. Reich, 183 F.3d 645, 652-53 (7th Cir. 1999)(same). As the
United States Court of Appeals for the Sixth Circuit ("Sixth Circuit") has said: "The fourth amendment
reasonableness standard does not turn on the availability of less intrusive alternatives." Collins v.
Nagle, 892 F.2d 489, 493 (6th Cir. 1989). Clearly, Williams's proposal deadly force is justified only after
all other options have proven futile has no basis in the law and is frivolous.” (emphasis added)
86
Id.
85
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should have been, aware that the arrival of those officers would change the
tactical calculus confronting him, likely opening up additional ways to resolve the
situation without the need for an intermediate level of force. Thus, while by no
means dispositive, that Officer MacPherson did not provide a warning before
deploying the X26 and apparently did not consider less intrusive means of
effecting Bryan's arrest factor significantly into our Graham analysis.”
In a consolidated case, the United States Court of Appeals for the Ninth Circuit
reheard two cases that were previously considered by panels of the Ninth
Circuit.87 Brooks v. Seattle and Mattos v. Agarano Circuit were heard en banc in
2011. The decision in the case, issued on October 17th, found that the actions of
the officers in both cases were unconstitutional, but then gave the officers
qualified immunity. The case, which applies to officers working in a Ninth Circuit
jurisdiction provides officer with a view of how use of a TASER specifically, or an
electronic control device generally will be reviewed in their jurisdiction.
Brooks involved the car stop of a woman who was 7 months pregnant. When
Brooks, the female, refused to sign the citation she was told she was under
arrest however she resisted the officers’ attempt to take her into custody. The
officers ended up using the TASER, in the drive-stun mode three times to
achieve custody.
At the outset, the court noted that it was not necessary to decide the significance
of the use of TASER in the drive-stun mode as compared to the probe mode
since the case could be decided without reaching this particular issue. In
considering the conduct of the officers in Brooks, the court wrote:
We begin by considering the nature and quality of the force used against Brooks:
a taser in drive-stun mode. We have previously described the force involved
when a taser is deployed in dart-mode. In Bryan, we explained that in dart-mode
the taser uses compressed nitrogen to propel a pair of "probes"--aluminum darts
tipped with stainless steel barbs connected to the [taser] by insulated wires-toward the target at a rate of over 160 feet per second. Upon striking a person,
the [taser] delivers a 1200 volt, low ampere electrical charge . . . The electrical
impulse instantly overrides the victim's central nervous system, paralyzing the
muscles throughout the body, rendering the target limp and helpless.
When a taser is used in drive-stun mode, the operator removes the dart cartridge
and pushes two electrode contacts located on the front of the taser directly
against the victim. In this mode, the taser delivers an electric shock to the victim,
but it does not cause an override of the victim's central nervous system as it does
in dart-mode. Each of the three times that Jones tased Brooks in drive-stun
mode, the shock was "extremely painful." In Bryan, we held that tasers used in
dart-mode "constitute an intermediate, significant level of force."
Here, the record is not sufficient for us to determine what level of force is used
when a taser is deployed in drive-stun mode. We follow the Supreme Court's
87
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guidance in Scott, however, and need not decide this issue in order to assess
the reasonableness of the tasing. ("Whether or not [a defendant's] actions
constituted application of 'deadly force,' all that matters is whether [the
defendant's] actions were reasonable."). Instead, we proceed to determine
whether Jones's use of the taser against Brooks in this case was reasonable,
keeping in mind the magnitude of the electric shock at issue and the extreme
pain that Brooks experienced. See Brown v. City of Golden Valley, 574 F.3d 491,
495 (8th Cir. 2009) (noting that a woman who was tased in drive-stun mode
experienced "extreme pain" and "felt a sharp pain where the Taser met her arm,
with the pain radiating from her upper arm and causing her muscles to clench").
In evaluating the reasonableness of Jones's action, we consider the
governmental interests at stake and begin with (1) how severe the crime at issue
was, (2) whether the suspect posed an immediate threat to the safety of the
officers or others, and (3) whether the suspect was actively resisting arrest or
attempting to evade arrest by flight. (cites omitted).
The court then examined the facts in accordance with the three-part test from
Graham.
According to the facts as alleged by Brooks, the officers pulled her over for
speeding and then detained and took her into custody because she refused to
sign a traffic citation. She refused to sign the citation after she gave Ornelas her
driver's license and he spent five minutes in his squad car with the license,
presumably checking the status of her license. We appreciate the danger
associated with speeding, and we do not minimize the particular importance of
observing school zone speed limits. We also recognize the importance of having
people sign their traffic citations when required to do so by state law. However,
we have no difficulty deciding that failing to sign a traffic citation and driving 32
miles per hour in a 20-mile-per-hour zone are not serious offenses. Indeed, our
case law demonstrates that far more serious offenses than Brooks's do not
constitute severe crimes in a Graham analysis.
We next consider whether Brooks "posed an immediate threat to the safety of the
officers or others." When the encounter began, Brooks was compliant: she pulled
over when signaled to do so, gave her driver's license to Ornelas when asked,
and waited in her car while Ornelas checked her information. When Ornelas
returned and informed Brooks that he was going to cite her for the speeding
violation, she became upset and proceeded to become increasingly agitated and
uncooperative as the incident evolved. At no time did Brooks verbally threaten
the officers. She gave no indication of being armed and, behind the wheel of her
car, she was not physically threatening. At most, the officers may have found her
uncooperative and her agitated behavior to be potentially threatening while
Brooks's keys remained in the ignition of her car. In theory, she could have
attempted to drive away rapidly and recklessly, threatening the safety of
bystanders or the officers. But at some point after Ornelas grabbed Brooks's arm
and before Jones applied the taser to her, Ornelas removed the keys from
Brooks's car ignition and the keys dropped to the car's floor. Thus, at the time
Jones applied the taser to Brooks, she no longer posed even a potential threat to
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the officers' or others' safety, much less an "immediate threat." We reiterate that
this is the "'most important single element'" of the governmental interests at
stake…
The third governmental interest factor in the Graham test is whether Brooks was
"actively resisting arrest or attempting to evade arrest by flight, and any other
exigent circumstances that existed at the time of the arrest." Brooks refused to
get out of her car when requested to do so and later stiffened her body and
clutched her steering wheel to frustrate the officers' efforts to remove her from
her car. In other words, she resisted arrest. We observe, however, that Brooks's
resistence did not involve any violent actions towards the officers. In addition,
Brooks did not attempt to flee, and there were no other exigent circumstances at
the time. The facts reflect that the officers proceeded deliberately and
thoughtfully, taking an aside in the midst of the incident to discuss where they
should tase Brooks after they found out she was pregnant. There is no allegation
that an exigent circumstance requiring the attention of one of the three officers
existed somewhere else, so that the encounter with Brooks had to be resolved as
quickly as possible. Still, Brooks engaged in some resistance to arrest.
Finally, we must examine the totality of the circumstances and consider
"'whatever specific factors may be appropriate in a particular case, whether or
not listed in Graham.'" We note that Brooks bears some responsibility for the
escalation of this incident, which influences the totality of these circumstances.
There are, however, two other specific factors in this case that we find
overwhelmingly salient. First, Brooks told Jones, before he tased her, that she
was pregnant and less than 60 days from her due date. And as explained above,
Jones and Ornelas paused after they learned she was pregnant and discussed
where they should tase Brooks in light of this information. The record
unambiguously reflects that the officers knew about and considered Brooks's
pregnancy before tasing her.
The second overwhelmingly salient factor here is that Jones tased Brooks three
times over the course of less than one minute. Twenty-seven seconds after
Jones cycled his taser as a warning, he applied the taser to Brooks. Thirty-six
seconds later, he tased Brooks for the second time. Six seconds after that, Jones
tased Brooks for the third time. Each time, Brooks cried out in pain. Three tasings
in such rapid succession provided no time for Brooks to recover from the extreme
pain she experienced, gather herself, and reconsider her refusal to comply.
In sum, Brooks's alleged offenses were minor. She did not pose an immediate
threat to the safety of the officers or others. She actively resisted arrest insofar as
she refused to get out of her car when instructed to do so and stiffened her body
and clutched her steering wheel to frustrate the officers' efforts to remove her
from her car. Brooks did not evade arrest by flight, and no other exigent
circumstances existed at the time. She was seven months pregnant, which the
officers knew, and they tased her three times within less than one minute,
inflicting extreme pain on Brooks.
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A reasonable fact-finder could conclude, taking the evidence in the light most
favorable to Brooks, that the officers' use of force was unreasonable and
therefore constitutionally excessive.
Having found that the use of the TASER in the drive-stun mode on Brooks to be
a violation of the Constitution, the court went on to hold that at the time the
TASER was deployed on Brooks, the law was not clearly established, thus, the
officers were entitled to qualified immunity.
Note: The court did not decide what level of force, on the significance scale, a
drive-stun would be in the Ninth Circuit.
The facts in the Mattos case were outlined by the court as follows:
On August 23, 2006, Jayzel Mattos and her husband Troy had a domestic
dispute. Around 11 p.m., Jayzel asked C.M., her 14-year-old daughter, to call the
police, which C.M. did. Several minutes later, Maui Police Officers Darren
Agarano, Halayudha MacKnight, and Stuart Kunioka arrived at the Mattoses'
residence. As the officers approached the residence, they saw Troy sitting on the
top of the stairs outside the front door with a couple of open beer bottles lying
nearby. Troy is six feet three inches tall, approximately 200 pounds, and he
smelled of alcohol when the officers arrived. Officer Ryan Aikala arrived by
himself soon after.
Kunioka approached Troy first and informed him about the 911 call. Troy told
Kunioka that he and Jayzel had an argument, but he stated that nothing physical
had occurred. As Kunioka continued to question Troy, Troy became agitated and
rude. Kunioka asked Troy if he could speak to Jayzel to ensure that she was
okay. When Troy went inside to get Jayzel, Agarano stepped inside the
residence behind him. Troy returned with Jayzel and became angry when he saw
Agarano inside his residence. Jayzel was initially behind Troy, but she ended up
in front of him on her way to the front door to speak with the officers. Troy yelled
at Agarano to get out of the residence because he had no right to be inside.
Agarano asked Jayzel if he could speak to her outside.
Jayzel agreed to go outside, but before she could comply with Agarano's request,
Aikala entered the residence and stood in the middle of the living room. When
Aikala announced that Troy was under arrest, Jayzel was already standing in
front of Troy. She did not immediately move out of the way. As Aikala moved in
to arrest Troy, he pushed up against Jayzel's chest, at which point she "extended
[her] arm to stop [her] breasts from being smashed against Aikala's body." Aikala
then asked Jayzel, "Are you touching an officer?" At the same time, Jayzel was
speaking to Agarano, asking why Troy was being arrested, attempting to defuse
the situation by saying that everyone should calm down and go outside, and
expressing concern that the commotion not disturb her sleeping children who
were in the residence.
Then, without warning, Aikala shot his taser at Jayzel in dart-mode. Jayzel "felt
an incredible burning and painful feeling locking all of [her] joints [and] muscles
and [she] f[e]ll hard on the floor." Agarano and MacKnight handcuffed Troy. Troy
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and Jayzel were taken into custody; Troy was charged with harassment, in
violation of Hawaii Revised Statutes § 711-1106, and resisting arrest, in violation
of Hawaii Revised Statutes § 710-1026, and Jayzel was charged with
harassment and obstructing government operations, in violation of Hawaii
Revised Statutes § 710-1010. All charges were ultimately dropped.
In analyzing the case in light of the Graham factors, the court reported:
Considering the first governmental interest factor, the severity of the crime at
issue, we are mindful that we must construe the facts in the light most favorable
to Jayzel at this stage. See KRL, 512 F.3d at 1188-89. When Jayzel appeared in
the hallway, Agarano asked to speak to Jayzel outside; she agreed, but before
she could comply, Aikala entered the residence. When Aikala announced that
Troy was under arrest, Jayzel was already standing in front of Troy. She did not
immediately move out of the way. As Aikala moved in to arrest Troy, he pushed
up against Jayzel's chest, at which point she "extended [her] arm to stop [her]
breasts from being smashed against Aikala's body." Aikala then asked Jayzel,
"Are you touching an officer?" At the same time, Jayzel was speaking to
Agarano, asking why Troy was being arrested, attempting to defuse the situation
by saying that everyone should calm down and go outside, and expressing
concern that the commotion might disturb her sleeping children who were in the
residence. Taking the evidence in the light most favorable to Jayzel, and
resolving all conflicts in her favor, the most that can be said about her actions is
that, while standing between Troy and Aikala, she attempted to prevent Aikala
from pressing up against her breasts. While this may have momentarily deterred
Aikala's immediate access to Troy, it did not rise to the level of obstruction. Thus,
under Graham, the severity of the crime, if any, was minimal.
The next, and most important, Graham factor is whether "the suspect posed an
immediate threat to the safety of the officers or others." Here, Jayzel was the
"suspect" against whom force was used, so we consider whether she posed an
immediate threat to the officers' safety. The officers came to the residence in
response to a 911 call made at Jayzel's request during a domestic dispute with
Troy. Once the officers arrived and saw Jayzel, there were no objective reasons
to believe that she was armed, she did not verbally threaten the officers, and her
only physical contact with Aikala resulted from her defensively raising her hands
to prevent him from pressing his body against hers after he came into contact
with her. Jayzel's main contribution to the scene consisted of repeatedly
entreating the officers and her husband to calm down and go outside so that her
sleeping children would not be awakened. Jayzel posed no threat to the officers.
The third enumerated governmental interest factor is whether Jayzel was actively
resisting arrest or attempting to evade arrest by flight. According to Jayzel's
rendition of the facts, the most that can be said is that she minimally resisted
Troy's arrest. She was standing between Aikala and Troy before Aikala moved in
to arrest Troy, and her physical contact with Aikala was defensive, intended to
protect her own body from contact with Aikala. That being said, when Aikala
stated that Troy was under arrest, Jayzel did not immediately move out of the
way to facilitate the arrest. For the purposes of this Graham factor, however, we
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draw a distinction between a failure to facilitate an arrest and active resistance to
arrest. Moreover, the crux of this Graham factor is compliance with the officers'
requests, or refusal to comply. Here, Jayzel was attempting to comply with
Agarano's request to speak with her outside when she got physically caught in
the middle between Aikala and Troy. Accordingly, this factor weighs in Jayzel's
favor.
Finally, it is important in this case that we consider the additional 'specific factors'
relevant to the totality of these circumstances. While Jayzel herself did not pose
any threat to the officers' safety, we must also consider the danger that the
overall situation posed to the officers' safety and what effect that has on the
reasonableness of the officers' actions. As we have recounted, the officers came
to the Mattoses' residence in response to a 911 domestic dispute call. When they
arrived they encountered Troy, who was sitting by himself outside the residence,
hostile, seemingly intoxicated, six feet three inches tall and approximately 200
pounds. We have observed that "[t]he volatility of situations involving domestic
violence" makes them particularly dangerous. "When officers respond to a
domestic abuse call, they understand that violence may be lurking and explode
with little warning. Indeed, more officers are killed or injured on domestic violence
calls than on any other type of call." We have also "recognized that the
exigencies of domestic abuse cases present dangers that, in an appropriate
case, may override considerations of privacy."
We take very seriously the danger that domestic disputes pose to law
enforcement officers, and we have no trouble concluding that a reasonable
officer arriving at the Mattoses' residence reasonably could be concerned about
his or her safety. In light of such concerns, we have recognized that "the
exigencies of domestic abuse cases present dangers that . . . may override
considerations of privacy" where the alleged Fourth Amendment violation was a
warrantless entry into a residence for the purpose of intervening in a domestic
dispute, protecting the potential victim, and gaining control over a volatile
situation that could endanger the officers. Here, though, the alleged Fourth
Amendment violation is the excessive use of force against the potential nonthreatening victim of the domestic dispute whom the officers ostensibly came to
protect. Our previous reasoning for providing some Fourth Amendment leeway to
officers who must enter a residence without a warrant in response to domestic
disputes does not logically extend to officers who use an intermediate level of
force on the non-threatening victim of a domestic dispute whom they have come
to protect--especially when the domestic dispute is seemingly over by the time
the officers begin their investigation.
In drawing this distinction, we are guided by the Supreme Court's reasoning in
Scott. There, the Court observed that in weighing the Graham governmental
interests in a situation where someone is likely to get hurt--either a fleeing
suspect or innocent bystanders--it is "appropriate in this process to take into
account . . . relative culpability." Given the procedural posture at this stage of the
proceedings, we cannot say that Jayzel was culpable in this situation. We
understand that Jayzel was unintentionally in the way when Aikala attempted to
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gain control over a potentially dangerous situation by arresting Troy, and we
appreciate that "police officers are often forced to make split-second judgments .
. . about the amount of force that is necessary in a particular situation." At the
same time, we are unable to identify any reasonableness in the conclusion-whether made in a split-second or after careful deliberation--that tasing the
innocent wife of a large, drunk, angry man when there is no threat that either
spouse has a weapon, is a prudent way to defuse a potentially, but not yet,
dangerous situation. We stress that this unreasonableness is compounded by
the officers' knowledge that there were children present in the home at the time.
Finally, the fact that Aikala gave no warning to Jayzel before tasing her pushes
this use of force far beyond the pale. We have previously concluded that an
officer's failure to warn, when it is plausible to do so, weighs in favor of finding a
constitutional violation.
To summarize, Aikala used the intermediate force of a taser in dart-mode on
Jayzel after he and the other officers arrived to ensure her safety. Her offense
was minimal at most. She posed no threat to the officers. She minimally resisted
Troy's arrest while attempting to protect her own body and to comply with
Agarano's request that she speak to him outside, and she begged everyone not
to wake her sleeping children. She bears minimal culpability for the escalation of
the situation. The officers were faced with a potentially dangerous domestic
dispute situation in which they reasonably felt that Troy could physically harm
them if he chose to, but there was no indication that Troy intended to harm the
officers or that he was armed. When Aikala encountered slight difficulty in
arresting Troy because Jayzel was between the two men, Aikala tased her
without warning. Considering the totality of these circumstances, we fail to see
any reasonableness in the use of a taser in dart-mode against Jayzel. When all
the material factual disputes are resolved in Jayzel's favor and the evidence is
viewed in the light most favorable to her, we conclude that she has alleged a
Fourth Amendment violation. That is, a reasonable fact finder could conclude that
the officers' use of force against Jayzel, as alleged, was constitutionally
excessive in violation of the Fourth Amendment.
After finding that the officers were not entitled to summary judgment based on
their use of the TASER in the probe mode, the court held that the law was not
clearly established at the time the officers used the force on Jayzel Mattos.
Thus, the officers were granted Qualified Immunity.
Two things become evident in this decision, first the United States Court of
Appeals for the 9th Circuit has placed TASER and other electronic control devices
as a heightened level of force. Second, as a heightened level of force,
deployment must be justified by an immediate threat posed by the subject. It is
also noted that the court found facts, which many officers would consider
threatening to not qualify as an imminent threat.
Bottom Line:
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1. Ninth Circuit Jurisdictions:
Nevada, Washington, Montana, Idaho, Oregon, California, and Arizona: Policies
and training must be reviewed to reflect the following:


TASER and other electronic control devices are intermediate weapons thus
policies which place TASER at a lower level must be changed.



Use (at least in the probe mode as here) requires a strong government interest
which this opinion indicates is “an immediate threat” by the subject to the officer
or others.



Warning is important and should be done unless exigent circumstances exist.

2. Other Jurisdictions: Consider this case as instructive, however it is limited to
those jurisdictions listed above at this point in time.

Second Circuit and TASER Deployment on Protestors
Protestors who had chained themselves to cement filled barrels to defeat the
officers’ ability to make an arrest were actively resisting and use of TASER®.88
Jonathan Crowell and Samantha Kilmurray were two of a group of protestors
who began gathering at 1:00 in the afternoon on private property to protest the
development of a truck stop in Brattleboro, Vermont. The gathering prompted
the response of the Brattleboro Police Department who determined that there
were no active plans to develop the property which was the location of the
protest and that the owner wanted the protestors removed. After informing the
protesters that they were trespassing and that there were no immediate plans to
develop the property, the officers gave the protesters one hour to leave.
On July 23rd at approximately 4:00 p.m. Lieutenant Kirkpatrick and Lieutenant
Evans responded back to the Putney Road location. The protestors, who had
disregarded the order to vacate given earlier in the day showed no inclination to
follow the police command to leave the property. At that time, the officers called
the property owners who agreed that no action would be taken on the 23 rd and
that the protestors were to be left on the property overnight. This was relayed to
the protestors.
When the officers returned to the property on the July 24 th only Jonathan Crowell
and Samantha Kilmurray remained. The officers gave verbal commands to the
pair ordering them again to vacate the property. Crowell and Kilmurray were told
that if they did not vacate the property they would be arrested. The pair still
refused to comply with the officers’ verbal commands. A further difficulty was
88
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the fact that Crowell and Kilmurray had chained themselves together using a
mechanism commonly used by protestors to make their arrest and removal
difficult if not impossible. The particular mechanism used by Crowell and
Kilmurray was a 55 gallon drum filled with dirt, rebar and cement, with holes
punched in each side for a PVC pipe in which a protestor could insert their arm
and attach the chain bracelet on their wrist to the rebar across the opening of the
internal end of the PVC pipe by use of a carabiner.
At that point the officers on scene took several steps in their effort to take Crowell
and Kilmurray into custody. Following the failure of their presence and verbal
commands, the officers attempted to move the barrel. Realizing the weight of the
barrel as well as the likelihood of injuring Crowell and Kilmurray, it was
determined that this option was not viable. The officers dug into the dirt in the
barrel and called the Department of Public Works to come to the scene to
attempt to dig out the barrel. This failed when it was determined that the dirt
went between rebar, cement, and PVC pipe. The officers attempted empty hand
control by attempting to pull Crowell and Kilmurray from the barrel. This also
failed when the pair began to shout in pain and the officers realized that they
achieved no movement by pulling them. While the officers were attempting to
free the protestors from the barrel so they could be arrested, one of the
protestors began yelling to someone across the street telling that person to notify
the rest of the protestors from the previous day so that they would return.
When none of the options attempted by the officers worked, it was decided that
the officers would utilize TASERS® in the drive stun mode. Prior to using the
TASERS® the officers explained to the protestors what they were going to do
and warned that the deployment would hurt. When the two protestors still
refused to release themselves from the barrel, two officers, one for each
protestor, deployed their TASERS® in the drive-stun mode. The deployments
were successful and the protestors released themselves and were arrested.
They filed a lawsuit alleging an excessive use of force in violation of their Fourth
Amendment rights. The United States District Court for the District of Vermont
dismissed the lawsuit finding that the use of the TASERS® by the officers was
reasonable. The dismissal prompted an appeal to the United States Court of
Appeals for the Second Circuit.
The United States Court of Appeals, in its review observed the following:
“In this case, Plaintiffs were arrested for relatively minor crimes of trespass and
resisting arrest and were not threatening the safety of any other person with their
behavior. However, they were actively resisting their arrest at the time they
were tased by the officers in this case, having chained themselves to a several
hundred pound barrel drum and having refused to free themselves, even though
they admitted they were able to release themselves from the barrel at any time
throughout the encounter. Plaintiff Kilmurray admits that prior to the officers' use
of their tasers, she had asked an acquaintance at the scene to call other
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members of their group to return to the property. Moreover, both Plaintiffs
admitted that the officers at the scene considered and attempted several
alternate means of removing them from the property before resorting to use of
their tasers, that the officers expressly warned them that they would be tased and
that it would be painful, and that the officers gave them another opportunity to
release themselves from the barrel after this warning. Finally, both Plaintiffs were
given opportunities again to release themselves from the barrel prior to the
subsequent uses of the tasers.”
The court went to hold:
“While we do not suggest that the use of a taser to effect an arrest is always, or
even often, objectively reasonable, under the circumstances here, even
construing the facts in the light most favorable to Plaintiffs, we conclude that it
was. Because they had chained themselves to the drum, Plaintiffs could not
have been arrested and removed from the scene by more conventional means,
and the apparently imminent arrival of some number of their compatriots
added a degree of urgency to the need to remove Plaintiffs quickly, before the
presence of other protestors made that more difficult to accomplish. The officers
attempted to use other means to effectuate the arrest, none of which proved
feasible, and used the taser only as a last resort, after warning Plaintiffs and
giving them a last opportunity to unchain themselves from the barrel and leave
the premises peacefully. Finally, Defendants set the taser on "drive stun"
mode, which typically causes temporary, if significant, pain and no
permanent injury. See Brooks v. City of Seattle, 599 F.3d 1018, 1027 (9th
Cir.2010) ("The use of the Taser in drive-stun mode is painful, certainly, but also
temporary and localized, without incapacitating muscle contractions or
significant lasting injury."), rehearing en banc granted, --- F.3d ----, 2010 WL
3896202 (9th Cir. Sept. 30, 2010). Given the totality of those circumstances,
it is difficult to see how a rational fact-finder could conclude that the
officers' actions were anything other than reasonable.”
The trial court’s dismissal of the lawsuit was upheld by the Court of Appeals
finding that the use of the TASER® in this instance was reasonable.
Key Points (Second Circuit):
The protestors’ act of chaining themselves to a several hundred pound
barrel and refusing to release themselves which was within their power
was found to be active resistance.
The drive-stun mode of the ®TASER was recognized by the court to be a
lesser (on the hurt scale) degree of force than deploying the TASER® in the
dart mode for neuromuscular disruption.
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Although officers are not required to consider lesser alternatives to a
particular use of force (except in the 9th Circuit), the fact that the officers
tried other alternatives to the TASER® prior to its use was helpful in
swaying the court. Obviously under the facts of this case, the officers had
time for such deliberation.

Secondary Impact:
Numerous news articles and lawsuits chronicle the issue of “secondary impact”
caused by TASER® deployments when the use is in the probe mode. In the
probe mode, darts are fired from the TASER® into the subject causing
neuromuscular disruption. This disruption of the muscles generally puts the
subject into an uncontrolled fall which leads to a secondary impact with the
ground, floor, or some other fixed object. It is more likely that a person will suffer
an injury as a result of this secondary impact than they will from the electronic
impulse itself.
There are numerous cases cited by the news media involving subjects being on
the receiving end of a TASER® deployment while positioned in an elevated
position. Some of the more memorable cases include the New York City case
where a subject was standing on a fire escape approximately ten feet off the
ground. The subject died as a result of the fall and the officer who ordered the
use of the TASER® committed suicide.89
There are also numerous cases where subjects fleeing on foot or on bicycles
suffer serious injuries as the result of secondary impact when subjected to a
TASER®
deployment in the probe mode.
Cockrell v. City of Cincinnati,90 provides an example of the use of a TASER® in
the probe mode while a subject is fleeing. The trial court reported the facts as
follows:
“On July 3, 2008, Plaintiff was visiting with his girlfriend, Miranda Jones, at 4010
President Drive, an apartment unit in the Fay Apartment complex in Cincinnati,
Ohio. Plaintiff left Ms. Jones' apartment and crossed President Drive to borrow a
pair of hair clippers from a friend who resided across the street. Ms. Jones was
standing at her doorway and witnessed the events that followed. As Plaintiff
approached his friend's door, a police cruiser arrived on the scene. Officer Hall
exited the vehicle and began running toward Plaintiff. Plaintiff then fled the
scene. Officer Hall chased Plaintiff on foot for some distance, then deployed his
taser in "probe" mode, causing Plaintiff to lose control of his body and crash into
the pavement face first, unable to break his fall in any way. Officer Hall allegedly
89
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suspected Plaintiff of jaywalking, then utilized his taser because of Plaintiff's
flight.
Miranda Jones states that officers routinely patrol the Fay Apartment complex,
that there is a police substation on the premises, and that many police cruisers
arrived on the scene within moments of the use of force by Officer Hall. Plaintiff
was not carrying a weapon, and Officer Hall had no reason to suspect that
Plaintiff was a threat to him or to anyone else. Plaintiff suffered serious
lacerations and abrasions to his face, chest, arms, and elsewhere across his
body.”
In analyzing the use of the TASER®, the court looked at the three-part Graham
91 Test. In assessing the first prong, “seriousness of the offense suspected” the
court asserted:
“First, Plaintiff claims that Officer Hall's use of his taser against someone fleeing
from a ‘nonviolent, minor pedestrian violation’ constitutes excessive force. Even
assuming Officer Hall did have reason to detain Plaintiff, the underlying offense
was jaywalking, one of the most minor offenses. Defendant argues that by
fleeing from a police officer conducting a lawful investigation, Plaintiff elevated
the situation from a nonviolent, minor pedestrian violation to a misdemeanor of
the second degree, and that his flight caused Officer Hall to believe that he was
guilty of something other than a pedestrian violation, which weighs in favor of the
taser deployment. Illinois v. Wardlow, 528 U.S. 119, 124 (2000) ("Headlong flight-wherever it occurs--is the consummate act of evasion: it is not necessarily
indicative of wrong doing, but it is certainly suggestive of such.").
In a recent Sixth Circuit case, the Court held that ‘absent some compelling
justification, such as the potential escape of a dangerous criminal or the threat of
immediate harm,’ the use of a taser against a non-resistant person may be
unreasonable. Kijowski v. City of Niles, 372 Fed. Appx. 595, 600 (6th Cir.2010).
In fact, the Ninth Circuit recently held that tasers constitute a ‘greater intrusion
than other forms of non-lethal force ... We hold only that the X26 [taser] and
similar devices constitute an intermediate, significant level of force that must be
justified by a strong government interest [that] compels the employment of such
force.’ Bryan v. MacPherson, 608 F.3d 614, 622 (9th Cir.2010).”
In examining the second part of the Graham test, the court stated: “Second,
Plaintiff alleges that he did not possess or display a weapon and did not pose a
physical threat toward Officer Hall or any other person. Plaintiff was unarmed,
shirtless, and running through a residential area. As Defendants concede, ‘this is
not a case in which there was an obvious threat of harm to Officer Hall or others.’
There is no evidence that Officer Hall thought Plaintiff was a dangerous criminal
or that he posed a threat of immediate harm. Accordingly, the second factor
weighs in Plaintiff's favor.”
91
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The court weighed the final factor in favor of the officer but when balanced
against the other two factors, found in favor of the plaintiff concluding:
“Defendants claim that the third Graham factor--actively resisting arrest or
evading arrest by flight--clearly supports Officer Hall's decision to deploy his
taser. Officer Hall maintains that he had three options. First, he could stop
Plaintiff from fleeing with a single taser deployment. Alternatively, he could stop
Plaintiff by tackling him. Finally, Officer Hall could choose not to pursue Plaintiff,
call for backup, and wait to see if Plaintiff was caught or if he would escape.
Because there is no question that Plaintiff did flee, this factor weighs in Officer
Hall's favor. However, support for this factor is insufficient to outweigh the other
two factors. The fact that Plaintiff fled from the minor crime may not well support
the use of a taser when reviewed under the totality of the circumstances.”
The plaintiff also challenged the policy and training of the Cincinnati Police
Department with respect to use of the TASER®. The court observed:
“While the specifics of the City's training program are not before this Court, it is
clear from the express language of the official policy that officers are permitted to
use tasers against individuals who are not suspected of a serious crime; who do
not pose a threat of harm to anyone else; and who are tased in circumstances
creating a heightened risk of serious injury or even death to the suspect. Police
departments and other law enforcement agencies across the country have
determined that the use of a taser against a non-violent suspect who is fleeing on
foot creates a risk of serious injury and recommend that such use be prohibited
or discouraged. Taser International, the manufacturer of the device in question,
has also warned that the use of the device against individuals who are running
can cause serious injury or death.” The court cited numerous instances of
secondary impact as well as recommendations related to this issue in a
footnote.92
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FN11. (Doc. 1 at 4, ¶ 15). The United States Department of Justice and the Police Executive Research
Forum also agree that the use of a taser against someone who is running presents a heightened risk of
serious injury or death. See U.S. Dept. of Justice, Civil Rights Division Memo, August 20, 2008; Police
Executive Research Forum, PERF CED Policy and Training Considerations, October 25, 2005. For
example, in 2008 a 25-year old man in Charlotte, North Carolina fell while running from police after a
Taser was deployed. The man spent 4 days in the hospital suffering from a serious head injury. Clay
Barbour, Police Use of Tasers on Rise, Charlotte Observer, Thursday, August 21 2008. In Harford County,
Maryland, the sheriff's department used a Taser on a prisoner who was being combative. The prisoner fell
to the ground, striking his head on the floor. The incident led to his death. See Harford County Sheriff's
Office News Release, June 13, 2009. Similarly, a suspect who fell from a fire escape only ten feet from the
ground was killed instantly when a Taser was used on him. Kareem Fahim & Christine Hauser, "Taser Use
in Man's Death Broke Rules, Police Say," New York Times, Sept. 25, 2008. Included among these are: the
Maryland Attorney General's Office, the Police Executive Research Forum, and the United States
Department of Justice. Report of the Maryland Attorney General's Task Force on Electronic Weapons,
December 2009, available at: http://w ww.oag.state.md.us/reports/ECWReport.pdf; Conducted Energy
Device Policy and Training Guidelines, PERF Center on Force & Accountability, October 25, 2005; US
Department of Justice Investigation Report, Orange County Sheriff's Office, August 20, 2008, available at:
http://w ww.justice.gov/crt/split/documents/orangecty_ta_ltr.pdf. Also critical of this use are Amnesty
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The court concluded:
“The City's training program, as reflected by the official policy, permits officers to
deploy the taser in these situations. Plaintiff maintains that the training is
inadequate because it does not require the officers to balance the government's
interest in seizing a fleeing person against the risk of serious injury as required
by the Fourth Amendment. Based on the literature, case law, and even an
explicit warning from the taser manufacturer, the high risk of serious injury or
death was established and the City knew or should have known of that risk.
However, the City continued to advise its officers that the use of the taser on a
nonviolent fleeing misdemeanant was permissible. Consequently, Plaintiff has
alleged sufficient facts to go forward on his claim that the City's policy, which
explicitly permits such deployment, is unconstitutional on its face.
Moreover, Plaintiff maintains that in accordance with the Cincinnati Police
Department's taser policy, Officer Hall used a taser against him--an individual
with characteristics that made him susceptible to injury. Plaintiff therefore has
alleged facts sufficient to go forward on his claim that he suffered from an
excessive use of force as a result of a custom of the improper use of tasers.”
Snauer v. City of Springfield,93 provides another example of how courts are
beginning to look at secondary impact cases. The facts in Snauer were reported
as follows:
“At approximately 1 AM on October 24, 2007, Springfield police officer Evan
Sether was on patrol, alone, in a marked patrol car westbound on Main Street at
the intersection of 42nd Street in Springfield when he observed a Honda Civic
being driven southbound on 42nd Street without its rear license plate light on.
Sether turned left, followed the Honda and activated his overhead lights to stop
the driver for the traffic violation of operating a vehicle without an illuminated
registration plate.
David Snauer, the driver of the Honda and the plaintiff in this action, did not pull
over when Sether activated his lights, but instead turned abruptly into the parking
lot of an apartment building and drove quickly to a corner of the lot, where he
slowed, jumped out of the vehicle, and began running between two apartment
buildings, leaving the driverless Honda to roll into an apartment building.
Commission, appointed by the Canadian Government. Less Than Lethal? The Use of Stun Weapons in U.S.
Law Enforcement, Amnesty International, December 16, 2008, available at: http://www.amnesty.org/en/li
brary/asset/AMR51/010/2008/en/530be6d6-437e-4c77
-851b-9e581197ccf6/amr510102008en.pdf;
Advisory Committee Recommendations for Training for Employment of an Electronic Control Device by
Law Enforcement Officers in Wisconsin, Wisconsin Department of Justice Law Enforcement Standards
Board, June 7, 2005, available at: https:// wilenet.org/html/taser/TSReport.pdf; Restoring Public
Confidence: Restricting the Use of Conducted Energy Weapons in British Columbia, Braidwood
Commission
Investigative
Report,
June
2009,
available
at:
http://
www.braidwoodinquiry.ca/report/P1Report.php.
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Sether emerged from his patrol car and gave chase on foot, identifying himself
as a police officer and ordering the driver to stop. Snauer refused and kept
running. Sether then drew his taser, again yelling for the driver to stop. Snauer
continued fleeing, and began climbing over a six or seven foot high wooden
fence. When Snauer had reached the top of the fence, Sether fired his taser.
When Snauer was hit by the probes, he became temporarily paralyzed, and
plunged head-first to the other side unable to break his fall. As a result, Snauer
sustained serious bodily injury, i.e. multiple spinal fractures.
In analyzing the case, the court began by defining deadly force. The definition,
as defined by all of the United States’ Circuits is “force which creates a
substantial likelihood of causing death or serious bodily harm.”94 The court then
turned to training written by the manufacturer, TASER International. The court
reported: ). “Here, Sether was trained in the use of a taser and knew well that a
tasered suspect becomes temporarily paralyzed. The type of taser used by
Sether deploys dart probes which cause neuromuscular incapacitation, which is
different from a stun gun mode which is designed to effect pain compliance.
(Taser Operating Manual, p. 24 of Defendant's Ex. 6 to doc # 16). The police are
expressly warned by the manufacturer that: ‘Taser-induced strong muscle
contractions usually render a suspect temporarily unable to control his or her
psychomotor movements. This may result in secondary injuries such as those
due to falls. This loss of control, or inability to catch oneself, can in some
circumstances increase the risk(s) of serious injury or death ... [P]ersons at
higher risk include: those located at elevated or unstable platforms (e.g., trees,
roofs, ladders, ledges, cranes, loading docks).’” The court noted that the height
of a loading dock is generally 4 feet as compared to the 6 or 7 foot fence that
Snauer was on when the TASER® was deployed.
The court discussed training with respect to TASER® and made the following
conclusions:
“It does not take a panel of judges to alert a reasonable police officer that
causing a paralyzed man to tumble head first onto the ground from a platform six
to seven feet above the ground ‘creates a substantial risk of causing death or
serious bodily injury.’ Smith, 394 F.3d at 706. I find it illuminating that in the
Springfield training material, the instructions specify that volunteers who subject
themselves to tasering are to be placed on mats and assisted by two spotters
who are instructed to grab hold to support the volunteer both before and during
exposure. (P. 48 of Defendant's Ex. 6 to doc # 16). One cannot imagine a
training exercise in which a volunteer stands atop a six foot high platform and is
tasered without the help of spotters. A law enforcement agency would never
subject an officer or other volunteer to such a training exercise--notwithstanding
the lack of any case law on the subject-- because they already know such would
inevitably result in serious bodily injury and even death. In short, the police do not
94
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need judges to explain the obvious to them before they can be held accountable
for an unreasonable or excessive use of force. As explained by plaintiff's expert,
Josh Foster, a former Texas police officer and trainer on the use of Tasers:
‘Anyone trained to operate and carry a TASER in the field should, by TASER
International standards, clearly understand that the application of the TASER to a
suspect who is high off the ground would be considered a deadly force
application in that the potential result of the particular use of force could cause
serious bodily injury or even death.’”
The court denied the officer’s motion for summary judgment and qualified
immunity.

Drive-Stun-Lower on the Hurt Scale
When a TASER® is used in the drive-stun mode, it causes pain but does not
cause the uncontrolled fall which occurs in the probe mode. Some recent cases,
suggest that while the drive-stun mode is painful, it is a lesser (on the hurt scale)
than the probe mode, and thus may be found to be a reasonable use of force in
more circumstances than the probe mode.
The following language from the previously cited and detailed Crowell v.
Kirkpatrick,95 provides an example:
“Finally, Defendants set the taser on "drive stun" mode, which typically
causes temporary, if significant, pain and no permanent injury. See Brooks
v. City of Seattle, 599 F.3d 1018, 1027 (9th Cir.2010) ("The use of the Taser in
drive-stun mode is painful, certainly, but also temporary and localized, without
incapacitating muscle contractions or significant lasting injury."), rehearing en
banc granted, --- F.3d ----, 2010 WL 3896202 (9th Cir. Sept. 30, 2010). Given
the totality of those circumstances, it is difficult to see how a rational factfinder could conclude that the officers' actions were anything other than
reasonable.”
Brooks v. Seattle96 began with a traffic stop for motor vehicle violations. When
the operator, Malaika Brooks refused to sign the violation numerous times, the
officer, as well as a supervisor determined that she would be subjected to a
custodial arrest. Brooks refused to get out of her vehicle, resisting the officers’
attempts to remove her by hanging on to the steering wheel.
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Crowell v. Kirkpatrick, slip opinion No. 09-4100-cv., (2nd Cir. November 15, 2010).
Brooks v. City of Seattle, 599 F.3d 1018, rehearing en banc granted 2010 WL 3896202 (9th Cir.
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The court reported the encounter as follows: “Brooks refused to leave her car,
remaining in it with the ignition running and her door shut. Officer Jones then
showed Brooks his Taser, explaining that it would hurt "extremely bad" if applied.
Brooks told them she was pregnant and that she needed to use the restroom.
The officers discussed where to tase her, deciding on her thigh. Officer Jones
demonstrated the Taser for her. Brooks still remained in the car, so Officer
Ornelas opened the door and reached over to take the key out of the ignition,
dropping the keys on the floorboard…
Officer Ornelas then employed a pain compliance technique, bringing Brooks's
left arm up behind her back, whereon Brooks stiffened her body and clutched the
steering wheel in order to frustrate her removal from the car. Officer Jones
discharged the Taser against Brooks's thigh, through her sweat pants, which
caused Brooks ‘tremendous pain."’She began to yell and honk the car's horn…
Within the next minute, Officer Jones tased her two more times, against her
shoulder and neck, the latter being the only area of exposed skin. Brooks was
unable to get out of the car herself during this time because her arm was still
behind her back. The third tasing moved Brooks to the right, at which point
Officers Ornelas and Jones were able to extract her from the car through a
combination of pushing and pulling. She was immediately seen by medical
professionals, and two months later delivered a healthy baby.”
In reviewing the use of force the court asserted:
“The Taser's use in ‘touch’ or ‘drive-stun’ mode--as the Officers used it here-involves touching the Taser to the body and causes temporary, localized pain
only. According to the SPD's Use of Force Training Guideline, this usage was
considered a Level 1 tactic, akin to ‘pain compliance applied through the use of
distraction, counter-joint holds, hair control holds, [and pepper spray]’ and used
to control passively or actively resisting suspects. By contrast, applying a Taser
in dart mode (wherein darts are shot at the suspect from some distance)
achieves greater distance between the contact nodes which can cause neuromuscular incapacitation. In dart mode, the Taser's use is a Level 2 tactic to be
employed only against aggressive resistance. The district court did not
differentiate between the possible modes of use, noting only that the Taser was
discharged on Brooks's thigh, shoulder, and neck, causing ‘a level of force
(whether once or three times) that hurt 'extremely bad,’ and constituted a
‘quantum leap’ from the previous force employed. These comments suggest the
district court thought the force used was severe. We find this to be an
overestimation that led the court to err in finding excessive force.”
The court then distinguished the use of the TASER® in the drive-stun mode from
the probe mode, concluding:
“The force at issue here is markedly different than the force in Bryan, and, unlike
in Mattos, we have the benefit of a fully-developed record on the use of a Taser
in drive-stun mode. The use of the Taser in drive-stun mode is painful, certainly,
but also temporary and localized, without incapacitating muscle contractions or
significant lasting injury. Brooks said she sustained burn marks and now has
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scars on her upper arm and thigh, which is certainly not insignificant, but these
injuries are far less serious than those inflicted on Bryan by the X26 Taser-excruciating pain throughout his entire body, temporary paralysis, facial
abrasions, shattered teeth, and a sharp barb lodged into his flesh. Thus, the use
of the Taser in drive-stun mode--as opposed to dart mode--seems unlike the
force used in Bryan or uses of force which this court has previously considered
severe.”
Following this analysis the court applied the Graham three-part test and
concluded: “In conclusion, then, this case presents a less-than-intermediate use
of force, prefaced by warnings and other attempts to obtain compliance, against
a suspect accused of a minor crime, but actively resisting arrest, out of police
control, and posing some slight threat to officers. In this situation, we find,
assuming all the facts in Brooks's favor, that the Officers' behavior did not
amount to a constitutional violation.”

Use of TASER/FORCE on Persons of Diminished Capacity
In Estate of Armstrong v. Village of Pinehurst et al.97 the United States Court of
Appeals for the 4th Circuit examined the use of a TASER, in the drive stun mode,
on a mentally impaired subject and determined that the officers used
unconstitutional excessive force, however because the law was not clearly
established at the time the force was used, the officers were granted qualified
immunity and the case against the individual officers was dismissed.
The court described the facts as follows:
Ronald Armstrong suffered from bipolar disorder and paranoid
schizophrenia. On April 23, 2011, he had been off his prescribed
medication for five days and was poking holes through the skin on his
leg "to let the air out." His sister, Jinia Armstrong Lopez ("Lopez"),
worried by his behavior, convinced Armstrong to accompany her to
Moore Regional Hospital ("Hospital") in Pinehurst, North Carolina. He
willingly went to the Hospital and checked in, but "[d]uring the course
of the evaluation he apparently became frightened and eloped from
the [emergency department]." Based on that flight and Lopez's report
about his odd behavior over the previous week, the examining doctor
judged Armstrong a danger to himself and issued involuntary
commitment papers to compel his return. Armstrong's doctor could
have, but did not, designate him a danger to others, checking only the
box that reads "[m]entally ill and dangerous to self" on the
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commitment form.
The Pinehurst police were called as soon as Armstrong left the
Hospital, and three members of the department -- all [defendants] in
this case -- responded in short order. Officer Gatling appeared on the
scene first, followed a minute or two later by Sergeant Sheppard.
Lieutenant McDonald arrived about ten minutes after Sheppard.
Armstrong had not traveled far when Gatling arrived. He was located
near an intersection near the Hospital's main entrance.
When the police arrived, Armstrong's commitment order had not yet
been finalized. Therefore, Gatling and Sheppard engaged Armstrong
in conversation. By all accounts, the parties were calm and
cooperative at this point in time.
Armstrong was acting strangely, however. When Officer Gatling first
initiated conversation, Armstrong was wandering across an active
roadway that intersects with the Hospital's driveway. Gatling
successfully convinced him to withdraw to the relative safety of the
roadside, but Armstrong then proceeded to eat grass and dandelions,
chew on a gauze-like substance, and put cigarettes out on his tongue
while the police officers waited for the commitment order.
As soon as they learned that the commitment papers were complete,
the three police officers surrounded and advanced toward Armstrong - who reacted by sitting down and wrapping himself around a four-byfour post that was supporting a nearby stop sign. The officers tried to
pry Armstrong's arms and legs off of the post, but he was wrapped too
tightly and would not budge.
Immediately following finalization of the involuntary commitment order,
in other words, Armstrong was seated on the ground, anchored to the
base of a stop sign post, in defiance of the order. The three police
officers at the scene were surrounding him, struggling to remove him
from the post. Lopez was in the immediate vicinity as well, along with
Jack Blankenship and Johnny Verbal, two Hospital security officers.
So Armstrong was encircled by six people -- three Pinehurst police
officers tasked with returning him to the Hospital, two Hospital security
guards tasked with returning him to the Hospital, and his sister, who
was pleading with him to return to the Hospital.
Appellees did not prolong this stalemate. Nor did they attempt to
engage in further conversation with Armstrong. Instead, just thirty
seconds or so after the officers told Armstrong his commitment order
was final, Lieutenant McDonald instructed Officer Gatling to prepare to
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tase Armstrong. Officer Gatling drew his taser, set it to "drive stun
mode," and announced that, if Armstrong did not let go of the post, he
would be tased. That warning had no effect, so Gatling deployed the
taser -- five separate times over a period of approximately two
minutes. Rather than have its desired effect, the tasing actually
increased Armstrong's resistance.
But shortly after the tasing ceased, Blankenship and Verbal jumped in
to assist the three police officers trying to pull Armstrong off of his
post. That group of five successfully removed Armstrong and laid him
facedown on the ground.
During the struggle, Armstrong complained that he was being choked.
While no witness saw the police apply any chokeholds, Lopez did see
officers "pull[] his collar like they were choking him" during the
struggle.
With Armstrong separated from the post, Appellees restrained him.
Lieutenant McDonald and Sergeant Sheppard pinned Armstrong down
by placing a knee on his back and standing on his back, respectively,
while handcuffs were applied. But even after being cuffed, Armstrong
continued to kick at Sergeant Sheppard, so the police shackled his
legs too.
The officers then stood up to collect themselves. They left Armstrong
facedown in the grass with his hands cuffed behind his back and his
legs shackled. At this point, he was no longer moving -- at all. Lopez
was the first to notice that her brother was unresponsive, so she
asked the officers to check on him. Appellees did so immediately, but
Armstrong's condition had already become dire. When the officers
flipped him over, his skin had turned a bluish color and he did not
appear to be breathing.
Sergeant Sheppard and Lieutenant McDonald administered CPR, and
Lieutenant McDonald radioed dispatch to send Emergency Medical
Services ("EMS"). EMS responders transported Armstrong to the
Hospital's emergency department where resuscitation attempts
continued but were unsuccessful. He was pronounced dead shortly
after admission. According to the Pinehurst Police Department's
summary of communications during the incident, just six and one-half
minutes elapsed between dispatch advising Appellees that
Armstrong's commitment papers were final and Appellees radioing for
EMS.
In reviewing the case, the United States Court of Appeals for the 4 th Circuit did
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not simply examine whether the law was clearly established at the time the force
was used on Mr. Armstrong, but instead reviewed the facts to determine first,
whether the force used was unconstitutional. It is noted that in doing so, the
court considers the facts in the light most favorable to the Armstrong family
because they are alleging that the officer’s conduct violated a constitutional right.
The 4th Circuit began its analysis by noting that all uses of force are judged by
the three-part test from Graham v. Connor.98 Specifically the court noted that in
deciding whether an officer’s force was objective reasonable, the court looks at
how serious was the offense; the extent to which the subject poses an immediate
threat to the officers or others; and whether the subject is actively resisting arrest
or attempting to evade arrest. Citing a prior 4 th Circuit case, the court wrote: “To
properly consider the reasonableness of the force employed we must view it in
full context with an eye toward the proportionality of the force in light of the
circumstances.”
In looking at the first factor, serious of the offense, the court wrote that this factor
went in favor of Armstrong because the officers were not arresting him for a
crime but were instead trying to take custody of him for a mental health
commitment. The court noted that even if the officers had articulated probable
cause to arrest Armstrong for resisting their attempt to take him into custody, the
offense would be minor, thus the “serious of offense” factor would still go in favor
of Armstrong.
The court also took notice of the fact that the officers had notice of two factors
prior to contact with Armstrong. The court noted that first factor was that since
Armstrong was the subject of an involuntary commitment order, the officers knew
he was mentally ill. Thus, the court said that among the facts and circumstances
that the officers had to consider in deciding when and how to use force was
Armstrong’s mental illness. Citing to the United States Court of Appeals for the
9th Circuit the court wrote:
“The diminished capacity of an unarmed detainee must be taken into
account when assessing the amount of force to be exerted. The
problems posed by, and thus the tactics to be employed against, an
unarmed, emotionally distraught individual who is creating a
disturbance or resisting arrest are ordinarily different from those
involved in law enforcement efforts to subdue an armed and
dangerous individual who has recently committed a crime.” (citing
Bryan v. MacPherson, 630 F. 3d 805, 829 (9th Cir. 2010) (alteration
omitted) (quoting Deorle v. Rutherford, 272 F.3d 1272, 1282-83 (9th
Cir. 2001).
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The court wrote: “Accordingly, ‘the use of officers and others trained in the art of
counseling is ordinarily advisable, where feasible, and may provde the best
means of ending a crisis.’” (cting Deorle). The court did recognize that mental
illness covers a wide spectrum of issues and noted that the ideal may not always
work. The court directed that even when the ideal is not feasible “officers who
encounter an unarmed and minimally threatening individual who is exhibiting
conspicuous signs that he is mentally unstable must de-escalate the situation
and adjust the application of force downward.” (citing Martin v. City of Broadview
Heights, 712 F.3d 951, 962 (6th Cir. 2013).
The second factor the officers had notice of was that the doctor had indicated
that Armstrong was a danger to himself.
With respect to this factor the court
said that where the purpose of the seizure is to protect the person from himself or
herself, there is little government interest in using force to accomplish the
seizure. The court said that using force to protect the person against self-harm
was contrary to the very purpose of the seizure, which was to protect the person
from harm.
On the first Graham factor the court held: “The first Graham factor thus weighs
against the imposition of force. The government’s interest in seizing Armstrong
was to prevent a mentally ill man from harming himself. The justification for the
seizure, therefore, does not vindicate any degree of force that risks substantial
harm to the subject.”
The court then to the second and third Graham factor, particularly whether
Armstrong posed an immediate threat to the officers or anyone else or whether
he resisted the seizure. The court found that since Armstrong was wandering in
the area of an active roadway and may have tried to flee into the street to avoid
being returned to the hospital, some degree of force would be justified to secure
him. The court wrote that the amount of force justified would be the amount of
force necessary to prevent Armstrong’s flight.
The court noted several factors affecting the use of force decision. First, the court
noted that Armstrong, who was 5’11” and 262 lbs., was seated and clinging to a
pole refusing to move when the officers decided to use the TASER in the drivestun mode. The court pointed out that an officer cannot use much force to
prevent a subject from fleeing, if the subject, at the moment the force is used, is
refusing to move.
The court did note that Armstrong was resisting by refusing to let go of the pole
he clung to for the 30 seconds that officers tried to remove him. The court
asserted: “Non-compliance with lawful orders justifies some use of force, but the
level of justified force varies based on the risks posed by the resistance.” (citing
Bryan). The court then described “Armstrong was stationary, non-violent, and
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surrounded by people willing to help return him to the Hospital.” The court
concluded that Armstrong’s non-compliance posed little danger or urgency since
he merely clung to the pole in a seated position and refused to let go.
The court then moved to look at the force from a proportionality analysis and
concluded that the degree of force used, the drive stun TASER deployment was
disproportionate to the need for force when dealing with a stationary, mentally
impaired subject, who was hanging on to a pole while six people, including
officers and hospital personnel stood by to take him into custody. As such the
court found that the force was objectively unreasonable. The court wrote:
“Immediately tasing a non-criminal, mentally ill individual, who seconds before
had been conversational, was not a proportional response.”
The court then turned to TASER as a use of force. Without distinguishing the
difference between the drive-stun and a probe deployment and citing cases
involving both types of use, the court asserted that “Deploying a TASER is a
serious use of force.”
The court in analyzing utilized suggested practices and materials from TASER
International in determining whether TASER use under circumstances faced by
these officers was reasonable:
These observations about the severe pain inflicted by tasers apply
when police officers utilize best practices. The taser use at issue in
this case, however, contravenes current industry and manufacturer
recommendations. Since at least 2011, the Police Executive Research
Forum ("PERF") and the Department of Justice's Office [*21] of
Community Oriented Policing Services ("COPS") have cautioned that
using drive stun mode "to achieve pain compliance may have limited
effectiveness and, when used repeatedly, may even exacerbate the
situation." PERF & COPS, 2011 Electronic Control Weapon
Guidelines, at 14 (March 2011) (emphasis omitted). The
organizations, therefore, recommend that police departments
"carefully consider policy and training regarding when and how
personnel use the drive stun mode[] and . . . discourage its use as a
pain compliance tactic." Id. In 2013, moreover, Taser International, the
manufacturer of the taser Appellees used in this case, warned, "Drivestun use may not be effective on emotionally disturbed persons or
others who may not respond to pain due to a mind-body disconnect."
Cheryl W. Thompson & Mark Berman, Stun guns: 'There was just too
much use,' Wash. Post, Nov. 27, 2015, at A1. Taser users, the
warning goes on, should "[a]void using repeated drive-stuns on such
individuals if compliance is not achieved." Id. Even the company that
manufactures tasers, in other words, now warns against the precise
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type of taser use inflicted on Armstrong.
The court wrote: “Our precedent, consequently, make clear that tasers are
proportional force only when deployed in response to a situation in which a
reasonable officer would perceive some immediate danger that could be
mitigated by using the taser.” The court noted that in cases where an officer uses
more than one deployment, each deployment will be viewed separately and its
validity will be determined by what is occurring at the moment of each
deployment.
The court reached a conclusion that “taser use is unreasonable force in response
to resistance that does not raise the risk of immediate danger. In doing so the
court wrote: Our precedent leads to the conclusion that a police officer may only
use serious injurious force, like a taser, when an objectively reasonable officer
would conclude that the circumstances present a risk of immediate danger that
could be mitigated by the use of force. At bottom, ‘physical resistance’ is not [the
same thing as the] ‘risk of immediate danger.’”
The court found that because Armstrong did not present a threat to the officers
as he sat clinging to the pole, the use of force was excessive and thus the
officers were denied summary judgment. The court then concluded that because
the law was not clearly established at the time that Anderson was subjected to
the TASER deployment, the officers were not on notice that their actions were
improper, thus they were granted qualified immunity and dismissed from the
lawsuit.
Although the officers were dismissed from this lawsuit, the United States Court of
Appeals set significant restrictions on the use of the TASER prospectively.
Agencies within the 4th Circuit’s jurisdiction are now on notice of the restrictions
on TASER as well as the court’s analysis on use of force with respect to persons
of diminished capacity, particularly those that are not subjected to arrest, but
rather are to involuntary committed. Agencies within the 4 th Circuit’s jurisdiction
must review policy and training related to TASER, Use of Force, and Persons of
Diminished capacity to ensure compliance with this decision.
Factors for all officers and agencies to Consider:
1. Not an arrest-mental health commitment-“When the subject of a seizure
has not committed any crime, this [seriousness of offense] factor weighs
heavily in the subject’s favor.”
2. Among the facts and circumstances an officer has to consider in deciding
when and how to use force is the fact, when known, that the subject if
mentally ill, particularly if the subject is unarmed.
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3. “Officers who encounter an unarmed and minimally threatening individual
who is exhibiting conspicuous signs that he is mentally unstable must deescalate the situation and adjust the application of force downward.”
4. When the purpose of taking custody is to protect a person from harming
him or herself, any force that causes harm is contrary to the mission of
protecting the person.
5. An officer who is trying to prevent a subject from fleeing cannot use much
force if the subject is refusing to move.
6. “Non-compliance with lawful orders justifies some use of force, but the
level of justified force varies based on the risks posed by the resistance.”
7. Proportionality analysis-How much force was used in relation to what the
subject was doing.
8. “Deploying a TASER is a serious use of force.”
9. “Tasers are proportional force only when deployed in response to a
situation in which a reasonable officer would perceive some immediate
danger that could be mitigated by using the Taser.”
10. The court noted that in cases where an officer uses more than one
TASER deployment, each deployment will be viewed separately and its
validity will be determined by what is occurring at the moment of each
deployment.
11. Use of TASER is unreasonable in response to resistance that does not
raise a risk of immediate danger.
12. “Physical resistance’ is not [the same thing as the] ‘risk of immediate
danger.’”
13. “Our precedent leads to the conclusion that a police officer may only
use serious injurious force, like a taser, when an objectively
reasonable officer would conclude that the circumstances present a
risk of immediate danger that could be mitigated by the use of force.”
14. The court noted that while the subject clung to pole and refused to
move, officers were not faced with any exigency or “immediate
danger so severe that the officer” had to cause harm to the individual
he or she was trying to protect from harm.
The United States Court of Appeals reviewed a lawsuit against Albuquerque
officers who used a TASER, largely in the pure “drive-stun” mode in their attempt
to subdue a subject on a well-being check. The court found against the officers
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and noted in their decision the distinction between use of force during a wellbeing check versus use of force during an arrest.99
The court outlined the facts as follows:
On March 21, 2011, Merlinda Perea called 911 and told the operator
that her son, Perea,1 was on “very bad drugs” and that she was afraid
of what he might do. Around the same time, a neighbor also called
911, reporting that Perea was pacing in his yard, clutching a Bible,
and asking forgiveness of a higher power. [Officers] Baca and
Jaramillo were sent to perform a welfare check. The officers were
informed that they were responding to a verbal fight and that no
weapons were involved. They were also informed that Perea suffered
from mental illness and may have been on drugs.
Upon arrival at the home, the officers were told that Perea recently left
on his bicycle, that he was “acting up,” and that Merlinda Perea was
afraid for Perea’s welfare. In separate patrol cars, Baca and Jaramillo
began to search for Perea in case he was a danger to himself. The
officers located Perea pedaling his bicycle. Perea saw the patrol car
and began to pedal faster, at which point Jaramillo turned on his
emergency lights. According to Baca, Perea did not stop, and instead
pedaled through a stop sign without slowing down.
The officers used their patrol cars to force Perea to pedal into a
parking lot. Jaramillo left his vehicle to pursue Perea on foot. After a
brief chase, Jaramillo pushed Perea off his bicycle. The officers did
not tell Perea why they were following him or why he was being
seized, and they never asked Perea to halt or stop. After pushing
Perea off his bicycle, Jaramillo reached for Perea’s hands in an
attempt to detain him. Perea struggled and thrashed while holding a
crucifix.
After Perea began to struggle, Baca told Jaramillo to use his taser
against Perea. Jaramillo complied and first shot Perea in the chest
with his taser on “probe” mode. Probe mode is used to subdue an
intended target through electric shocks designed to cause immobility.
When the initial shot proved ineffective, Jaramillo put the taser in
“stun” or “contact” mode, which is used to gain the target’s compliance
through the administration of pain. Jaramillo tasered Perea nine
additional times, for a total of ten taserings in less than two minutes.
At some point before the taserings stopped, Baca and Jaramillo were
able to get Perea on the ground on his stomach, with both officers on
top of him, effectively subduing him. After the taserings had
concluded, Baca called an ambulance and a field supervisor to the
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scene as required by the Albuquerque Police Department taser policy.
While waiting for the ambulance, the officers noticed that Perea had
stopped breathing and was turning gray. The officers successfully
performed CPR, and Perea began to breathe normally. However,
when Perea heard the sirens from the approaching ambulance, he
began to struggle and started to scream and ask God for forgiveness.
Upon arrival, the paramedics attempted to treat and calm Perea, but
he stopped breathing again and his pulse stopped. Perea was
transported to the hospital and pronounced dead a short time later.
In its review of the case, the United States Court of Appeals first noted that
the repeated TASER deployments against Perea after he was subdued was
a violation of the 4th Amendment as excessive force. The court indicated
that a repeated TASER deployment against a subdued misdemeanant was
a disproportional use of force.
As many other courts have done recently, the court noted that there is a
distinction between use of force during an arrest is different then where, as
here, officers are performing a welfare check.
In applying the 3 factor Graham test, the court noted that pedaling through
a stop sign, Perea’s only offense at the outset was minor. Secondly, the
officers did not indicate that Perea posed a a threat to anyone but himself
prior to the interaction. The court indicated that the third factor was an
issue because of Perea’s resistance to the officers however the court noted
that the officers’ response to that resistance had to be “reasonable and
proportionate given Perea’s resistance.”
The court held that “Perea’s resistance (thrashing and swinging a crucifix)
did not justify the officers’ severe response.” While the court acknowledged
that some force was justified during Perea’s initial resistance, a jury could
find that the continued use of the TASER once Perea was subdued was
unreasonable.
The court noted:
[T]he situation was not static over the course of the ten taserings.
When Officer Jaramillo first engaged the Taser, he shot Mr. Perea in
the chest. At the time, Mr. Perea was trying to ward off the officers
with his crucifix. . . . At some point, however, Mr. Perea fell and the
officers pushed him to the ground with his arms under his body. One
officer was on ‘the upper part of his body’ while the second officer was
on his legs. Officer Jaramillo continued to taser Mr. Perea in the back
again and again until he pulled his arms out and handcuffed both
hands.
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The court held that even if force was justified during the initial deployments,
the force was not justified once Perea was subdued.
Having found a violation of the 4th Amendment, the court went on to find
that the law was clearly established at the time and thus the officers were
also denied Qualified Immunity.

Pepper-Spray
Over the last decade police agencies have turned to the use of pepper-spray as
an alternative on their use of force options list. While pepper-spray seems to
have significantly reduced injuries to suspects caused by impact weapons,
pepper-spray has not been litigation-free.
A high-profile case from the 9th Circuit Court of Appeals established that the use
of pepper-spray against passively resistant protestors violates constitutional
protections.100 Headwaters involved a group of protestors who were involved in a
demonstration at the Pacific Lumber Company. The protestors had locked
themselves together with “black bears.” When sheriff’s deputies arrived at the
demonstration, the supervisor decided to use pepper-spray on the protestors.
The protestors were warned. When they failed to release themselves, officers
applied pepper-spray at close range and even used Q-tips to apply pepper-spray
to some protestors’ eyes. The court noted that officers made no attempt to
negotiate with the protestors; did not flush out their eyes though the protestors
were screaming in pain; and with respect to at least some of the protestors, the
pepper-spray did not cause the protestors to release the lock. The court also
noted that when the pepper-spray did not work, officers were able to remove the
protestors in pairs on a stretcher in under 2 minutes and cut the locks off using
the Makita grinders in less than 10 minutes.
The use of pepper-spray on these protestors was not a split-second decision. In
fact, Humboldt County had been dealing with environmental protestors for some
time. The county had a special response team to deal with these types of
protestors. The response team was trained in the use of Makita® grinders that
could be used to cut locking mechanisms such as the “black bear” from the
protestors. Prior to the events in question Sheriff Lewis and Chief Deputy Philp
“consulted a certified trainer in the use of pepper spray, the county’s risk
manager, and its district attorney. And they read much of the available literature
on the subject.” Lewis and Philp concluded that the use of a lock-down device by
an otherwise non-violent protestor who posed no danger to the public, the officer
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or him/herself constituted “active resistance to arrest” warranting the “use of
pepper spray as a pain compliance technique.”
The United States Court of Appeal for the 9th Circuit began its review of the
reasonableness of the use of pepper-spray on non-violent protestors by citing the
analysis of Graham v. Connor.101. The court thus balanced the governmental
need to apply the pepper-spray against the countervailing rights of the protestors
to bodily integrity. The court began by distinguishing pepper-spray from pain
compliance techniques that police officers can immediately terminate upon
compliance. The pain from pepper-spray only passes with time and proper
flushing, thus compliance would not terminate the infliction of this use of force. In
concluding that the actions of the protestors did not justify the use of pepperspray, the court noted that the protestors could not “evade arrest” since they had
limited their own mobility; further, they were not actively resisting the officers but
merely being passively non-compliant. The need for arrest as a government
interest was insignificant since the protestors were only guilty of trespassing, a
minor offense. As such, applying the standards from Graham, the use of force
here was unreasonable.
A second case involving the use of pepper-spray to a non-physical, noncompliance situation confronted by a police officer reached a similar conclusion
to the 9th Circuit Court.102 Mary Martinez was stopped for operating a motor
vehicle 10 mph over the speed limit by Trooper Perry Boyd of the New Mexico
State Police. The court described Martinez as a 280 pound middle-aged woman.
At the time of the stop Boyd noticed that Martinez’ license had been defaced; she
indicated that children at her school had defaced the license. A computer check
by Boyd revealed an active warrant for a Mary Martinez with the same date of
birth as the plaintiff in this case.
Trooper Boyd asked Martinez to step out of the car. She verbally refused,
indicating that she wanted to see the trooper’s identification. By all accounts
Martinez never physically resisted the trooper’s commands.
Trooper Boyd
prevailed upon Martinez such that she stepped out of her car and was
handcuffed. Trooper Boyd led her back to his cruiser and demanded that she get
in. Martinez refused, again stating that she would not comply until she was
shown Trooper Boyd’s identification. Boyd refused to show her the identification,
but instead decided to spray her with mace to force her compliance. Boyd
sprayed Martinez as she stood handcuffed on the side of his police car.
The Court of Appeals for the 10th Circuit held that it would be unreasonable to
use mace in an effort to force compliance from a person who is restrained in
handcuffs and is only being verbally resistant. As in Headwaters, the court
noted that Boyd had other alternatives available to him such as showing her the
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identification or waiting for the arrival of backup. At the point she was sprayed
she was not physically resisting; she was being arrested on a warrant for a minor
offense issued for a person with similar information to her; and she was
restrained and thus not a flight risk. Applying the principles from Graham the use
of force here was unreasonable. The court also refused to grant qualified
immunity to the officer, reasoning that any reasonable police officer would know
that it is unreasonable to spray a handcuffed, non-physical suspect who was
standing beside a cruiser being verbally non-compliant.
The United States Court of Appeal for the 11th Circuit reached a similar
conclusion in Vineyard v. Wilson and Stanfield.103 Terri Vineyard filed a lawsuit
against Sheriff Wilson and Officer Stanfield of the Walker County Sheriff’s office.
Vineyard’s first contact with Officer Stanfield occurred when Stanfield stopped by
Vineyard’s house to notify her that a complaint had been made about her son by
a neighbor. The neighbor had indicated that Vineyard’s son had given beer to
his son. Officer Stanfield warned Terri Vineyard and others who were attending
a cookout at Vineyard’s home not to give beer to the neighbor’s son.
Vineyard and two friends left the party and went to get Vineyard’s son at another
neighbor’s house. As they returned with Vineyard’s son they passed the
complaining neighbor’s house and words were exchanged. This prompted
Officer Stanfield to return to Vineyard’s house. He began to question Vineyard
about the altercation with the neighbor but, according to Vineyard, refused to
listen to what had transpired. Vineyard was placed under arrest and handcuffed
behind her back. On the way to the station a heated exchange took place with
insults being hurled like a volley-ball between Vineyard and Officer Stanfield.
The exchange concluded when Officer Stanfield stopped the cruiser on a dark
road, opened the rear door, pulled Vineyard’s head back and sprayed her with
two or three bursts of pepper-spray. The court noted that Vineyard is 5’3” tall
and 130 lb. while Officer Stanfield is 6’0” tall and 200 lb. Officer Stanfield
admitted to spraying Vineyard, but indicated that he sprayed her after she kicked
his seat, threatened to get out of the car, and attempted to kick and spit at him.
In analyzing the use of force against Vineyard, the court examined the factors
enunciated in Graham v. Connor. “To balance the necessity of the use of force
used against the arrestee’s constitutional rights, a court must evaluate several
factors, including ‘the severity of the crime at issue, whether the suspect poses
an immediate threat to the safety of the officers or others, and whether he is
actively resisting arrest or attempting to evade arrest by flight.’” The court
continued: “In determining if the force was reasonable, courts must examine (1)
the need for the application of force, (2) the relationship between the need and
the amount of force used, and (3) the extent of the injury inflicted.”… Graham
dictates unambiguously that the force used by a police officer in carrying out an
arrest must be reasonably proportionate to the need for that force, which is
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measured by the severity of the crime, the danger to the officer, and the risk of
flight.”
The court noted that courts previously addressing the use of pepper-spray have
“consistently concluded that using pepper spray is excessive force in cases
where the crime is a minor infraction, the arrestee surrenders, is secured, and is
not acting violently, and there is no threat to the officers or anyone else.”104
“Based on Vineyard’s account of the facts, it is abundantly clear to us that during
the jail ride Stanfield used force that was plainly excessive, wholly unnecessary,
and, indeed, grossly disproportionate under Graham. Vineyard was arrested for
offenses of minor severity, handcuffed, secured in the back of a patrol car, and
posing no threat to Officer Stanfield, herself or the public. In addition the jail ride
was four miles and relatively short. There was also a glass or plastic partition
between Stanfield and Vineyard.” The court concluded that Officer Stanfield
was not entitled to summary judgment.
Other issues that should be addressed through policy and training including:
hydraulic needle effect; closed ventilation buildings, crowded enclosed areas,
and the innocent overspray issues that occur when pepper spray is used.
The hydraulic needle effect occurs when a law enforcement officer holds the can
of pepper-spray too close to someone’s eyes. Because the pepper comes out in
a pressurized stream, serious eye injury may occur if the can is held close to the
eye (generally under three feet) and the stream hits the eye directly.
Officers should also be cautioned that if the spray is used in a building with a
closed-ventilation heating and air-conditioning system, the use of spray may
cause secondary impact throughout the building. Many persons in the building
may be temporarily impacted. This can be a particular problem in places like
hospitals and schools. Additionally, if dealing with a crowded enclosed area,
persons who are unfamiliar with the effects of pepper-spray may become
panicked when they began having difficulty breathing. In a case involving a
security guard in a Chicago nightclub, twenty-one people were killed in the
stampede that resulting from the panic.105

Beanbag Rounds
Another area being carved out through lawsuits is the use of less-lethal weapons.
Although the widespread use of beanbag rounds is fairly new to policing, cases
contemplating the propriety of their use have been popping up in the media and
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in the courts. The common theme with less-lethal weapons as with all uses of
force is reasonableness. Was it reasonable to use the force employed in the
circumstances faced by the officer?
In Deorle v. Rutherford and the County of Butte, the court considered the use of
a beanbag projectile on an emotionally disturbed person.106 On September 9th
1996 Richard Deorle was diagnosed with Hepatitis C. After consuming vodka
and taking his prescribed medication Richard’s behavior became erratic.
Believing her husband was suicidal, Mrs. Deorle called 911 for help. Officer
Mahon responded but Richard would not allow him in the house without a
warrant. Richard remained passive and did not hinder Officer Mahon from
removing Mrs. Deorle and the children from the house to a safe location. Officer
Mahon called for backup and “at least 13 officers responded.” “These officers set
up roadblocks on the streets around the house to ensure that Deorle had no
avenue of escape, and awaited the arrival of a Special Incident Response Team
(“SIRT”) and a team of negotiators.”
Deorle, though verbally abusive, was physically compliant and generally followed
all the officers’ instructions. When a canine team “tested” his behavior by making
their police dog bark aggressively at Deorle, he retreated towards his house.”
“When a wooden board from the porch railings came away in his hands, Deorle
dropped it at the officers’ command. Although shouting ‘kill me’ and brandishing
a hatchet at a police officer, he threw the hatchet away into a clump of trees
when told to put it down.” “Officer Rutherford, who was at the scene for thirty or
forty minutes, did not observe Deorle touch, let alone attack, anyone; nor had he
received any report of such action on Deorle’s part. He did, however, hear
Deorle scream at him that he would ‘kick his ass.’”
Officer Rutherford, a member of the SIRT team moved in before the arrival of the
negotiators. He observed Deorle walking with a plastic crossbow in one hand
and a bottle or can of lighter fluid in the other. Deorle began taunting Officer
Rutherford, at which point Rutherford ordered Deorle to drop the crossbow.
Deorle dropped the bow and began walking toward Rutherford. Rutherford did
not order Deorle to drop the bottle or can. As Deorle steadily approached
Rutherford; Rutherford “took a little wider stance with my feet to get a good stable
base.” When Deorle reached a “predetermined” point, Rutherford fired at Deorle
with a beanbag round striking him square in the face. Rutherford indicated that
he had been aiming for his ribcage. Deorle suffered severe injuries as a result of
being shot in the face with the beanbag round. He subsequently filed a lawsuit
against Officer Rutherford and the County of Butte, California.
In analyzing the use of beanbag rounds the court noted that such rounds are
considered a “long range impact weapon.” Although considered a less-lethal
force option, Officer Rutherford acknowledged in his testimony that such rounds
could be lethal at thirty feet, the distance he was from Deorle when he fired, and
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further acknowledged that such rounds may be lethal at fifty feet if it were to
strike the head or the left side of a person’s chest. These rounds are “calculated
to stop people who are violent or hostile and are threatening injury or death to
themselves or others.”
In reviewing uses of force a court will “measure the government interests at stake
by evaluating a range of factors: they include: (1) the severity of the crime at
issue, (2) whether the suspect posed an immediate threat to the safety of the
officers or others…(3) whether he was actively resisting arrest or attempting to
evade arrest by flight and (4) any other exigent circumstances that existed at the
time of the arrest.” The court, citing Graham v. Connor asserted: “These factors,
however, are simply a means by which to determine objectively the amount of
force that is necessary in a particular situation.” In other words, one determines
if the force was reasonable by reviewing the factors announced in Graham.
Applying the facts of this case to these standards the court recognized that the
officers were at Deorle’s property without a warrant in an effort to investigate
Deorle’s peculiar behavior. The officers knew that Deorle was suffering an
emotional disturbance and was suicidal. Officer Rutherford, whose stated
purpose in moving closer to gather intelligence that would enhance the SIRT
team’s response decided to hold his ground on Deorle’s approach
notwithstanding the fact that negotiators were on the way and Deorle had no
avenue of escape. Officer Rutherford fired on Deorle without ever ordering
Deorle to halt his advance even though Deorle had complied with several
commands given by officers including Rutherford. The court concluded that
“shooting a person who is making a disturbance because he walks in the
direction of a police officer at a steady gait with a can or bottle in his hand is
clearly not objectively reasonable.” The amount of force used by Rutherford was
excessive when analyzed against the existing facts and when weighed against
the government interest. Notwithstanding the fact that the court could point to no
similar case considering this issue, Officer Rutherford was denied qualified
immunity on the reasoning that the force used here was obviously excessive.

Seizure at Gunpoint
In Robinson v. Solano County, the United States Court of Appeals for the 9th
Circuit had an opportunity to review whether a police officer’s pointing of a
handgun at a citizen without actually pulling the trigger may violate the Fourth
Amendment under some circumstances.107 The plaintiff in this case was James
Robinson, an African-American retired police officer from San Francisco. When
the events giving rise to this lawsuit occurred, Robinson was living on a five acre
parcel of land in a rural area. Robinson was 64 years old and raised livestock.
On the day in question, Robinson observed two dogs on his fenced property
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killing his livestock. Robinson took a shotgun and shot the dogs. One of the
dogs was killed but the second one took off wounded. Robinson searched for
the wounded dog. In doing so he went on to the pubic road with the shotgun
where he was confronted by his neighbor, who owned the dogs. Though
Robinson told the neighbor he did not realize the dogs were hers, an altercation
ensued. The neighbor, Mrs. Reyes returned home and called the police.
As a result of Mrs. Reyes’ call, the police were dispatched to a call of a man in
the “middle of the street with a gun, who had shot two dogs and is yelling at this
time.” By the time officers arrived, Robinson was in his house. He observed the
six police cars and started the 135 foot trip from his house to the public roadway
to explain to the officers what had happened. Robinson was not carrying his
shotgun. As he approached the officers he gave his name and said that he was
the man involved with the dogs. Officer Cauwells pointed his gun at Robinson’s
head from a distance of six to eight feet and ordered Robinson to put his hands
up. As Robinson put his hands up, Cauwell moved to within three to four feet
with his gun pointed at Robinson’s head. Two other officers handcuffed
Robinson and put him in a cruiser where he remained while the officers
interviewed Mrs. Reyes and other neighbors. The officers did not search
Robinson who was carrying a knife that was never discovered. Robinson was
never allowed to explain what had occurred. Robinson was released after the
officers determined that he had done nothing illegal.
The court decided that the pointing of a gun at Robinson was an unjustified and
excessive use of force. The court pointed out that Robinson was approaching
the police peacefully and they could clearly see that he was not armed with a
shotgun. Further the court noted that Mr. Robinson had committed no crime by
his actions at the outset. After finding that a constitutional violation had taken
place, the court concluded that the officers were entitled to qualified immunity
because the law was not clearly established at the time of the incident in 1995.
The court did point out that the law is now clearly established that pointing a gun
toward the “head of an apparently unarmed suspect during an investigation can
be a violation of the Fourth Amendment, especially where the individual poses no
particular danger.”

Use of Canines
On May 8, 2003 the United States Court of Appeal for the 8 th Circuit joined a
number of other sister circuits in deciding that a warning prior to the use of a
police canine is an essential component of the reasonableness inquiry on use of
force.108
On September 22, 1999, Kuha went out drinking with some friends. On his way
home he ran into a curb causing a flat tire. He walked to a friend’s house for help
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and returned with his friend to change the tire. Kuha continued his trip home at
approximately 5:30 a.m. when he passed a police car traveling in the opposite
direction. When Kuha failed to dim his headlights for the oncoming patrol car,
the officer did a u-turn and pulled Kuha over. As the officer approached Kuha’s
vehicle, Kuha bailed out and ran into a swampy area with dense brush, high
grass and foliage. The officer waited for the arrival of backup before beginning a
search for Kuha.
Officer Anderson responded to the scene along with his canine partner, “Arco.”
While searching for Kuha, Officer Anderson had Arco on a leash. After nearly 30
minutes, Arco alerted and bounded into some three foot tall grass. Arco was
trained to “bite and hold” until receiving a command to release. When Officer
Anderson observed that Kuha was holding Arco’s head, he ordered Kuha several
times to release the dog’s head and further instructed that he would not call the
dog off until Kuha followed this command. Once Kuha released the dog, Officer
Anderson ordered the dog to release.
The entire apprehension lasted
approximately ten to fifteen seconds. As a result of the bite, Mr. Kuha’s femoral
artery was severed and he suffered severe blood loss. He recovered from these
injuries and brought a lawsuit alleging excessive force by the officers as well as
agency liability with respect to policy and training on the use of canines.
In its review of the claims against the officers, the court began with a
straightforward review of use of force as interpreted by the United States
Supreme Court in Graham v. Connor109 and Tennessee v. Garner110. In doing
so the court rejected Kuha’s argument that the use of a canine amounted to
deadly force. The court cited numerous cases, including cases that ended in the
death of a suspect at the mouth of a canine, where sister circuits rejected the
idea that canines trained to “bite and hold” were instruments of deadly force.111
Moving beyond deadly force the court reached several conclusions regarding the
proper use of a canine. Most importantly, the court concluded:
“a jury could properly find it objectively unreasonable to use a police dog trained
in the bite and hold method without first giving the suspect a warning and
opportunity for peaceful surrender.” The court suggested that while no other
circuit has directly addressed this issue, numerous other decisions had
considered the warning as part of the reasonableness inquiry. 112 The court also
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cited to a model IACP policy on use of canines that mandated the issuance of a
warning before a canine was used.113 It should be noted that the trial court had
concluded that the officers may have been endangered by such a warning which
would give away the officers’ position. The 8 th Circuit agreed that officer safety
was paramount, but rejected the idea that a warning to the suspect would place
the officers in any greater risk.
Having concluded that the officer’s use of the canine without first giving a verbal
warning amounted to a constitutional violation, the court then turned to the
qualified immunity issue. Since no case could be found standing for the
proposition that a use of a canine without a warning was unconstitutional, the
individual officers were entitled to qualified immunity.
Unlike individual officers, agencies are not entitled to qualified immunity. In this
case, the court reviewed the agency’s policies and training to determine if the
policies and training would allow the use of a canine without first warning the
suspect. The court noted that the City of Minnetonka’s directives on use of
canines could be construed to require a warning before a canine was used. The
court then turned to the deposition of the chief of police where the chief testified
that the use of the canine in this case was consistent with department policy.
The court concluded that the testimony of the chief undermined the City’s
argument that the use of the canine without a warning violated city policy. The
court then denied summary judgment for the City and remanded the case for trial
after deciding that a jury could reasonably determine that a Fourth Amendment
violation had occurred and the “City’s policy on police dogs-which authorizes the
use of dogs trained only to bite and hold, and which did not mandate a verbal
warning in this scenario-caused the constitutional violation.”
An underlying issue in this case that must be addressed is the testimony of the
chief of police that indicates that the use of the canine was consistent with police
policy notwithstanding a directive that arguably would require a warning. Such
testimony is best understood in terms of police culture. Where officers are doing
legitimate police work, police officials are extremely hesitant to second-guess the
actions of the officer. While this may be a sign of leadership, in cases where
there is a clear violation of policy and/or training, police leaders are well-advised
to note the violation.
Action taken in violation of department policy or training is not automatically a
constitutional violation. However, where a constitutional violation is found, even
where the individual officer gets qualified immunity, the agency may be held to
the assertions of trainers and policymakers as well as findings by the internal
affairs division that the officers acted consistent with policy. Irrespective of the
Prince George’s County, 154 F.3d 173 (4th Cir. 1998) (the court reversed a summary judgment ruling in
favor of an officer where no warning had been given).
113
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written policy, such assertions may lead to a conclusion that the department’s
custom and practices are different from the formal written policy. Policymakers
as well as trainers must have a clear understanding of agency liability in §1983
actions in order to recognize the importance of their testimony with respect to
policy and training and the impact they may have on agency liability.

Duty to Intervene In Excessive Force Cases
How should an officer react when he or she observes a colleague commit an act
of excessive force in his or her presence? It is a basic principle of supervisory
responsibility that supervisors must intervene into subordinate officers conduct,
but what about officers of equal rank? Two recent cases make clear that officers
who have an opportunity to intervene in an excessive use of force must do so, or
risk personal liability for a civil rights violation based upon their failure to
intervene.
Samuels v. Cunningham et al.,114involved an apprehension by four detectives of
the Wilmington, Delaware Police Department.
The four detectives had
approached Samuels who was leaning into the window of an automobile; as they
did so, both the auto and Samuels fled. Samuels was apprehended by the four
detectives and handcuffed. After he was handcuffed, a fifth detective, Detective
Hall ran up and allegedly punched Samuels in the ribs. Samuels was
transported to the hospital and treated for a fractured rib.
Samuels filed suit against the detective who punched him as well as the other
detectives who were present when he was punched. His allegation against the
four detectives who were merely present was based upon their failure to
intervene in the conduct of their colleague. The detectives and the City of
Wilmington sought a dismissal of the suit.
In reviewing the case, the court noted the sequence of events and concluded that
the four detectives had no reasonable opportunity to intervene in the punch since
it was a single punch and there simply was no way for the four detectives who
had apprehended Samuels to anticipate that Detective Hall would punch the
handcuffed suspect. The court also dismissed claims against the City of
Wilmington. The claims against Detective Hall, who allegedly threw the punch
were allowed to proceed to trial.
The second case, decided September 30th 2003, found that the law with respect
to officers who have an opportunity to intercede in excessive force is clearly
established and may create liability for officers who fail to intervene.115
Jones was a passenger in a vehicle that was stopped following a phony carjacking call to the police. Officer Nichols and Rodriguez of the Hartford CT.
Police Department approached the driver, Easterling, while Officer Murtha
114
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approached Jones.
After Jones was taken from the car, he protested that he had done nothing
wrong. Officer Murtha then allegedly threw Jones to the ground and kicked him
several times, including kicks to the face that caused a bloody lip. Murtha then
picked Jones up from the ground, kneed him in the groin several times and then
ripped his pants off him. It should be noted that the officers acknowledged
Jones’ bloody lip and ripped-off pants.
The court found that Officer Nichols and Rodriguez had no opportunity to
intervene in the kicks, but had opportunity to intervene in the other acts allegedly
committed by Murtha.
In refusing to dismiss claims against Rodriguez and Nichols the court asserted: “
Police officers have an affirmative duty to intercede on behalf of a citizen whose
constitutional rights are being violated in their presence by other officers.”
Officers who fail to intervene may be liable for the harm caused by their
colleagues.
Note: Many agencies have developed policies requiring officers to report
observed excessive force by others and require immediate investigations
of all uses of force

Chapter 3 Deadly Force
As noted at the outset of this chapter, prior to 2007 the foundation case regarding
deadly force was Tennessee v. Garner.116 In Garner the United States Supreme
Court rejected the long-standing common law of the United States that allowed
officers to shoot any fleeing felon. The Court held that any state statute that
allowed police to shoot any fleeing felon would be unconstitutional.
In Garner, the Court held that it would be reasonable for officers to use deadly
force under two circumstances:
Where the suspect poses an immediate threat of serious bodily harm or
death to the officer or some other person present, or;
To prevent escape when the officer has probable cause to believe that the
suspect has committed a violent felony involving the infliction or
threatened infliction of serious bodily harm or death.
In all cases Garner requires a warning to be given prior to the use of deadly
force where it is feasible to give such a warning.
The generally accepted practice around the country with respect to deadly force
116
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in preventing escape is more restrictive than a literal reading of Garner since
most agencies add a provision that includes that an officer must also believe that
the suspect poses either an “immediate” danger or an “imminent” danger to
others by his or her escape.117
A significant issue which has impacted the use of deadly force is how a court will
review “pre-seizure” or pre-shooting conduct. There is a split among the circuits
as to how an officer’s actions leading up to the need to use deadly force will be
viewed or if the pre-shooting conduct will be viewed at all. It should be noted,
that the pre-shooting conduct analysis may also be applied as a pre-use of force
conduct, since the analysis should be the same.

Pre-Shooting Conduct
In reviewing the reasonableness of the use of deadly force some
United States’ Circuit Courts of Appeal look beyond the “moment” of
the shooting. A court will look at the events which led up to the need
for deadly force to determine whether the officer’s actions created this
need. If the officer placed him or herself in a position of peril (for
example - jumping into the path of a fleeing vehicle or unreasonably
executing a warrant) which created the need for deadly force, a court
may review the officers’ actions as cutting against the
reasonableness of the ultimate use of deadly force. In Graham, the
United States Supreme Court concluded that courts should review
uses of force by examining the “totality of circumstance” by “stepping
into the shoes of the officer” at the “moment” that the force was used.
This language has led to disagreement as to what factors should be
included in the “totality of circumstances.” A case from the United
States Supreme Court contains language that may signal a change to
a moment in time approach.
Pre-Shooting Conduct and Dealing with Mentally Impaired Subjects
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In City and County of San Francisco v. Sheehan, the United States Supreme
Court reviewed an officer-involved shooting that occurred in San Francisco.118
The Court outlined the facts as follows:
In August 2008, Sheehan lived in a group home for people dealing
with mental illness. Although she shared common areas of the
building with others, she had a private room. On August 7, Heath
Hodge, a social worker who supervised the counseling staff in the
building, attempted to visit Sheehan to conduct a welfare check.
Hodge was concerned because Sheehan had stopped taking her
medication, no longer spoke with her psychiatrist, and reportedly was
no longer changing her clothes or eating. See 743 F. 3d 1211, 1218
(CA9 2014); App. 23–24.
Hodge knocked on Sheehan’s door but received no answer. He then
used a key to enter her room and found Sheehan on her bed. Initially,
she would not respond to questions. But she then sprang up,
reportedly yelling, “Get out of here! You don’t have a warrant! I have a
knife, and I’ll kill you if I have to.” Hodge left without seeing whether
she actually had a knife, and Sheehan slammed the door shut behind
him. See 743 F. 3d, at 1218.
Sheehan, Hodge realized, required “some sort of intervention,” App.
96, but he also knew that he would need help. Hodge took steps to
clear the building of other people and completed an application to
have Sheehan detained for temporary evaluation and treatment. See
Cal. Welf. & Inst. Code Ann. §5150 (West 2015 Cum. Supp.)
(authorizing temporary detention of someone who “as a result of a
mental health disorder, is a danger to others, or to himself or herself,
or gravely disabled”). On that application, Hodge checked off boxes
indicating that Sheehan was a “threat to others” and “gravely
disabled,” but he did not mark that she was a danger to herself. 743 F.
3d, at 1218. He telephoned the police and asked for help to take
Sheehan to a secure facility.
Officer Holder responded to police dispatch and headed toward the
group home. When she arrived, Holder reviewed the temporarydetention application and spoke
with Hodge. Holder then sought assistance from Sergeant Reynolds, a
more experienced officer. After Reynolds arrived and was brought up
to speed, Hodge spoke with a nurse at the psychiatric emergency
City and County of San Francisco et al v. Sheehan, 575 U.S. ___; Slip Op.
No.-13-1412 (2015).
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services unit at San Francisco General Hospital who said that the
hospital would be able to admit Sheehan.
Accompanied by Hodge, the officers went to Sheehan’s room,
knocked on her door, announced who they were, and told Sheehan
that “we want to help you.” App. 36. When Sheehan did not answer,
the officers used Hodge’s key to enter the room. Sheehan reacted
violently. She grabbed a kitchen knife with an approximately 5-inch
blade and began approaching the officers, yelling something along the
lines of “I am going to kill you. I don’t need help. Get out.” Ibid. See
also id., at 284 (“[Q.] Did you tell them I’ll kill you if you don’t get out of
here? A. Yes”). The officers—who did not have their weapons
drawn—“retreated and Sheehan closed the door, leaving Sheehan in
her room and the officers and Hodge in the hallway.” 743 F. 3d, at
1219. The officers called for backup and sent Hodge downstairs to let
in reinforcements when they arrived.
The officers were concerned that the door to Sheehan’s room was
closed. They worried that Sheehan, out of their sight, might gather
more weapons—Reynolds had already observed other knives in her
room, see App. 228—or even try to flee through the back window, id.,
at 227. Because Sheehan’s room was on the second floor, she likely
would have needed a ladder to escape. Fire escapes, however, are
common in San Francisco, and the officers did not know whether
Sheehan’s room had such an escape. (Neither officer asked Hodge
about a fire escape, but if they had, it seems he “probably” would have
said there was one, id., at 117). With the door closed, all that
Reynolds and Holder knew for sure was that Sheehan was unstable,
1
she had just threatened to kill three people, and she had a weapon.
Reynolds and Holder had to make a decision. They could wait for
backup—indeed, they already heard sirens. Or they could quickly
reenter the room and try to subdue Sheehan before more time
elapsed. Because Reynolds believed that the situation “required [their]
immediate attention,” id., at 235, the officers chose reentry. In making
that decision, they did not pause to consider whether Sheehan’s
disability should be accommodated. See 743 F. 3d, at 1219. The
officers obviously knew that Sheehan was unwell, but in Reynolds’
words, that was “a secondary issue” given that they were “faced with a
violent woman who had already threatened to kill her social worker”
and “two uniformed police officers.” App. 235.
The officers ultimately decided that Holder—the larger officer—should
push the door open while Reynolds used pepper spray on Sheehan.
With pistols drawn, the officers moved in. When Sheehan, knife in
hand, saw them, she again yelled for them to leave. She may also
Jack Ryan © 2016
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have again said that she was going to kill them. Sheehan is “not sure”
if she threatened death a second time, id., at 284, but “concedes that
it was her intent to resist arrest and to use the knife,” 743 F. 3d, at
1220. In any event, Reynolds began pepper-spraying Sheehan in the
face, but Sheehan would not drop the knife. When Sheehan was only
a few feet away, Holder shot her twice, but she did not collapse.
2
Reynolds then fired multiple shots. After Sheehan finally fell, a third
officer (who had just arrived) kicked the knife out of her hand.
Sheehan survived.
Sometime later, San Francisco prosecuted Sheehan for assault with a
deadly weapon, assault on a peace officer with a deadly weapon, and
making criminal threats. The jury acquitted Sheehan of making threats
but was unable to reach a verdict on the assault counts, and
prosecutors decided not to retry her.
Sheehan then brought suit, alleging, among other things, that San
Francisco violated the Americans with Disabilities Act of 1990 (ADA),
104 Stat. 327, 42 U. S. C. §12101 et seq., by subduing her in a
manner that did not reasonably accommodate her disability. She also
sued Reynolds and Holder in their personal capacities under Rev.
Stat. §1979, 42 U. S. C. §1983, for violating her Fourth Amendment
rights. In support of her claims, she offered testimony from a former
deputy police chief, Lou Reiter, who contended that Reynolds and
Holder fell short of their training by not using practices designed to
minimize the risk of violence when dealing with the mentally ill.
Two questions were presented to the United States Supreme Court.
The first question was whether provisions of the Americans with Disabilities Act
(42 U.S.C. 12132) “requires law enforcement officers to provide accommodations
to an armed, violent, and mentally ill suspect in the course of bringing the
suspect into custody.”
The Court noted that when they granted the appeal in this case, the Court
understood San Francisco’s argument to be that the ADA (Title II) does not apply
to an “officer’s on-the-street responses to reported disturbances or other similar
incidents, whether or not those calls involve subjects with mental disabilities,
prior to the officer’s securing the scene and ensuring that there is not threat to
human life.” In other words, the ADA should not require an accommodation for
an armed and violent individual.
The Court noted that while they granted the appeal on this issue, San Francisco
decided to rely on a different argument during their appeal and that the United
States Court of Appeal for the 9th Circuit was not presented with this alternate
argument when they had decided the case.
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Before the United States Supreme Court, San Francisco argued that when a
disabled individual poses a “direct threat” to others, they are excluded from ADA
accommodation protection. Thus, rather than arguing that the ADA does not
apply to an officer’s on-the-street decisions with an armed, violent, mentally
impaired subject, San Francisco argued that Sheehan was not entitled to an ADA
accommodation because she was a direct threat to others.
The Court concluded that it would not decide the ADA part of this case because
the City and County of San Francisco had not made the “direct threat” argument
in the lower court and therefore had not given the lower court the opportunity to
pass on this argument.
The Court noted that the decision not to decide whether the ADA applies to
arrests “is reinforced” by the failure of the parties to address whether or not a
governmental entity is vicariously liable for money damages based on the acts of
its employees under Title II of the ADA. The Court pointed out first, that only
public entities are liable for damages under Title II and second, that the Court
has never decided whether the governmental entity is vicariously liable for the
acts of their employees
II
The second question presented to the Court was whether Officer Reynolds and
Officer Holder violated the 4th Amendment through the use of excessive force on
Sheehan.
The Court started out by agreeing with the United States Court of Appeal on
some points.
First, the Court agreed that the officers did not violate the 4 th Amendment when
they opened Sheehan’s door the first time. Citing prior decisions, the Court
noted that officer may make a warrantless entry in order to protect someone from
an imminent injury or to provide emergency assistance to someone who is
injured.
Second, the Court asserted that there is no doubt that if Sheehan was not
disabled a second entry would have been subject to ongoing and continuous
exigency and therefore would be justified. The Court also noted that the officers
knew Sheehan was armed and threatening to kill people, thus delaying entry may
make the situation more dangerous. The Court concluded that it is reasonable for
law enforcement to move quickly where delay would “gravely endanger their lives
or the lives of others.”
The Court reasoned:
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This is true even when, judged with the benefit of hindsight, the
officers may have made “some mistakes.” Heien v. North Carolina,
574 U. S. ___, ___ (2014) (slip op., at 5). The Constitution is not blind
to “the fact that police officers are often forced to make split-second
judgments.” Plumhoff, supra, at ___ (slip op., at 8).
We also agree with the Ninth Circuit that after the officers opened
Sheehan’s door the second time, their use of force was reasonable.
Reynolds tried to subdue Sheehan with pepper spray, but Sheehan
kept coming at the officers until she was “only a few feet from a
cornered Officer Holder.” 743 F. 3d, at 1229. At this point, the use of
potentially deadly force was justified. See Scott v. Harris, 550 U. S.
372, 384 (2007). Nothing in the Fourth Amendment barred Reynolds
and Holder from protecting themselves, even though it meant firing
multiple rounds.
Putting the question in its simplest terms, the majority wrote that the real issue
was whether the decision to open the door the second time without attempting to
accommodate Sheehan’s disability changed an otherwise valid entry into an
unconstitutional entry.
The Court noted that San Francisco failed to argue that the second entry was
constitutional and instead argued that even if this second entry was
unconstitutional; the officers were entitled to qualified immunity because the law
was not clearly established.
The Court concluded that because the merits argument that the second entry
without accommodating the disability was constitutional was not sufficiently
argued, the Court would not decide the merits but would only decide whether the
law was clearly established as to whether or not an officer would violate the
constitution by making this second entry knowing that Sheehan had a disability.
The majority wrote:
“we simply decide whether the officers’ failure to
accommodate Sheehan’s illness violated clearly established law.”
The Court found that the officers were entitled to qualified immunity. In doing so,
the Court asserted:
Indeed, even if Reynolds and Holder misjudged the situation,
Sheehan cannot “establish a Fourth Amendment violation based
merely on bad tactics that result in a deadly confrontation that could
have been avoided.” Id., at 1190. Courts must not judge officers with
“the 20/20vision of hindsight.’” Ibid. (quoting Graham, 490 U. S., at
396).
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Even if an officer acts contrary to her training, however, (and here,
given the generality of that training, it is not at all clear that Reynolds
and Holder did so), that does not itself negate qualified immunity
where it would otherwise be warranted. Rather, so long as “a
reasonable officer could have believed that his conduct was justified,”
a plaintiff cannot “avoi[d] summary judgment by simply producing an
expert’s report that an officer’s conduct leading up to a deadly
confrontation was imprudent, inappropriate, or even reckless.”
Billington, supra, at 1189. Cf. Saucier v. Katz, 533 U. S. 194, 216, n.
6 (2001) (GINSBURG, J., concurring in judgment) (“‘[I]n close cases, a
jury does not automatically get to second-guess these life and death
decisions, even though a plaintiff has an expert and a plausible claim
that the situation could better have been handled differently’” (quoting
Roy v. Inhabitants of Lewiston, 42 F. 3d 691, 695 (CA1 1994))).
Considering the specific situation confronting Reynolds and Holder,
they had sufficient reason to believe that their conduct was justified.
BOTTOM-LINE
1. Court has not decided whether the ADA applies to arrest situations
particularly of armed, violent, mentally, impaired subjects
2. Court has not decided whether the violent, armed, mentally impaired
subject is exempted from an ADA accommodation because they pose a
“direct threat” to others.
3. An entry to provide medical assistance or to prevent imminent harm is
reasonable under the 4th Amendment.
4. The law is not clearly established that an officer must try to accommodate
a mentally impaired subject when the officer otherwise has justification to
make entry.
5. An officer who violates training may still be entitled to qualified immunity
where the law is not clearly established as to the officer’s conduct.
6. [A plaintiff] “cannot establish a Fourth Amendment violation based merely
on bad tactics that result in a deadly confrontation that could have been
avoided.” Id., at 1190. Courts must not judge officers with “the 20/20vision
of hindsight.”

First Circuit
The 1st Circuit Court of Appeals in St. Hilaire v. City of Laconia adopted this
type of analysis in deadly force cases.119 The court rejected the “defendants’
analysis that the police officers’ actions need be examined for ‘reasonableness’
under the Fourth Amendment only at the moment of the shooting.”
119

St. Hilaire v. City of Laconia, 71 F.3d 20 (1995).
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St. Hilaire, involved a pre-planned raid at a business owned by St. Hilaire.
The officers, having prior knowledge that St. Hilaire was licensed to carry a
concealed firearm, decided that it would be best if uniform officers entered the
establishment first and secure St. Hilaire. As is often the case, things do not
always go as planned. When the uniformed officers arrived at the business they
noticed customers unable to enter due to an early closing. As St. Hilaire walked
from the business and got into his car, a plainclothes officer ran toward St. Hilaire
with his gun drawn. The story diverges here, with all officers indicating that the
plainclothes officer was shouting police and had his badge in his free hand. St.
Hilaire would later question why the officer had not identified himself. As the
officer reached the car, St. Hilaire reached for his gun. At that moment in time
the officer was in danger of serious bodily harm or death so he fired, shooting St.
Hilaire. As uniformed officers and rescue workers attended to the wounded St.
Hilaire he repeatedly questioned why the officer had not identified himself. The
court noted that such spontaneous utterances have the indicia of reliability
because the person is operating under the trauma of the situation and has not
had the opportunity to reflect upon the consequences of his or her statements.
The 1st Circuit Court of Appeals refused to simply look at the moment of the
shooting and instead concluded that courts should consider any actions
undertaken by the officers that may have led up to the need to use deadly force.
If the actions of the officers leading up to the need to use deadly force were
unreasonable, then the ultimate use of force may be found unreasonable as well.
The court concluded that St. Hilaire’s claim should proceed to a jury trial to
determine whose story a jury would credit.120

Second Circuit
A case from the 2nd Circuit Court of Appeals that remains the standing law on
point is Salim v. Proulx.121 The stipulated facts in the case were that Officer
Proulx, while working a warrant detail attempted to arrest a 14 year-old who had
escaped from a juvenile detention facility. The juvenile, Eric Reyes had twice
eluded officers who attempted to arrest him. Prior to his pursuit of Reyes, Officer
Proulx had put his service-weapon, his handcuffs and his portable radio in the
trunk of his police vehicle and was carrying a .22 caliber handgun in his pocket.
Once again, Reyes fled on foot. Officer Proulx chased and caught Reyes. As
Reyes struggled with the officer five or six children between the ages of eight and
See also, Abraham v. Raso, 183 F.3d 279 (3rd Cir. 1999) (expressing ‘disagreement with those courts
which have held that the analysis of reasonableness under the Fourth Amendment requires excluding
evidence of events preceding the actual seizure”). See also, Claybrook v. Birchwell, 274 F.3d 1098 (6th
Cir. 2001) (where officers had a shoot-out with the decedent, then chased him, then shot and killed him; the
initial shooting was properly considered in determining the reasonableness of the subsequent shooting).
121
Salim v. Proulx, 93 F.3d 86 (2nd Cir. 1996).
120
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twelve came to Reyes’ assistance and attacked Officer Proulx. This attack
included an attempt to get Proulx’s gun. Officer Proulx reported that when Reyes
grabbed the barrel of the gun, Officer Proulx instinctively grabbed the trigger and
pulled it, killing Reyes.
In the lawsuit, it was alleged that the officer either used excessive force or by
his actions, created the need to use deadly force. “Plaintiff faults Proulx for
various violations of police procedure, such as failing to carry a radio or call for
backup, and also for failing to disengage when the other children entered the
fray.” The court asserted: “However, Officer Proulx’s actions leading up to the
shooting are irrelevant to the objective reasonableness of his conduct at the
moment he decided to employ deadly force. The reasonableness inquiry
depends only upon the officer’s knowledge of circumstances immediately
prior to and at the moment that he made the split-second decision to
employ deadly force.”

Third Circuit
The foundation case in the United States court of Appeal for the 3 rd Circuit is
Abraham v. Raso,122
The case involved an off-duty police officer who was
working an off-duty security detail at a retail shopping mall. The officer, Kimberly
Raso of the Cherry Hill Police Department was called by mall personnel in
regards to subjects, one of whom was Robert Abraham, who were stealing
clothing from the mall’s Macy’s store.
Officer Raso, accompanied by mall personnel and another off-duty officer
followed the suspects to the mall’s parking area. A security camera in the
parking area showed the officers and the mall personnel walking toward the two
individuals and further showed that there were open spaces next to Abraham’s
parked vehicle.
Robert Abraham, who was being ordered to stop by Officer Raso reached his
vehicle and got in. At that point the video equipment did an automatic switch to
another location, ending the video of the incident. According to Raso and the
witnesses, Abraham drove in reverse from his parking space and struck another
parked vehicle. According to some witnesses, Officer Raso then moved in front
of Abraham’s vehicle and ordered him several times to stop. When Abraham
drove forward, Officer Raso shot and ultimately killed Abraham. It should be
noted that the witnesses were inconsistent on where Raso was standing and how
Abraham drove toward her. Such inconsistency is not unusual in such a splitsecond shooting case. The plaintiffs alleged that Raso was never in the path of
the vehicle and instead alleging that Raso shot at Abraham from the side of his
vehicle as he attempted to flee.
122
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In considering a summary judgment motion, the court focused on Abraham’s
conduct before he “allegedly accelerated toward Raso…” Before its analysis the
court asserted: Before describing those disputes, however, we want to
express our disagreement with those courts which have held that analysis
of ‘reasonableness’ under the Fourth Amendment requires excluding any
evidence of events preceding the actual ‘seizure.’”123
The court asserted: “We are not saying, of course, that all preceding events
are equally important, or even of equal importance. Some events may have too
attenuated a connection to the officer’s use of force. But what makes these prior
events of no consequence [where such is the case] are ordinary ideas of
causation, not doctrine about when the seizure occurred.
The court went on to state: “We reject the reasoning of Bone, Carter and
Bella because we do not see how these cases can reconcile the Supreme
Court’s rule requiring examination of the ‘totality of circumstances’ with a rigid
rule that excludes all context and causes prior to the moment the seizure is finally
accomplished. ‘Totality’ is an encompassing word. It implies that reasonableness
should be sensitive to all the factors bearing on the officer’s use of force
In applying its interpretation to the shooting of Abraham, the court noted that
the pursuit of Abraham in the parking lot was “measured, not frantic.” “Even
assuming Raso was in front of the car and was in danger at some point, a jury
could find, notwithstanding her testimony that she did not fire until it was no
longer objectively reasonable for her to believe she was in peril. A passing risk
to a police officer is not an ongoing license to kill an otherwise unthreatening
suspect…We can, of course, readily imagine circumstances where a fleeing
suspect would have posed such a dire threat to an officer, thereby demonstrating
that the suspect posed a serious threat to others, that the officer could justifiably
use deadly force to stop the suspect’s flight even after the officer escaped harm’s
way. But, in our case, if the jury decides that Raso did not fire until safely out of
harm’s way, the jury could also reasonably decide that Abraham’s conduct was
not so dangerous as to warrant Raso’s use of deadly force.”

Fourth Circuit
In a recent case, the United States Court of Appeal for the 4th Circuit
reiterated its earlier rulings that pre-seizure [pre-shooting] conduct is not part of
its reasonableness inquiry.124
Citing: Cole v. Bone, 993 F.2d 1328, 1333 (8th Cir. 1993) (“we scrutinize only the seizure itself, not the
events leading to the seizure”); Carter v. Buscher, 973 F.2d 1328, 1332 (7th Cir. 1992) (“pre-seizure
conduct is not subject to Fourth Amendment scrutiny.”); Bella v. Chamberlain, 24 F.3d 1251, 1256 (10th
Cir. 1994).
124
Huggins v. Weider, 2004 U.S. Dist. LEXIS 15932 (4th Cir. 2004).
123
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In Huggins v. Weider, the court examined the shooting death of Charles
Huggins following a confrontation with officers of the Lexington County Sheriff’s
Department. The contact with Huggins began when the Sheriff’s Department
received a call that Huggins was threatening to set fire to several properties.
Upon the arrival of the officers, they confronted Huggins behind his house.
Huggins was armed with two knives which he held at his chest at some points
and in a menacing manner toward the officers at other points. The officers of the
Sheriff’s Department continually told Huggins to put the knives down and that
they would take him to the hospital to get some help.
Huggins refused to put the knives down, and after a short period of time, he
advanced toward Sergeant Weider. Weider warned Huggins not to step any
closer or he would be forced to shoot Huggins. Huggins took a step or two more
toward Sergeant Weider, at which point Weider shot Huggins. A second officer
also fired when Huggins did not halt his advance after the first shot. Huggins
death led to a lawsuit alleging a violation of the Fourth Amendment based upon
excessive force.
In analyzing the case the court asserted: “Under Graham, a court must focus
on the moment that force was used. Greenridge v. Ruffin, 927 F.2d 789, 791-92
(4th Cir. 1991). Actions prior to that moment are not relevant in evaluating
whether the force used was reasonable. Elliot v. Leavitt, 99 F.3d 640, 643 (4th
Cir. 1996).”
Greenridge125 involved an officer’s use of deadly force during her attempt to
make a prostitution arrest. Officer Ernestine Ruffin was working a prostitution
detail when she observed a female she believed to be a prostitute enter a
vehicle. Officer Ruffin and other officers followed the vehicle until it parked and
then approached it from different directions on foot. Officer Ruffin, in plainclothes
but with her badge around her neck, reached the car first. After observing a sex
act taking place, the officer pulled the vehicle’s door open, identified herself as a
police officer and told the two occupants to put their hands in view. When neither
occupant complied, Ruffin repeated the order and pointed her revolver at them.
At that point, the male, Leonard Greenridge, reached to the backseat and
grabbed a long cylindrical item that Ruffin thought was a shotgun. The item
turned out to be a wooden nightstick. Ruffin shot Greenridge causing him
permanent disabling injuries.
When the lawsuit went to trial, the judge refused to allow Greenridge to
introduce evidence of violations of police procedure immediately preceding the
shooting. Greenridge alleged that Ruffin “violated standard police procedure for
night time prostitution arrests by not employing proper backup and not using a
flashlight. Thus, Greenridge was arguing that if the officer had used a flashlight

125
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he would have recognized the police, not reached to the backseat and therefore
not creating the circumstances of the shooting.
In rejecting Greenridge’s appeal, the court quoted language from the United
States Supreme Court’s decision in Graham where the Court asserted that
reasonableness was to be considered “at the moment” the officer used force.
The 4th Circuit court concluded that the events preceding the use of force were
irrelevant to the ultimate use of force.

Fifth Circuit
The United States Court of Appeal for the 5th Circuit does not consider preseizure conduct when analyzing the objective reasonableness of the use of
deadly force.126
In Fraire v. City of Arlington, the court reviewed an allegation of excessive
force in the shooting death of Javier Fraire. Fraire came to the attention of
Officer Lowery of the Arlington Police Department when he took a wide swing out
of a parking lot and nearly struck vehicles in the opposing lane of travel. Officer
Lowery, who was in an unmarked vehicle, further observed that Fraire and
another occupant in the vehicle were drinking beer.
The officer followed the duo and called for a marked vehicle to pull them over.
Before a marked vehicle arrived, Fraire turned onto a residential street and pulled
into a driveway. The passenger, Rodriquez, indicated later that this maneuver
was an attempt to trick Lowery. As Lowery approached the vehicle, Fraire sped
off. Fraire failed to negotiate a curve at high speed and ended up on someone’s
front lawn. Officer Lowery approached again, but the vehicle sped off.
Officer Lowery ended up following Fraire into a cul-de-sac where, according
to Lowery, Fraire had room to get by his police vehicle. A witness reported that
Lowery was in the street about 10 feet from his police car when Fraire drove
toward him. When the vehicle closed in, Lowery fired a shot causing the Fraire’s
truck to change direction and crash on a front lawn. The shot had struck Fraire in
the head, killing him.
Officer Lowery was cleared in a department investigation from policy
violations but the report indicated that Lowery had made some tactical errors.
“Specifically, the investigation found that there was never any need for Lowery to
follow the truck into the subdivision because it was a dead end, and that there
126
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was never any need for Lowery to get out of his vehicle: ‘When he got out of his
car and stood in the cul-de-sac, he invited the truck to aim for him.’”
In rejecting the plaintiff’s argument that Officer Lowery’s tactics made his
ultimate use of deadly force unreasonable, the court cited its previous decision in
Young v. City of Killeen.127 “There, the district court found that the officer had
acted negligently and contrary to good police procedure. On appeal, we noted
that ‘the sense in which [the district court] finds excessive force is that the force
would have been avoided if [the policeman] had approached Young as required
by proper police procedures.’ We found to the contrary, however that
regardless of what transpired up until the shooting itself, Young’s
movements gave the officer reason to believe, at that moment, that there
was a threat of physical harm. We said: ‘The constitutional right to be free
from unreasonable seizure has never been equated by the Court with the
right to be free from a negligently executed stop or arrest.’”
A more recent case from the United States District Court for the Northern
District of Texas at Fort Wayne reiterated the position of Fraise v. Arlington. In
Davis v. City of North Richland Hills128 the court examined a case where police
executed a search warrant at the home of Troy Davis. Upon entering the Davis
home, an officer observed Davis and believed he had a gun. The officer shot
and killed Davis. In the lawsuit, Davis’ family challenged the search warrant; the
failure of police to knock and announce; and the ultimate use of deadly force
against Davis.
In rejecting that portion of the Davis’ family’s argument that the police tactics
created the need to use deadly force the court concluded: “To the extent that
plaintiff’s are alleging that the officer defendants’ force was excessive, in part,
because they did not follow police procedures by obtaining a valid search warrant
and knocking and announcing their presence before entering, the court notes
that the constitutional right to be free from unreasonable seizure has never been
equated by the court with the right to be free from a negligently executed stop or
arrest. [citing: Fraire v. City of Arlington] In other words, even assuming that
the officer defendants were somehow negligent in their actions leading up
to the shooting of Troy Davis, such negligence resulting in death does not
automatically indicate that a constitutional violation has occurred. The
proper inquiry in a claim under the Fourth Amendment for excessive force
is to evaluate the circumstances surrounding the actual shooting and not
the events leading up to the shooting itself.”

Sixth Circuit

127

Young v. City of Killen, 775 F.2d 1349 (5th Cir. 1985).
Davis v. City of North Richland Hills, 2003 U.S. Dist. LEXIS 17579 (Northern Dist. Tex., Fort Wayne
2003).
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The United States Court of Appeal for the 6th Circuit uses a segmented
approach to liability in use of force cases. In other words, the each action during
the event is considered as a distinct segment, separate and apart from each
other action of the officer(s).
Dickerson v. McClellan,129 involved a call to the police regarding shots fired at
a residence in Nashville, Tennessee. A woman, Margie George, called to report
hearing 9 shots fired in her neighbor’s house. The neighbor, Joel Dickerson, was
reportedly intoxicated and had fired the shots inside his home.
Two officers responded to the scene and spoke with Mrs. George. The
officers did not ask Mrs. George if Dickerson was alone in the house. Officer
McClellan and Sergeant Stevens approached the Dickerson home. The external
storm door was closed but the inside door was open allowing the officers to see
inside the home. The officers observed a telephone cord stretched out beyond
their sight and heard a male voice yelling in a threatening manner, but could not
make out what the man was saying. Without knocking or announcing their
presence, the officers entered the house. Upon entering, the officers smelled
burnt gunpowder indicating that a gun had recently been fired in the residence.
The officers then heard the man state: “I’ve got something for your ass” and
heard the sound of cylinder on a revolver closing. Sergeant Stevens took a
position of cover in the house while Officer McClellan ran outside to find cover.
Dickerson followed McClellan out of the house and passed by Sergeant Stevens.
While there is a dispute among witnesses to the events that occurred next, both
officers report hearing Dickerson yell: “I’ll get you motherfucker” as he ran toward
the front door.
Officer McClellan reported that Dickerson, upon exiting the house, pointed a
gun at McClellan. McClellan fired nine times, killing Dickerson. Sergeant
Stevens fired four times from inside the house, but according to the facts
reported in the case, his shots missed Dickerson. One of the sergeant’s shots hit
an innocent bystander who was witnessing the event from across the street.
For purposes of the discussion here, the important issue in this case is how
the 4th Circuit viewed the officers’ failure to knock and announce their presence.
This is the type of pre-seizure conduct which a plaintiff may allege, and did allege
in this case, created the need to use deadly force. The argument is, had the
police knocked and announced their presence, Mr. Dickerson would have known
who they were and may have voluntarily submitted to their authority.
The court noted that the plaintiff’s argument was that “conduct preceding the
shooting is relevant to the issue of the objective reasonableness of the force.”
One of the plaintiff’s arguments to support this position was that the officers
should have investigated further before approaching Dickerson’s home. The
court asserted:
129
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“We note that the Fourth Amendment does not require officers to use the best
technique available as long as their method is reasonable under the
circumstances…Plaintiffs also contend that the fact finder should consider all of
the circumstances preceding the shooting in determining liability for excessive
force under § 1983. Specifically, plaintiffs contend that the officers should be
held accountable for creating the need to use deadly force by their unreasonable
unannounced entry. The officers respond by posing the question whether a
police officer who is negligent in performing some aspect of his pre-entry
investigation ‘must allow an armed assailant to chase him out of the house
and kill him because he created the emergency to which he had to react
lethally.”
The court rejected the plaintiffs’ argument and segmented the actions of the
officers. The court concluded that “in reviewing the plaintiffs’ excessive
force claim, we limit the scope of our inquiry to the moments preceding the
shooting.” The court indicated that the unannounced entry would be reviewed
as a separate claim under the law related to home entries, i.e. was it reasonable
for the officers to enter the Dickerson home without a warrant. On this point the
court found that the officers had exigent circumstances.
Notwithstanding the court’s refusal to consider pre-seizure conduct as part of
the excessive force [deadly force] claim; the court refused the officers’ motion for
summary judgment. The refusal was based on the conflicting testimony between
the officers and witnesses as to whether Dickerson posed a danger to the
officers at the time of the shooting. As such, the case was remanded to the
lower court for a trial.

Seventh Circuit
A case that is consistently cited among all of the federal courts is a case
decided by the United States Court of Appeal for the 7 th Circuit in 1994.130
Plakas v. Drinski, involved the shooting death of Konstantino Plakas by Deputy
Drinski of the Newton County Sheriffs’ Department in Indiana.
The facts surrounding this case began when Plakas was involved in a single
car collision, rolling his vehicle and ending up in a ditch. As the police and
emergency medical personnel responded, Plakas was spotted on the side of the
road. The EMT who spotted Plakas convinced him to return to the scene of the
accident. Following Plakas’ refusal of medical attention, he was arrested for DUI.
He was handcuffed behind his back but complained that this positioning was
hurting due to some scarring he had on his chest from a previous burn injury.

130

Plakas v. Drinski, 19 F.3d 1143 (7th Cir. 1994); cert denied 513 U.S 820 (1994).

Jack Ryan © 2016

128

Legal & Liability Risk Management Institute
While being transported, Plakas escaped from the police vehicle and fled to
the home of his fiancée’s parents. The police entered the home, at which time
Plakas picked up a fireplace poker and began threatening the officers. One of
the officers was struck in the wrist when he tried to move in on Plakas. Plakas
then fled the house with officers in foot pursuit. The officers chased Plakas
through the woods to a clearing where he was surrounded.
Deputy Drinski began speaking with Plakas and at several points over a
fifteen to thirty minute period had Plakas calmed down. At one point Plakas told
Drinski, “Either you’re going to die here or I’m going to die here.” He also invited
the officers to shoot him. At some point during the dialogue, Plakas began to
charge Deputy Drinksi with the poker over his head. Deputy Drinski began
moving backwards but was stopped by the edge of the clearing which was
wooded. When Plakas was within two arms lengths, Deputy Drinski fired a single
fatal shot to Plakas’ chest.
In the lawsuit, Plakas’ estate argued that Deputy Drinski had a duty to use
alternative methods to apprehend Plakas and the failure to utilize these methods
made the ultimate use of deadly force unreasonable. The plaintiffs argued that
Drinski could have further retreated and maintained a barrier between them and
Plakas; they could have used chemical spray; or, used a canine [that had been
offered] to attack Mr. Plakas.
In its review the court pointed out that while there is no precedent in any
circuit requiring officers to use all feasible alternatives to avoid the use of deadly
force, there are cases holding that where deadly force is reasonable there is no
requirement that officers try non-deadly alternatives first.
“The Fourth
Amendment does not require officers to use the least intrusive or even less
intrusive alternatives in ordering search and seizure cases.”
The court concluded that the time-frame judged in deadly force cases is a
very short one. “Our historical emphasis on the shortness of the legally relevant
time period is not accidental. The time frame is a crucial aspect of excessive
force cases. Other than random attacks, all such cases begin with the decision
of a police officer to do something, to help, to arrest, to inquire. If the officer had
decided to do nothing then no force would have to be used. In this sense, the
officer always causes the trouble. But it is trouble which the police officer is
sworn to cause, which society pays him to cause and which, if kept in
constitutional limits, society praises the officer to cause.”
The court then instructed that in reviewing these cases it would carve up the
incident into segments and judge whether the officer was reasonable at each
stage. But, in doing so, it would consider the use of force stage on its own merit
as a single segment. The court noted: “Reconsideration will nearly always reveal
that something different could have been done if the officer knew the future
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before it occurred. This is what we mean when we say we refuse to secondguess the officer.”
The United States District Court for the Southern District of Indiana,
Indianapolis applied the conclusion of Plakas in Porter v. City of Muncie.131
Patricia Porter was 50 years old at the time of her death. While she had suffered
from occasional seizures in which she lost consciousness for a number of years,
she began developing more significant mental problems shortly before her death.
On the night of her death, Mrs. Porter had a violent episode that led her
husband to the decision to take her to the hospital. As he got ready she obtained
a butcher knife, refused to go to the hospital and told him to get out of the house
before she hurt him.
Mr. Porter called 911 which led to a police response. While enroute, Officer
Robbins observed Mrs. Porter walking with a butcher knife in one hand and a
meat cleaver in the other. Officer Robbins continually ordered Mrs. Porter to
drop the knives as he followed her on foot. Officer Robbins maintained a
distance of about 25 feet between him and Mrs. Porter and aimed his gun at her.
He continued to shout at her to drop the knife. Mrs. Porter responded at some
points for the officer to “leave me alone” and “f you, go ahead and shoot me.”
Officer Jent, who had joined Officer Robbins, decided that he would try
moving in on Mrs. Porter and deliver a blow with his flashlight to her knife hand
while at the same time using a leg-sweep to knock her down. As Officer Jent
moved toward Mrs. Porter, Officer Robbins observed Mrs. Porter move in a
threatening manner toward Jent and again screamed at her to drop the knife.
She continued toward Officer Jent and appeared to Robbins to raise the knife. At
that point Officer Robbins fired two shots, fatally wounding Mrs. Porter.
The lawsuit that followed attacked Officer Robbins tactics in approaching Mrs.
Porter and alleged that these tactics made the ultimate use of deadly force
unreasonable. “Plaintiff’s expert witness, Dennis Waller, criticized Officer
Robbins for using shouted commands rather than speaking to Mrs. Porter in a
calm voice and waiting for other officers to arrive who might have had more
experience in dealing with mentally disturbed persons.” Mr. Waller also criticized
Officer Robbins for having approached to within 15 feet of Mrs. Porter.
In rejecting the plaintiff’s attack on tactics the court asserted: “At this point it
would be sheer speculation to say that a different approach to Mrs. Porter’s
behavior would have produced a better outcome.” Further, “Officer Robbins also
did not act unreasonably, let alone unconstitutionally, before the shooting by
closing the distance form Mrs. Porter to about 15 feet. His approach itself, of
course, was not excessive force…Officer Robbins also did not violate the Fourth
Amendment or act unreasonably when he did not retreat as Mrs. Porter
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advanced toward him with an upraised butcher knife…The Fourth Amendment
dies not require a police officer to retreat when a subject threatens the officer or
others with violence.” [citing Plakas v. Drinski]
Although Drinski is regularly cited in police deadly force cases, a more recent
case from the United States Court of Appeal for the 7 th Circuit seems to open the
review of the “totality of circumstances” a bit wider.
In Deering v. Reich,132 the court reviewed the shooting death of “sixty-nineyear-old Reinhold Deering.” Mr. Deering had previously been committed to a
mental institution and in the months preceding his death he had been acting
abnormally. One of the events giving rise to the shooting began when Mr.
Deering accidentally backed into a motorcycle with his car. The owner of the
motorcycle was willing to let Mr. Deering pay for the gas that spilled from the
motorcycle to forget the whole thing. Following Deering’s refusal, he was
charged with misdemeanor property damage. When he failed to appear in court
on this charge, a warrant was issued.
The warrant for Deering’s arrest was issued on January 31, 1995. Several
hours later, at 11:00 p.m., officers decided to go to Mr. Deering’s farm to arrest
him for this misdemeanor warrant. The officers arrived at the farm at 12:45 a.m.
on February 1st. They parked their vehicles out of sight and snuck up to the
house. One officer looked into a window and observed Deering sleeping. A
second officer knocked at the door. The officers indicated that they identified
themselves at which point Deering responded: “Goddamn Sheriff’s Department.”
Officers then observed that Deering had picked up a rifle or shotgun.
Deering then came outside with the firearm and apparently fired a shot.
Deputy Reich thought that another officer had been hit. When Reich shined his
flashlight on Deering, he believed that Deering was facing him. He ordered him
to drop the gun. Deputy Reich then fired 11 shots at Deering, “killing him when 2
of the shots hit him in the back.”
At the outset the court noted that one of the issues in the lawsuit was the
“preseizure” conduct of the officers. The court was troubled with the trial court’s
restrictive view of what constituted the “totality of circumstances” known to the
officers at the time of the shooting. “As the instructions [of the trial court] properly
note, the reasonableness of Reich’s shooting of Deering must be judged by the
totality of circumstances. The question is, ‘what totality of circumstances’? Or,
using the defense phrasing, what is ‘seizure’ conduct and what is ‘preseizure’
conduct? Where, in other words, are the boundaries of the totality of
circumstances?”
In its analysis the court asserted: “The totality of circumstances cannot be
limited to the precise moment when Deering discharged his weapon.” The
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court questioned: “So, in the present case, does the totality of circumstances
include, for instance, the fact that the deputies decided to serve the warrant in
the middle of the night on an elderly man living alone in a rural farmhouse?
Deputy Reich calls such information immaterial ‘preseizure’ conduct. He points
out that in Carter v. Buscher133 we said that ‘preseizure conduct is not subject to
Fourth Amendment scrutiny.’”
In concluding that some of the “preseizure” information was relevant, the
court noted that “reasonableness depends on the information that the officer
possesses prior to and at the immediate time of the shooting…What Deputy
Reich knew about Deering and the basis for the warrant would seem to fall within
these parameters. After all, we can only assume police do not approach the
arrest of a jaywalker and a cop killer in the same fashion.”
The court went on to note that the reasonableness of a seizure is not
restricted to when a seizure is made, but also includes the manner in which the
seizure is carried out. “Applied to our case, both the time and manner of the
execution of the warrant are part of the totality of the circumstances.”
While the court was critical of the trial judge’s restriction on evidence with
respect to the totality of circumstances, the court concluded that these
restrictions were not fatal to the trial court’s findings. The court concluded that
the plaintiffs were not entitled to a new trial.

Eighth Circuit
In Rollins v. City of Little Rock,134 the United States Court of Appeal for the
Circuit reiterated its prior holding that pre-seizure conduct is not part of the
Fourth Amendment reasonableness analysis. The facts in Rollins, involved the
shooting of Norman Rollins. Mary Rollins had called police twice to remove her
son, Norman from her beauty salon. Norman was shot by Officer Smith of the
Little Rock Police Department during a confrontation while the officer was trying
to get Norman to leave. Mrs. Rollins appealed a jury verdict that Officer Smith
had acted reasonably based upon the judge’s refusal to allow certain pre-seizure
evidence to be admitted at the trial.
8th

The 8th Circuit concluded: “…we find no abuse of discretion in the exclusion of
evidence of pre-seizure conduct, including a Little Rock Police Department
general order on handling mentally ill persons, and a Deadly Force Review Board
report completed after the incident…In this circuit, pre-seizure conduct is not
relevant in determining whether there was a Fourth Amendment violation.”
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The 8th Circuit cited its prior holding in Schulz v. Long135 which also involved
the use of force against a mentally ill person. Steven Schultz was a diagnosed
paranoid schizophrenic who had been hospitalized on numerous occasions. On
July 17, 1986, Steven began to have an episode in which he became destructive
at his home. When his parents were unable to control him, they called his
psychiatrist. The psychiatrist suggested that the police be called to assist in
getting Steven to a psychiatric hospital.
Two officers responded to the Schulz residence and were informed of
Steven’s condition; the fact that he was destroying things in the basement; and
the fact that he had previously been the subject of an involuntary commitment.
Mrs. Schulz further informed the officers that Steven did not have access to
weapons and that she did not believe him to be dangerous.
While the two officers spoke to Steven from outside a barricade that Steven
had erected, Steven obtained a hatchet. After convincing from the officers, he
put the hatchet down. After conversing with the officers for a period of time,
Steven agreed to go to the hospital. He went into his room to gather some
belongings. One of the officers took the opportunity to remove the hatchet from
the area which incensed Steven. He began throwing bricks at the officers.
When he ran out of bricks one of the officers attempted to get by the barricade to
subdue Steven. When the officer was slowed by the barricade, Steven retrieved
a long-handled, double-bladed ax and charged the officer. The officer warned
Steven to drop the ax or he would shoot. When Steven got within six to eight
feet of the officer, the second officer shot him. Steven ended up three to five feet
from the officer.
As part of the lawsuit it was contended that the officers, by their actions in
trying to subdue Steven, created the need to use deadly force, thus, rendering
the ultimate use of force unreasonable. The plaintiff suggested that the officers
should have waited for a supervisor or a SWAT team. Additionally the plaintiff
asserted that the officers should have used a lesser-degree of force or followed a
policy of only using deadly force as a last resort.
In rejecting the plaintiff’s argument, the court asserted: “…we scrutinize only
the seizure itself, not the events leading to the seizure, for reasonableness under
the Fourth Amendment.” The court further rejected the plaintiff’s argument that
the officers should have used a lesser degree of force or different tactics. The
court concluded that this is the type of “Monday morning quarterback” approach
that is not allowed under an objective reasonableness analysis.

Use of Deadly Force: Pre-Shooting Conduct
How a Court’s Analysis Impacts Suicide by Cop Cases in the 8th Circuit
135
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Two of the more significant issues when dealing with law enforcement’s use of
deadly force are first, how will the court analyze the totality of circumstances, and
second, how does the mental state of the person law enforcement is dealing with
impact the use of force decision?
In Graham v. Connor136 the United States Supreme Court held: “The
‘reasonableness’ of a particular use of force must be judged from the perspective
of a reasonable officer on the scene, rather than with the 20/20 vision of
hindsight.” In Tennessee v. Garner, the Court held that all Fourth Amendment
seizures are judged by a “totality of circumstances.”137 Putting these two
standards together it becomes clear that a court must review an officer’s use of
force by the Totality of circumstances from the perspective of a reasonable
officer at the scene, rather than with the 20/20 vision of hindsight.
The issue which arises among the courts is exactly what factors are included in
the “totality of circumstances.” Some courts looked to the moment in time that the
seizure was made,138 while others allow the events leading up to the need to use
deadly force as part of the analysis.139 Simply stated, some of the United States
Courts of Appeals do not ask how the officer arrived at the moment in time, but
simply ask, was the officer or someone else in danger of serious bodily harm or
death at the time the force was used? Other courts look at the officer’s pre-force
conduct to determine if the officer’s tactics or actions in some way created or, in
some way caused, the need to use deadly force. Some of the courts have
applied different variations of this analysis.140 Due to this split among the Circuits
as to how force will be analyzed, an allegation that an officer’s tactical approach
to a given use of force circumstance may impact the ultimate use of force in
some parts of the country, but not others. In some parts of the country courts
consider only the last frame, in a series of snapshots of the particular event while
others consider every snapshot leading up to the last frame as part of the
equation. In the latter type of analysis, the question is often asked, did the officer
place him or herself in the position of peril through poor tactics, thus creating the
need to use deadly force?
This pre-shooting conduct/tactic issue often arises in cases where officers are
dealing with emotionally disturbed, suicidal, or mentally impaired persons. The
manner in which this issue arises usually surrounds a common set of facts. An
emotionally disturbed person (EDP) is threatening suicide with a weapon.
Officers respond to the scene and end up using deadly force when the subject
uses the weapon to threaten the officers. The pre-shooting conduct comes into
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question when plaintiff’s expert calls into question the approach and tactics of the
officers which led up to the need to use deadly force. One can expect that the
plaintiff’s expert will assert that officer’s should have slowed the situation down;
should have backed off; should have sought the assistance of mental health
professionals; should have applied crisis intervention/Memphis model tactics;
should have used de-escalation techniques; and should have used other lesslethal force tactics to bring the situation under control. If the particular
jurisdiction’s United States Court of Appeals, is one which opens the totality of
circumstances to include pre-shooting conduct, these factors may relevant in
determining whether the officer’s ultimate use of deadly force was reasonable,
even if, at the moment in time the force was used, the officer or someone else
was clearly in danger of death or serious bodily harm. If the case arises in a
jurisdiction where the United States Court of Appeals looks only to the moment in
time the force was used, these pre-shooting factors may be irrelevant.
A recent case decided by the United States District Court for the District of South
Dakota, Southern Division, shows the interplay between the issue of pre-shooting
conduct and dealing with the suicidal EDP.141
The Ogle case involved an emotionally disturbed man, Anthony LaRocco, who
was threatening suicide. LaRocco was known to law enforcement, including
some of the officers involved in the event leading to the lawsuit, as the result of
prior occasions involving emotional disturbance episodes, at least one of which
included a threat to commit suicide.
The court outlined some of the facts as follows:
“On October 20, 2007, at 7:26 p.m., a telephone operator called 911 stating that
she had received a call from a gentleman stating that he was bi-polar, manic
depressive, that he had two small children and told the operator not to send the
police. The telephone operator also informed 911 that the caller stated he had a
gun and had been drinking. At 7:30 p.m., a counselor at the Missouri Shores
crisis line called 911 to relay a call that she received from a gentleman who said
that he was bi-polar, manic depressive, and had been drinking. The counselor
said the caller stated that he had two small children and that if the counselor sent
law enforcement to his house, "people are going to die." The counselor informed
the 911 operator that she thought she had heard shots fired during the call. At
7:34 p.m. on October 20, 2007, LaRocco called 911 and stated that he had a 9
mm gun in his pocket and that he would shoot himself in the head. LaRocco
stated during this call that if he saw headlights coming he would pull the gun out
and pull the trigger. He stated that he was very dangerous and that he would
blow up fuel pods on the James Ogle farm if he saw headlights. LaRocco called
911 again at 7:37 p.m. that evening stating that he had two small children who
141
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were in Jim Ogle's trailer and that they would be alone in the trailer. He told the
officers not the hurt the children and told the 911 operator that they should call
their mother at Stables bar to come watch them. LaRocco stated that he was the
one who had been on top of the bar recently and that officers had previously
been to his house. He said that he would leave the trailer and would put a gun to
the officers and that they would be able to shoot him with no problem. LaRocco
stated that he was tired of the suffering that Jim Ogle and others in his family had
put him through and that Jim Ogle was the one who was going to pay for all of
this. LaRocco told the operator that he could not "handle it anymore" and just
wanted someone to help him.”
It was noted that prior to engaging LaRocco, officers had received information
from Mr. LaRocco’s fiancée that the gun possessed by LaRocco was actually a
BB gun. It was also known that the children were no longer with Mr. LaRocco by
the time he was engaged by the officers.
During the investigation of this event, as the officer’s began to stage at a local
airport, a pickup truck was observed fleeing the area of the airport. Officer’s
began to pursue this truck which was being operated by LaRocco. LaRocco fled
from the truck following the vehicle pursuit and fled into a field. He was
illuminated by maneuvering law enforcement vehicles as he moved through the
field with the gun in hand. As a result of LaRocco pointing the gun at officers,
deadly force was used and a lawsuit was brought. There is no question, that at
the time the force was used, a reasonable officer would believe that he or she
was in danger of serious bodily harm or death. The question raised by plaintiff’s
expert was whether the officer’s actions leading up to the moment deadly force
was used were proper. The court, in its analysis quoted the testimony of
plaintiff’s expert:
“Plaintiff cites the deposition and report of her retained expert, Kevin
Johnson, who opines that Sheldon and Lantz did not have a reasonable belief
that they and others were in danger of physical harm. In his deposition Mr.
Johnson based his conclusion on the following circumstances:
Q. In view of those facts, it's your opinion that Trooper Lantz did not have a
reasonable belief that he and the others near him were in danger of physical
harm?
A. I would say no.
Q. And why not?
A. I would say the totality of circumstance to me is at that very moment they
all had cover. The lights, meaning headlights, spotlights, and it was 9 -- I'm not
sure exactly when the shot was fired. Somewhere around 9:20, somewhere in
that area. Anthony obviously was suicidal, very stressed. Found out that he had
alcohol in his system.
Q. Later they found out.
A. Right. But he had alcohol in his system. He was very nervous, stressed
with the officers yelling at him and so forth. A mental person like that, it's going
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to stress them out even more. They were roughly 25, 26, 27 yards away, and
with the lights shining in his eyes at that time of night, I'm guessing he didn't see
a whole lot, other than a lot of conversation going on at him. Besides that
immediate right there, what I just stated, they had the SWAT team two minutes
away when the shot was fired.
Q. I want to keep my question focused right at the time the shot was fired.
A. That's what I will say. With all those things I just stated, one step to the left
for either Officer Lantz or whomever, the cover was there, they had everything
they needed. They also could have backed off that situation. He did not fire a
shot up to that point. They were out there 13 or 14 minutes. This guy did not fire
a shot at any of that time. No shots were fired up to that time. They very easily
could have backed of from the situation, because up to that point it was nothing
but a misdemeanor out there. No felony had been committed until they got to that
field. To me, the circumstances did not allow that kind of shot to be made.
Q. Based on your reading of the materials you reviewed, are you telling me
that it would have been impossible for Mr. LaRocco to fire a handgun and hit one
of these officers under those circumstances had the handgun been real?
A. I suppose he could have fired the weapon at anytime. But if they would
have gave him the distance that I feel they should have gave, along with all those
other circumstances that I gave, I don't feel there was any cause for deadly force.
I feel excessive force, deadly force was used.
Q. I understand you are looking at it under what you believe is the totality of
the circumstances. I want to limit my question to the circumstances, the
conditions that existed at the time the shot was fired.
A. I'm still going to say no.
Q. Why not?
A. I just explained them. That would be my answer.
Q. Even though you admit that the officers had a right to believe that gun was
a genuine gun.
A. They had the right to believe it was a genuine gun. That's correct.
Q. They were at least exposed or partially exposed at the time Mr. LaRocco
pointed that gun at them using two hands?
A. Whether they were exposed or not, I'm going by the report. They had cover
of their vehicles. They had cover of darkness. I'm going by their reports.
Q. Whatever happened, whatever the lighting conditions were, it was light
enough so that when Mr. LaRocco pointed that gun just prior to the time he was
shot, he pointed it right at people. Didn't he?
A. I don't think he knew who he was pointing it at: I think he was just pointing
at that direction, because that's where the lights were and that's where the voices
were at. I don't honestly believe he could see anybody out there.
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Q. Why do you say that?
A. Because I know what happens at night when you shine lights in an
individual's eyes. That's why as officers, when you pull somebody over at night,
you put your lights and your spotlights in the mirrors and rear-view mirrors so the
subject or person cannot see how you approach a vehicle.
Q. So is it your opinion that a reasonable officer in the position of Sheldon
and Lantz should have assumed that even though the gun was pointing directly
at them, that really the guy pointing the gun didn't know they were there?
A. I'm sure he knew they were there. He could hear their voices. I can't say he
knew he was pointing it at them. I would not say that.
Q. That's poorly phrased. Should a reasonable officer in the position of
Sheldon and Lantz have believed that Mr. LaRocco did not know he was
pointing the gun directly at them at the time of the shot?
A. That Officer Lantz and Sheldon, that they could see he was pointing the
gun at them?
Q. That's what they testified to. Didn't they?
A. That's what they said in their report. I can't dispute that. That's what they
said.
Q. My question is would reasonable officers in their position seeing Mr.
LaRocco pointing a gun directly at them not have a valid reason to believe Mr.
LaRocco was, in fact, pointing the gun at them with the intent to shoot at them?
A. I would say no. I don't think they knew what he was going to do. He was
out there for 13 minutes pointing the gun in different directions. Many of the
reports said that he was pointing the weapons toward them. What he wanted to
do at that moment, I have no idea.
Q. I don't know what Mr. LaRocco wanted to do. I'm just asking what a
reasonable officer seeing the gun pointed directly at them had reason to believe
that guy pointing the gun may shoot me.
A. They probably did think that.
Mr. Johnson also stated that the officers should have used one of the several
less deadly alternatives he believed were available to the officers at the time
rather than using deadly force.”
Thus, the plaintiff was attacking the pre-shooting conduct of the officers as it was
acknowledged by their expert that a reasonable officer with gun pointed at him or
her would believe that they were in danger of serious bodily harm or death.
The federal district court, applying the analysis adopted by the United States
Court of Appeals for the Eighth Circuit, dismissed the lawsuit finding on behalf of
the officers. The trial court, citing the caselaw for their Circuit asserted: “Contrary
to Starks and the other cases cited by Plaintiff, the Eighth Circuit has stated that
‘[t]he Fourth Amendment prohibits unreasonable seizures, not unreasonable or
Jack Ryan © 2016

138

Legal & Liability Risk Management Institute
ill-advised conduct in general. Consequently, we scrutinize only the seizure itself,
not the events leading to the seizure, for reasonableness under the Fourth
Amendment.” Thus, whether the officers could have used better or other tactics,
is not the issue, the issue is whether the officers were in danger of serious bodily
harm or death at the moment of the shooting itself.
The court outlined the rationale behind this decision as follows:
In examining the facts known to Lantz at the moment of the shooting, as the
Court is obligated to do, the Court concludes that Lantz's belief that LaRocco
posed a serious threat to his physical safety and to the physical safety of officers
Duncan and Sheldon who were also in the line of fire from LaRocco's gun was
not objectively unreasonable. Right before LaRocco was shot, officers reported
that LaRocco appeared that he was going to comply with officers' orders to drop
his weapon because he had lowered his gun down by his right side. Instead of
dropping his gun, however, LaRocco assumed for the first time Lantz had been in
the field, a two-handed grip on his gun and fell to his knees or into a deep
crouch, pointing the gun directly at officers Lantz, Sheldon, and Duncan.
Although officers Sheldon and Duncan were at least partially behind the cover of
their vehicles, Lantz was fully exposed as he was providing Sheldon lethal cover
from a short distance behind and to Sheldon's right as Sheldon looked for an
opportunity to release his canine. At the time LaRocco assumed this position, he
was approximately 78 feet away from LaRocco. Plaintiff's expert, Kevin Johnson,
stated that officers were correct in assuming LaRocco's gun was a pistol given
their inability to confirm that it was a BB gun and that it was certainly possible for
LaRocco to have inflicted serious bodily harm upon one of the officers from that
distance had the handgun been a real pistol.
The fact that Lantz had been informed that LaRocco was intending to commit
suicide by cop, that LaRocco had exhibited suicidal behavior in the field, and had
waved and pointed his gun in the direction of officers numerous times throughout
the encounter without firing a shot does not render unreasonable Lantz's belief
that LaRocco posed a serious threat to his physical safety at the time he fired his
weapon. The Court is simply unwilling to put officers in a situation whereby they
cannot defend themselves from a threat of deadly force if it appears that a
suspect is mentally ill and suicidal.
In dealing with the plaintiff’s argument that the officers should have attempted
some lesser use of force prior to deadly force, the court stated:
“The fact that there exist questions of fact as to whether other less obtrusive
alternatives, such as utilizing Sheldon's canine to subdue LaRocco, were
available to Lantz does not alter this Court's conclusion that Lantz's decision at
that moment to use deadly force was not objectively unreasonable. Although the
Eighth Circuit in Cole acknowledged that courses of action other than the use of
deadly force may have conceivably been available to the officer in that case, the
court stated that "[t]he Constitution, however, requires only that the seizure be
Jack Ryan © 2016

139

Legal & Liability Risk Management Institute
objectively reasonable, not that the officer pursue the most prudent course of
conduct as judged by 20/20 hindsight vision." Cole, 993 F.2d at 1334. "It may
appear, in the calm aftermath, that an officer could have taken a different course,
but we do not hold the police to such a demanding standard." Gardner, 82 F.3d
at 251. Even assuming that Sheldon had an opportunity to release his canine,
Lantz was not required to utilized this less lethal force because his belief that
LaRocco posed a serious and immediate threat to his physical safety was not
unreasonable.”
Thus, the analysis in jurisdictions covered by the United States Court of Appeals
for the 8th Circuit (North Dakota, South Dakota, Nebraska, Minnesota, Iowa,
Missouri, Arkansas), pre-shooting conduct and tactics may not be relevant to the
ultimate issue of whether use of deadly force was reasonable and there is no
lesser-alternative requirement with respect to use of force. The question is
whether the particular force used was reasonable under the circumstances.

Ninth Circuit
The United States Court of Appeal for the 9th Circuit clarified its analysis of
deadly force cases in Billington v. Smith.142 Detective Smith had worked an offduty job as a security officer following his workday. When he finished, he picked
up his wife and daughter from their job as ushers at a Neil Diamond concert and
headed home. While driving home, a vehicle squealing its tires passed Smith at
a high rate of speed. Detective Smith, operating his unmarked police vehicle
pursued the vehicle and notified his department’s dispatcher. When the vehicle
crashed Detective Smith approached it prior to the arrival of backup officers in
order to ascertain whether the driver was injured. He carried his gun in one hand
and a 16” flashlight in the other.
While at the car, a fight ensued in which the decedent, Ryan Hennessey,
climbed out through the driver’s window and grabbed Smith by the throat. During
the course of this fight Hennessey was said to be screaming, “Shoot me!” At one
point Smith yelled to his daughter to bring him his handcuffs, which were left
behind in the patrol car. The struggle continued until Detective Smith shot and
killed Hennessey. At the subsequent lawsuit, an expert witness testified to
numerous tactical errors that Smith had made which put him in a position of peril
and thus, created the need to use deadly force. The 9 th Circuit, citing numerous
previous decisions concluded that where “an officer intentionally or recklessly
provokes a violent response, and that provocation is an independent
constitutional violation, that provocation may render the officer’s otherwise
reasonable defensive use of force unreasonable as a matter of law. In such
a case, the officer’s initial constitutional provocation, which arises from
intentional or reckless conduct rather than mere negligence, would
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proximately cause the subsequent application of force.” In applying this
standard to the facts in this case, the court decided that the tactical errors made
by Detective Smith were, at worst negligence, and thus did not rise to the level of
a constitutional violation.

Tenth Circuit
The United States Court of Appeal for the 10 th Circuit has taken an approach
which considers pre-seizure events that are “immediately connected” to the use
of force.
In Romero v. Bd. Of County Commissioners of Lake Colorado, 143 the court
considered a lawsuit filed following the fatal shooting of Richard Romero. The
shooting occurred after Deputy DeFabbo of Lake County was dispatched to
assist Eagle County by checking on a motorist. When he arrived, he spoke with
Richard Romero. Romero appeared to be intoxicated. Deputy DeFabbo notified
Eagle County that the motorist appeared intoxicated and that he would stand by
until they responded.
While waiting, Romero approached the deputy and asked if he could repair his
car. Deputy DeFabbo told Romero that he could repair the vehicle but he could
not drive it because of his apparent intoxication. Both the officer and Romero
returned to their vehicles. At some point Romero again approached the deputy.
The deputy told Romero to return to his car. Romero began toward his car, but
abruptly turned and attacked the deputy. He punched DeFabbo in the face and
then ran a knife across his body. DeFabbo stepped back and ordered Romero to
drop the knife. When Romero advanced Deputy DeFabbo shot him, causing his
death.
The theory behind the lawsuit was “that DeFabbo contributed to the
circumstances that led to the use of deadly force. Deadly force, plaintiffs claim,
would have been unnecessary had DeFabbo arrested and handcuffed Romero,
an intoxicated driver, as required by standard police procedure and state law.”
“Essentially, plaintiffs argue as a matter of law that the shooting should not be
viewed as an act of self-defense because DeFabbo put himself in a dangerous
situation by not handcuffing Romero. Plaintiffs urge us to look beyond the
immediate circumstances of the shooting and evaluate the reasonableness of
DeFabbo’s actions from the point DeFabbo told Romero he was not free to leave
the scene.”
In rejecting the plaintiff’s theory the court cited to prior decisions that had looked
strictly at “the moment in time” and did not consider pre-seizure conduct. In a
footnote the court asserted: “Whether an officer acted reasonably in using
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deadly force is heavily ‘fact dependent.’ We recognize that an officer’s
conduct prior to the suspect’s threat of force may be relevant to the
reasonableness inquiry if the conduct is ‘immediately connected’ to the
suspect’s threat of force.”
The court concluded that Deputy DeFabbo had no reason to fear Romero and
therefore his pre-seizure conduct in not handcuffing him was irrelevant to the
ultimate use of force.
In Allen v. City of Muskogee144 the United States Court of Appeal for the 10th
Circuit applied the “immediately connected” conduct of police officers to a deadly
force case involving a suicidal man. Terry Allen left his home following a fight
with his wife and children. Before doing so, he took several guns and
ammunition. The family dispute was reported to the police and a teletype was
sent out advising officers of the description of Mr. Allen’s vehicle and the fact that
he was armed. It was also learned by the police that Mr. Allen had an
outstanding arrest warrant for impersonating a police officer.
Sometime later police received a call from Mr. Allen’s sister reporting that Mr.
Allen was outside her home with a gun and threatening suicide. Officers
responded to the scene and found Mr. Allen seated in his car with one foot
outside of the vehicle and a gun in his right hand which was rested on the center
console. After moving bystanders back the officers moved in and tried to grab
the gun from Mr. Allen. As an officer approached from the passenger side, Mr.
Allen pointed the gun at him, causing the officer to retreat to a position of cover
behind the vehicle. Mr. Allen then swung the gun toward the officers on the
driver’s side of the vehicle which precipitated the officers’ use of deadly force
causing the death of Mr. Allen. The entire sequence of events from the time of
arrival of the first officers until the shooting was ninety-seconds.
The plaintiff’s theory of liability was that the generally accepted police practice
with respect to suicidal individuals who do not have hostages is to isolate and
negotiate. Thus, rushing the vehicle violated these generally accepted police
practices and precipitated the need to use deadly force.
In rejecting the officers’ bid for summary judgment the court noted that the
“excessive force inquiry includes not only the officers’ actions at the moment that
the threat was presented, but also may include the actions in the moments
leading up to the suspect’s threat of force…as we stated in Sevier145 ‘the
reasonableness of [the police officer’s] actions depends both on whether the
officers were in danger at the precise moment that they used force and on
whether the [police officer’s] own reckless or deliberate conduct during the
seizure unreasonably created the need to use such force.’ We will thus,
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consider an officer’s conduct prior to the suspect’s threat of force if the
conduct is ‘immediately connected’ to the suspect’s threat of force.” The
court concluded that a “reasonable jury could conclude on the basis of some of
the testimony presented that the officers’ actions were reckless and precipitated
the need to use deadly force.”
In dealing with pre-shooting conduct in another mental health case, the 10th
Circuit distinguished a case where the officer was faced with a dynamic and
violent situation of the subject’s making when considering the reasonableness of
an officer’s conduct. In Jiron v. City of Lakewood,146 the United States Court of
Appeals for the10th Circuit reviewed the granting of summary judgment in favor of
an officer who used deadly force on a fifteen year-old girl with a knife.
Officer Margaret Halpern responded to a call to investigate two drunk girls who
were suspected of stealing a purse. Upon her arrival, one of the girls, 15-yearold Jessica Jiron, fled into her sister’s apartment. Jessica a 6-10 inch kitchen
knife and fled into a rear bedroom of this second story apartment. Initially Officer
Halpern called for backup and waited, however when she heard Jessica
attempting to escape out of a window, she entered the bedroom. Officer Halpern
observed that Jessica had already managed to cut the window screen. The
officer told this young woman to stop at which time Jessica went after the officer
causing Halpern to retreat back to the hallway. Jessica then returned to the
bedroom and again returned to the bedroom. Officer Halpern continually ordered
Jessica to come out into the hallway and drop the knife.
At some point during this standoff, prior to the arrival of other officers inside the
apartment, Jessica came out into the hallway holding the knife to her chin and
indicating she was going to kill herself. She was no longer hysterical but now
had a “fixed, determined stare on her face.” Jessica then started toward Officer
Halpern prompting the Officer to tell Jessica that she would have to “kill her” if
she did not stop. Jessica responded: “Okay, kill me.” When Jessica moved to
within five feet of the officer she raised the knife over toward Officer Halpern.
Officer Halpern then fired at Jessica, wounding her.
In a subsequent civil rights lawsuit brought against the officer, the federal trial
court granted summary judgment in favor of Officer Halpern finding that the
officer’s action were reasonable as a matter of law. On appeal, Jessica
challenged, among other things, that the officer’s actions in failing to wait for
backup and entering the bedroom, created the need to use deadly force and
even if at the moment of the shooting the officer’s action was justified, the preshooting conduct made the shooting unreasonable.
In analyzing this case, the United States Court of Appeal for the 10th Circuit found
that Officer Halpern’s actions leading up to the shooting were immediately
connected to the use of force and thus had to be considered as part of the totality
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of circumstances. In looking at the officer’s decision to go to the bedroom
without waiting for backup; the court found these actions to be reasonable based
upon the particular facts that the officer faced her. The court specifically cited the
fact that Jessica was armed with a knife and on the verge of escaping into public
where other officers as well as any other person on the outside of the house may
be placed at risk. The court concluded that “Officer Halpern adequately
performed her duties as a reasonable law enforcement officer by taking steps to
prevent an armed and agitated suspect from escaping.”

Eleventh Circuit
In Menuel v. Atlanta,147 the United States Court of Appeal for the 11th Circuit
cited approvingly to the 7th Circuit’s decision in Plakas v. Drinski. In Menuel,
officers were called due to a mentally disturbed female who was acting violently.
Shortly after the arrival of two officers, the female, Jessie Menuel, charged onto
the front porch with a butcher knife and swung the knife wildly at the officers.
The officers were forced to retreat. When the female returned to the inside of the
home, the officers called for a supervisor and backup. The officers conversed
with family members who indicated that Ms. Menuel did not have access to any
other weapons.
Once the supervisor and backup arrived, the officers devised a plan to take
Menuel into custody. One officer was going to knock at her bedroom window,
creating a diversion while other officers would break through her locked bedroom
door. An additional officer was armed with a vacuum cleaner to throw at
Menuel’s torso should it be necessary. Unfortunately, as the officers burst
through the door, Menuel began firing a .25 caliber firearm at the officers. The
officers returned fire, killing Menuel.
In viewing the facts leading up to the use of deadly force, the court concluded
that there simply was no seizure prior to the shooting, thus there was nothing on
which to base a finding of an unreasonable seizure in the pre-seizure conduct.
The court cited to California v. Hodari D.148 which stands for the proposition that
no seizure occurs until police apply physical force to stop a person’s movement
or, in the alternative, police show authority AND the person submits to that
authority. Here, prior to the shooting, the police had not physically applied force
to Menuel and she had not submitted to their authority. The court refused to
consider the pre-seizure conduct as unreasonable since there had been no
seizure.
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In a more recent case, the 11th Circuit reiterated its position on pre-seizure
conduct.149 The facts in Carr began when officers stopped a subject named
Henderson. Henderson initially lied to officers about his identity. When
Henderson, a parolee, realized his predicament, he offered to make a drug buy
at Carr’s house for the officers. The officers released Henderson to make the
buy and kept him under surveillance as he entered Carr’s home. That was the
last the officers saw of Henderson. Subsequent to Henderson’s entry into the
home, the officers learned that he had three active warrants, one of which was
for parole violation and escape. The officers, who were now hidden in various
bushes around Carr’s home, decided that they would arrest Henderson when he
came back.
As the officers waited, Carr and Wymbs came out of the house. Carr went up to a
vehicle that had blown its horn while Wymbs went to a pay phone down the
street. Upon returning, Wymbs detected movement in the bushes and he and
Carr began throwing rocks. They later testified to being fearful that the person in
the bushes was a subject who had stabbed Carr’s brother the previous night.
Meanwhile, the officers testified that they heard the distinct sound of “someone
racking a round.” Two of the officers testified that they observed Carr and
Wymbs “pointing a weapon at Officer Tantangelo.” The officers, perceiving a
threat, began firing their weapons. Carr was wounded prior to running into his
home. Wymbs was not wounded. Carr and Wymbs filed a civil rights lawsuit.
The trial court granted the officers qualified immunity leading to an appeal by
Carr and Wymbs.
In reviewing the grant of qualified immunity, the court noted that in examining a
shooting that occurred under rapidly escalating circumstances “reconsideration
will nearly always reveal that something different could have been done if the
officer knew the future before it occurred. This is what we mean when we say we
refuse to second-guess the officer. In determining whether the officers in this
case are entitled to qualified immunity, we analyze the precise circumstances
immediately preceding Carr’s being shot and not the earlier surveillance
decisions or the events following the shooting.” The court concluded that the
officers actions here were objectively reasonable and thus, upheld the decision of
the trial court in granting the officers qualified immunity.

Deadly Force to Prevent Escape
Most discussions on law enforcement’s use of deadly force focuses on those
circumstances where an officer is faced with an imminent threat of serious bodily
harm or death to him or herself or some third party who is present at the scene of
some law enforcement event. Little time is usually spent on discussing when an
officer may use deadly force to prevent a suspect’s escape. A recent case from
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the United States Court of Appeal for the 9 th Circuit reiterated the rule announced
in Tennessee v. Garner.150
Danny Mason, the plaintiff in this case, filed suit after being shot during a pursuit
with law enforcement officers. During the pursuit Mason had driven his truck in
reverse straight toward a law enforcement officer causing the officer to jump out
of the way and land in a cactus. Agent Horan of the DEA observed this apparent
assault and fired at Mason as he drove away, attempting to flee. Mason, was
charged with, and pled guilty to, assault on the agent with his motor vehicle.
The United States Court of Appeal for the 9 th Circuit reviewed the trial court’s
grant of qualified immunity for Agent Horan. The real question was whether an
officer could prevent this type of escape by the use of deadly force. Secondly, if
this use of force was not reasonable, then was the law clearly established that
the use of deadly force under these circumstances sufficient to put an officer on
notice that such a use would violate the Constitution.
In upholding the grant of qualified immunity, the court simply quoted the
language from Tennessee v. Garner:151 “The standard for the use of deadly
force against fleeing suspects was articulated by the Supreme Court in
Tennessee v. Garner, 471 U.S. 1 (1985). While noting that ‘the use of deadly
force to prevent the escape of all felony suspects, whatever the
circumstances, is constitutionally unreasonable,’ the Court held that
‘where the officer has probable cause to believe the suspect poses a threat
of serious physical harm, either to the officer or to others, it is not
constitutionally unreasonable to prevent escape by using deadly force.’
Thus, said the Court, ‘if the suspect threatens the officer with a weapon or
there is probable cause to believe that he has committed a crime involving
the infliction or threatened infliction of serious physical harm, deadly force
may be used to prevent escape’ and if warning has been given.”
The court concluded that Mason’s use of the vehicle in driving toward the other
agent, gave Agent Horan the probable cause to believe that Mason had been
involved in the type of violent felony contemplated by Garner and thus, his use of
deadly force to prevent Mason’s escape was protected by qualified immunity.
Many deadly force policies from police agencies around the country more
significantly restrict the use of deadly force as a means to prevent escape. A
common theme in many policies prohibits the use of deadly force when officers
are dealing with assaults by means of a motor vehicle. This case provides an
example of a court’s current interpretation of the law as it relates to the
constitutional use of deadly force. It is also an example of how agency policies
are sometimes more restrictive than the law.
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In Martin v. Dishong, the United States Court of Appeal for the 4 th Circuit refused
to give police officers qualified immunity in a deadly force case.152 In April of
2000 a deputy sheriff from Georgetown County, South Carolina observed the
decedent, Matthew Martin and believed he was going to illegally dump trash. As
the deputy approached him, Martin fled in his truck. Shortly after, a second
deputy observed Martin and began pursuing him. This pursuit concluded at an
intersection where Deputy Dishong and a second deputy had set up a roadblock.
“The deputies assert that when Martin reached the roadblock, he rammed
Dishong’s vehicle, backed up, collided with the vehicle again, backed up a
second time, and then drove forward toward Dishong’s vehicle once more. By
contrast, Martin’s wife alleges that Martin collided with Dishong’s vehicle
accidentally and then tried to turn away from the roadblock. It is undisputed that
Dishong fired several shots at Martin during these events, that the other two
deputies fired at his tires, and that a shot fired by Dishong caused Martin’s
death.” Evidence was offered by the wife of Matthew Martin indicating that
Dishong was in a safe position at that time of the collision. This evidence was
contrary to Officer Dishong’s evidence indicating he was in the path of the
vehicle.
Deputy Dishong argued in his appeal of the district court’s denial of qualified
immunity that even if the fatal shot was fired as Martin was driving away from the
roadblock, the shooting would still be justified under the escape provision of
Garner. That provision allows the use of deadly force to prevent the escape of a
violent felon when officers have probable cause to believe that the suspect has
been involved in a violent felony involving the infliction or threatened infliction of
serious bodily harm or death and by his or her escape poses a danger of serious
bodily harm or death to others. The Court in Garner asserted that a warning
should be given where possible. The court noted that Deputy Dishong had
argued in the summary judgment proceeding that he had been in imminent
danger due to his position in the path of Martin’s vehicle and had not raised the
escape provision to justify the fatal shooting. The court concluded that the trial
court was correct in denying summary judgment and qualified immunity to
Deputy Dishong and the case was remanded for trial.
Following further proceedings at the trial court level, the United States Court of
Appeal for the 4th Circuit re-considered Deputy Dishong’s argument that he could
use deadly force to prevent Martin’s escape since Martin had committed violent
felonies by trying to ram Dishong and he had already proven to be a risk of harm
to others by driving at high speeds to avoid arrest.153 Dishong argued that
Martin’s flight at high-speed would pose a risk to others.
In analyzing the case the court stated: “Under the second prong of Garner, the
use of deadly force was permissible if Martin posed a danger to others.
Certainly, Martin’s high-speed flight through a residential neighborhood posed
152
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such a danger. And once he had freed himself from the corral of police vehicles,
which apparently occurred shortly before the fatal shot was fired, Martin could
have resumed his risky flight.”
The court concluded: “Applying this standard, we conclude that a reasonable
officer in Dishong’s circumstances, at the time of the fatal shooting could validly
have inferred that Martin posed a continuing danger to others.” The court
granted qualified immunity on what it referred to as the “second prong” of Garner
that by escape the suspect poses a risk to others. The court found it
unnecessary to reach the “third prong” of Garner “which permits the use of
deadly force to prevent the escape of a [violent] fleeing felon.”
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Chapter 4 EVOC/PURSUIT
Motor Vehicle Pursuit
The state of liability with respect to high-speed pursuits has become an analytical
puzzle due to what may appear to be inconsistent decisions by various courts.
When the federal decisions are broken down they become clearer and provide
officers with a level of guidance with respect to conduct during pursuits.
Fourth Amendment seizures and pursuits (See Scott v. Harris below): A physical
seizure under the Fourth Amendment occurs when an officer applies force to a
person in order stop their movement or restrain their liberty by a means
intentionally applied. Perhaps the best example of a physical seizure in the
pursuit context comes from Brower v. Inyo County.154
In Brower, police officers commandeered a trailer truck and placed it across the
road, around a blind curve, and with their cruiser lights facing in the direction of
the oncoming suspect. The suspect, blinded by the light and not seeing the
trailer truck was killed by this roadblock.
The Supreme Court concluded that this roadblock was a seizure under the
Fourth Amendment and therefore the officers’ conduct in setting up the roadblock
would have to meet The Fourth Amendment’s objective reasonable analysis. In
other words, the officers’ actions in setting up a roadblock of this type to
apprehend a fleeing motorist would have to be objectively reasonable. As with
other uses of force under the Fourth Amendment, a court would look to: 1) the
severity of the offense; 2) whether the suspect posed a threat to the officer or
others; and 3) whether the suspect was actively resisting or attempting to evade
arrest.
NOTE: A pursuit intervention technique that is intentionally applied to a fleeing
suspect will be judged by Fourth Amendment Objective Reasonableness
standard as it relates to the restraint on the suspect’s liberty interest. The tactic
must have actually restrained the suspect’s liberty in some way to constitute a
seizure.
A second claim that may occur as the result of injuries suffered as a result of a
high-speed pursuit involves a claim that based on Due Process. These claims
allege that the actions of a police officer deprived the person injured of life or
liberty without due process of law.
Due process claims have generally arisen when the suspect crashes as a result
of his or her own actions, without any intervention/use of force by the police, and
injures themselves or some innocent third party.
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The foundation case for this type of claim is Sacramento County v. Lewis.155 In
Lewis, Deputy Smith and Deputy Stapp responded to a call to break up a fight.
While clearing the call, Stapp observed a motorcycle operated by 18-year old
Brian Willard and with a passenger, 16-year old Philip Lewis, operating toward
him at high speed. Neither boy had anything to do with the fight. Stapp turned
on his overhead lights, and yelled for the boys to stop. He pulled his cruiser
closer to Deputy Smith’s cruiser in an attempt to “pen the motorcycle in.” The
motorcycle weaved through the cruisers and fled. Officer Smith switched on his
overheads and pursued the cycle through a residential (emphasis-added)
neighborhood. “For 75 seconds over a course of 1.3 miles in a residential
neighborhood, the motorcycle wove in and out of oncoming traffic, forcing two
cars and a bicycle to swerve off of the road. The motorcycle and patrol car
reached speeds up to 100 miles per hour, with Smith following at a distance as
short as 100 feet; at that speed, his car would have required 650 feet to stop.
The chase ended after the motorcycle tipped over as Willard tried a sharp left
turn. By the time Smith slammed on his brakes, Willard was out of the way, but
Lewis was not. The patrol car skidded into him [Lewis] at 40 miles an hour,
propelling him some 70 feet down the road and inflicting massive injuries. Lewis
was pronounced dead at the scene.”
At the outset it should be noted that the officer did not intentionally strike Lewis
and therefore, the force to Lewis was not by “a means intentionally applied.” As
a result, Lewis’ estate could not make a claim based on the Fourth Amendment’s
objective reasonableness standard. Instead, the claim on behalf of Lewis was
based in Due Process.
The United States Supreme Court concluded that in order to be successful in
claim based on Due Process for injuries resulting from a pursuit, the
person/estate that was injured would have to establish that the officers’ actions in
the pursuit were “conscience shocking.” Further, the Court said that to shock the
conscience in a pursuit, an officer must have had “an intent and purpose to
cause harm, unrelated to the legitimate object of arrest.” This high-standard has
made claims nearly impossible for plaintiffs to prove and has significantly limited
the number of lawsuits based on federal claims.
Applying this standard to the facts here the Court pointed out:
“Smith was faced with a course of lawless behavior for which the police were not
to blame. They had done nothing to cause Willard’s high speed driving in the
first place, nothing to excuse his flouting of the commonly understood law
enforcement authority to control traffic, and nothing (beyond refusal to call off the
chase) to encourage him to race through traffic at breakneck speed forcing other
drivers out of their travel lanes. Willard’s outrageous behavior was practically
instantaneous, and so was Smith’s instinctive response. While prudence would
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have repressed the reaction, the officer’s instinct was to do his job as a law
enforcement officer, not to induce Willard’s lawlessness, or to terrorize, cause
harm, or kill. Prudence, that is, was subject to countervailing enforcement
considerations, and while Smith exaggerated their demands, there is no reason
to believe that they were tainted by an improper or malicious motive on his part.”
An Officer’s Attempt to Stop a Vehicle which Poses a Danger of Serious
Bodily Harm to the Public By its High Speed Flight does Not Violate the
Fourth Amendment
In Scott v. Harris156, the United States Supreme Court concluded that an officer’s
decision to terminate a pursuit by ramming the fleeing motorist, who’s driving
posed a serious threat to other motorists, does not violate the 4th Amendment.
Victor Harris was clocked speeding by a deputy while driving a vehicle that was
actively registered to him. When the deputy attempted to pull Harris over, Harris
fled. The result was a six-minute pursuit that traveled nine miles. During the
pursuit which reached speeds of 90 miles per hour, Harris crossed the center
line, placing other motorists at risk and passed through two red lights. At one
point he collided with a police cruiser that attempted to block his path in a parking
lot.
During the pursuit, Deputy Scott sought a supervisor’s permission to use the PIT
maneuver against Harris to stop the chase. The supervisor authorized Scott to
“take him out.” At that point Scott determined that he was traveling too fast to
use the PIT maneuver so he decided to ram Harris straight on instead. Harris
was rendered a quadriplegic as a result of the crash caused by the ramming.
In its review of the case, the United States Supreme Court rejected the plaintiff’s
argument that they must only look at the facts found by the United State Court of
Appeals for the 11th Circuit which had concluded that Harris had fled in a
somewhat safe manner. The Court decided that the facts, with respect to Harris’
dangerousness during the chase, were evident from a review of the video of the
pursuit. They suggested that the United States Court of Appeals for the 11 th
Circuit should have reviewed the tape instead of relying on the trial court record.
The Court concluded that the facts as alleged by the plaintiff with respect to the
chase were clearly contradicted by the tape. The Court concluded that Harris’
actions during the pursuit did pose a significant danger to other motorists.
In analyzing the case, the Court determined that the reasonableness of the
officer’s decision to terminate the pursuit must balance the danger to Harris by
the officer’s actions against the danger to the public that the deputy was trying to
eliminate. Additionally, the Court considered culpability. In other words, who has
the most blame? The Court pointed out that Harris had the most blame. “It was
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[Harris], after all, who intentionally placed himself and the public in danger by
unlawfully engaging in the reckless, high-speed flight that ultimately produced the
choice between two evils that Scott confronted. Multiple police cars, with blue
lights flashing and sirens blaring, had been chasing respondent for nearly 10
miles, but he ignored their warning to stop. By contrast, those who might have
been harmed had Scott not taken the action he did were entirely innocent. We
have little difficulty in concluding it was reasonable for Scott to take the action
that he did.
The Court also rejected the argument regularly propounded by plaintiffs’ experts
in pursuit cases, that if law enforcement simply stopped, the suspect would stop
fleeing. The Court asserted: “But wait, says respondent: Couldn’t the innocent
public equally have been protected, and the tragic accident entirely avoided, if
the police had simply ceased their pursuit? We think the police need not have
taken that chance and hoped for the best. Whereas Scott’s action—ramming
[Harris] off the road—was certain to eliminate the risk that [Harris] posed to the
public, ceasing pursuit was not. First of all, there would have been no way to
convey convincingly to respondent that the chase was off, and that he was free
to go. Had [Harris] looked in his rearview mirror and seen the police cars
deactivate their flashing lights and turn around, he would have had no idea
whether they were truly letting him get away, or simply devising a new strategy
for capture. Perhaps the police knew a shortcut he didn’t know, and would
reappear down the road to intercept him; or perhaps they were setting up a
roadblock in his path. Given such uncertainty, [Harris] might have been just as
likely to respond by continuing to drive recklessly as by slowing down and wiping
his brow.”
“Second, we are loath to lay down a rule requiring the police to allow fleeing
suspects to get away whenever they drive so recklessly that they put other
people’s lives in danger. It is obvious the perverse incentives such a rule would
create: Every fleeing motorist would know that escape is within his grasp, if only
he accelerates to 90 miles per hour, crosses the double-yellow line a few times,
and runs a few red lights. The Constitution assuredly does not impose this
invitation to impunity-earned-by recklessness. Instead, we lay down a more
sensible rule: A police officer’s attempt to terminate a dangerous high-speed
car chase that threatens the lives of innocent bystanders does not violate
the Fourth Amendment, even when it places the fleeing motorist at risk of
serious injury or death.”
Post Scott v. Harris Cases:
Scott v. Harris and the Impact on Federal Lawsuits in Pursuit Cases
On April 30th, 2007 the United States Supreme Court ruled in Scott v. Harris157
that “a police officer’s attempt to terminate a dangerous high-speed car chase
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that threatens the lives of innocent bystanders does not violate the Fourth
Amendment, even when it places the fleeing motorist at risk of serious injury or
death.” In light of this ruling lower federal courts that have pending pursuit cases
involving the termination of the pursuit by a means intentionally applied by law
enforcement must revisit the case and apply this new 4th Amendment ruling.
An example of the application of Scott v. Harris, can be found in a decision from
the United States Court of Appeals for the 4 th Circuit.158 Abney v. Coe involved
an eight mile pursuit of a motorcycle in August of 2001 in Asheboro, North
Carolina. Deputy Coe observed a subject, who was later identified as Gerald
Abney, operating a motorcycle that crossed the double yellow lines while passing
another motorist on a curve. Deputy Coe then activated his emergency
equipment and attempted to stop Abney. Abney sped off and again crossed the
double yellow lines around a second curve, causing another vehicle, the White
Family, to be forced off the road. Abney initially got away and Deputy Coe
deactivated his emergency equipment.
A short time later, Deputy Coe caught up with Abney a second time. Abney
again made the decision to flee when Coe activated his emergency equipment.
As the pursuit continued there was a minor collision between Deputy Coe’s
vehicle and Abney’s motorcycle causing some damage to the deputy’s vehicle.
There was contradictory evidence as to who collided with whom. As the pursuit
continued, Deputy Coe was joined by a second deputy. As the officers pursued
Abney a second collision occurred. In this collision, the motorcycle left the
roadway went up an embankment and the patrol car ran over the motorcycle.
Abney was killed in the crash. Deputy Coe asserted that Abney lost control of
the motorcycle and landed in front of him, thus the striking of Abney was
accidental. Abney’s estate alleged that Coe purposely rammed Abney.
From a legal standpoint it is interesting to note that depending upon which
version of events is adopted determines the appropriate constitutional standard
to apply to the deputy’s conduct. If the crash is an accident then Deputy Coe did
not stop Abney’s movement by a means intentionally applied, the required
elements for a 4th Amendment seizure. Thus, if Deputy Coe’s version of events
were to be credited by a jury, the proper standard would be the Due Process
standard adopted in Sacramento v. Lewis,159 which requires that the officer have
an intent to cause harm, unrelated to the legitimate object of arrest. If it
were determined that Deputy Coe had stopped Abney’s movement by a means
intentionally applied thus establishing a 4th Amendment seizure then his actions
would have to meet the 4th Amendment’s reasonableness standard.
In its review of the case, the United States Court of Appeals for the 4 th Circuit
indicated that there was a clear conflict between the parties as to whether the
collision between Coe and Abney was an accident or an intentional ram. Having
found this conflict the court concluded that this issue was not important since the
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officer’s conduct was constitutional under the 4th Amendment standard which
was more favorable to Abney’s estate. Citing Scott v. Harris, the court indicated
that Abney’s flight clearly jeopardized the safety of other motorists and thus an
officer’s attempt to stop him, even if it put Abney at risk of serious bodily harm or
death, would be reasonable in light of Scott v. Harris.
The court rejected the Abney estate’s argument that Deputy Coe should have
simply stopped the pursuit. The court asserted: “Plaintiff's claim that the police
should just have let Abney go amounts to an exhortation to let crime claim its
victims. It also ignores the fact that Deputy Coe was faced with a dreadful choice.
There are high costs to the use of intervention tactics to terminate a police
pursuit: such tactics can place fleeing suspects at risk of serious harm -- as the
loss of human life here sadly illustrates. But the costs of inaction are also great: If
innocent motorists, like the White family, had been the ones to lose their lives,
that too would have been a tragedy. In such circumstances, it is "appropriate . . .
to take into account not only the number of lives at risk, but also their relative
culpability." (Scott). It was, after all, Abney "who intentionally placed himself and
the public in danger by unlawfully engaging in the reckless . . . flight that
ultimately produced the choice between two evils that [Deputy Coe] confronted”
Deputy Coe was granted summary judgment indicating that even if he purposely
rammed the motorcycle to end the pursuit as alleged by the Abney family, his
actions were Constitutional.
A second case applying the Scott v. Harris analysis involves the use of stop
sticks by the Las Vegas Metropolitan Police on a vehicle that was traveling at
speeds of approximately 120 to 130 mph.160 Galipo was being chased by the
California Highway Patrol on Interstate 15 and was headed into Las Vegas. A
police helicopter joined the pursuit and observed that Galipo was traveling at
speeds of 130 miles an hour, had his t-tops off and had no seat belt on. Galipo
decided to exit the highway. His direction of travel would lead him to a busy
intersection of Las Vegas Boulevard. Officers from Las Vegas Metro decided to
utilize stop sticks to stop this pursuit. As Galipo approached the stops sticks, he
swerved, either to avoid the stop sticks or to avoid the officers who were
deploying the stop sticks. During the swerved, Galipo lost control of the car and
was ultimately ejected in the subsequent crash. His injuries were fatal, leading to
a lawsuit brought by his family.
In reviewing motions for summary judgment and qualified immunity, the trial court
asserted: “The Court will assume the tire spikes struck Galipo's tires such that
the officers "seized" Galipo for Fourth Amendment purposes. Additionally, the
Court will assume the officers set up the tire spikes only seconds before Galipo
approached in such a manner that Galipo could not stop in time and that an
officer still was in the roadway when Galipo swerved to avoid the spikes, the
officer, or both.
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Assuming these facts, no reasonable jury could find Officers Farrington and
Yannis' conduct was objectively unreasonable and thus no Fourth Amendment
violation occurred. Weighing the number of lives at stake as well as the relative
culpability, the officers' decision to subject Galipo to potentially deadly force to
prevent him from endangering innocent lives of members of the public at the
upcoming intersection is objectively reasonable as a matter of law. Plaintiffs
contend that if the officers were going to attempt to seize Galipo, such a seizure
is unreasonable unless they gave him adequate time see the tire spikes and stop
before striking them. However, the Scott Court did not require the officer to give
the suspect an opportunity to appreciate the force about to be used against him
and to respond before the officer bumped his car. Galipo refused to stop and was
approaching a busy intersection at high speed, thus placing at risk innocent
lives.”
The court concluded: “The officers' attempt to stop Galipo's reckless, high-speed
flight that threatened the lives of innocent members of the public does not violate
the Fourth Amendment, even though they risked using deadly force against
Galipo. Because the officers did not violate Galipo's Fourth Amendment rights,
they are entitled to qualified immunity. Additionally, because no Fourth
Amendment violation occurred, Defendant LVMPD is not liable under § 1983
either.” The court also dismissed a Due Process claim brought by the family
noting that if the officer’s actions are reasonable under the 4 th Amendment it
would not be possible for a plaintiff to meet the more stringent standard required
for a Due Process violation as announced in County of Sacramento v. Lewis.
Author’s Note: Scott v. Harris and County of Sacramento v. Lewis, read together
make it extremely difficult, if not impossible, for a plaintiff to bring a claim in
Federal Court based upon a Constitutional violation in relation to injuries suffered
during a high-speed pursuit.161 Agencies should recognize however that a
lawsuit in state court is still possible and that the state law standards will apply to
those cases. Additionally, officers who attempt high-speed pursuit termination
tactics place themselves at risk of injury or death.
There may be a way around Scott v. Harris. In Walker v. Davis,162 the United
States Court of Appeals for the 6th Circuit examined the actions of Deputy Davis
of the Allen County Kentucky Sheriff’s Office during a pursuit. It is noted that
since the case was being considered on motions for summary judgment and
qualified immunity the court viewed the facts in the light most favorable to the
Estate of Mr. Germany, the person killed in the pursuit. The deputy maintained
that the collision with the motorcycle was an accident but even if considered by
the court to be intentional, it still would not have violated the Fourth Amendment
under existing U.S. Supreme Court precedent.
The court described the pursuit and actions of the deputy as follows:

161
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Shortly after midnight in rural Kentucky, a police officer clocked
Germany riding his motorcycle at 70 miles per hour in a 55 miles per
hour zone. That officer (who is not a defendant here) tried to pull over
Germany for speeding, but Germany refused to stop. Deputy Davis
then heard about the pursuit over the radio. As Germany approached
Davis's location, Davis blocked the road with his cruiser. Germany
maneuvered around him cleanly. Davis then gave chase. The entire
pursuit lasted about five minutes and took place on empty stretches of
highway. Germany never went above 60 miles per hour during the
chase itself. He ran one red light.
Germany eventually turned off the road and cut across a muddy field.
Davis followed close behind in his cruiser. According to the Estate's
reconstruction expert—who analyzed, among other things, the
location of paint transfers between the two vehicles—Davis then
intentionally rammed Germany's motorcycle. Germany was thrown
from the motorcycle and dragged underneath the cruiser, crushing him
to death.
In defending the deputy, attorneys argued for the application of the holding from
the United States Supreme Court in Scott v. Harris.
In rejecting Deputy Davis’ argument for dismissal of the case on summary
judgment and qualified immunity grounds the court held:
It has been settled law for a generation that, under the Fourth
Amendment, "[w]here a suspect poses no immediate threat to the
officer and no threat to others, the harm resulting from failing to
apprehend him does not justify the use of deadly force to do so."
Tennessee v. Garner, 471 U.S. 1, 11, 105 S. Ct. 1694, 85 L. Ed. 2d 1
(1985). Here, Germany posed no immediate threat to anyone as he
rode his motorcycle across an empty field in the middle of the night in
rural Kentucky. That fact, among others, renders this case patently
distinguishable from Scott v. Harris, 550 U.S. 372, 127 S. Ct. 1769,
167 L. Ed. 2d 686 (2007), in which Harris had led the police on [*4] a
"Hollywood-style car chase of the most frightening sort, placing police
officers and innocent bystanders alike at great risk of serious injury."
Id. at 380. The chase here was a sleeper by comparison.
Nor does it matter that, at the time of Davis's actions, there were few,
if any, reported cases in which police cruisers intentionally rammed
motorcycles. It is only common sense—and obviously so—that
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intentionally ramming a motorcycle with a police cruiser involves the
application of potentially deadly force. This case is thus governed by
the rule that "general statements of the law are capable of giving clear
and fair warning to officers even where the very action in question has
not previously been held unlawful." Smith v. Cupp, 430 F.3d 766, 77677 (6th Cir. 2005) (internal marks omitted).
Whether, in fact, the collision here was intentional is for a jury to
decide. Davis insists it was not. But the facts, as we must view them,
make out a violation of Germany's clearly established constitutional
rights.
Thus, the United States Court of Appeals for the 6 th Circuit has found that there
may be liability for a use of force during a pursuit if the facts and conduct during
the pursuit are distinguishable from Scott v. Harris. Law enforcement should
note that the distinguishing aspects of this pursuit were two-fold. First, it was not
high-speed and second, there was no danger posed to the public under the facts
when viewed in the light most favorable to the plaintiff.
The United States Supreme Court applied the holding of Scott to a shooting case
in 201
Shooting at Vehicle Leading to Driver’s Death Did Not Violate Fourth Amendment
Law enforcement officers shooting into vehicle following an initial pursuit and to
prevent a further pursuit did not violate the Fourth Amendment.163
The United States Supreme Court outlined the facts of Plumhoff v. Rickard as
follows:
Near midnight on July 18, 2004, Lieutenant Joseph Forthman of the West
Memphis, Arkansas, Police Department pulled over a white Honda Accord
because the car had only one operating headlight. Donald Rickard was the driver
of the Accord, and Kelly Allen was in the passenger seat. Forthman noticed an
indentation, “‘roughly the size of a head or a basketball’” in the windshield of the
car. He asked Rickard if he had been drinking, and Rickard responded that he
had not. Because Rickard failed to produce his driver’s license upon request and
appeared nervous, Forthman asked him to step out of the car. Rather than
comply with Forthman’s request, Rickard sped away.
Forthman gave chase and was soon joined by five other police cruisers driven by
Sergeant Vance Plumhoff and Officers Jimmy Evans, Lance Ellis, Troy Galtelli,
and John Gardner. The officers pursued Rickard east on Interstate 40 toward
163
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Memphis, Tennessee. While on I–40, they attempted to stop Rickard using a
“rolling roadblock,” but they were unsuccessful. The District Court described the
vehicles as “swerving through traffic at high speeds,” and respondent does not
dispute that the cars attained speeds over 100 miles per hour. During the chase,
Rickard and the officers passed more than two dozen vehicles.
Rickard eventually exited I–40 in Memphis, and shortly afterward he made “a
quick right turn,” causing “contact [to] occu[r]” between his car and Evans’
cruiser. As a result of that contact, Rickard’s car spun out into a parking lot and
collided with Plumhoff ’s cruiser. Now in danger of being cornered, Rickard put
his car into reverse “in an attempt to escape.” As he did so, Evans and Plumhoff
got out of their cruisers and approached Rickard’s car, and Evans, gun in hand,
pounded on the passenger-side window. At that point, Rickard’s car “made
contact with” yet another police cruiser. Rickard’s tires started spinning, and his
car “was rocking back and forth,” indicating that Rickard was using the
accelerator even though his bumper was flush against a police cruiser. At that
point, Plumhoff fired three shots into Rickard’s car. Rickard then “reversed in a
180 degree arc” and “maneuvered onto” another street, forcing Ellis to “step to
his right to avoid the vehicle.” As Rickard continued “fleeing down” that street,
Gardner and Galtelli fired 12 shots toward Rickard’s car, bringing the total
number of shots fired during this incident to 15. Rickard then lost control of the
car and crashed into a building. Rickard and Allen both died from some
combination of gunshot wounds and injuries suffered in the crash that ended the
chase.
A lawsuit was brought against the officers alleging excessive force for shooting
the driver Rickard. It should be noted that there was a lawsuit brought on behalf
of the passenger as well but issues relating to the passenger were not before the
Court.
In the Federal District Court as well as the United States Court of
Appeals for the 6th Circuit, the officers lost their motions to have the case
dismissed on summary judgment and qualified immunity ground. Summary
judgment means that even looking at Rickard’s case as stated by Rickard, the
officers did nothing wrong under the Constitution. Qualified immunity means that
irrespective of whether the officers’ actions were wrong or not, the law was not
clearly established and the case should be dismissed because the officers were
not on notice that their actions were wrong.
On appeal to the United States Supreme Court, the officers argued that there
actions were constitutional and even if they weren’t the law was not clearly
established on the issue of shooting into vehicles under this type of
circumstance. The plaintiff put two main arguments before the Court, first, it was
excessive force to use deadly force to terminate the chase, and second, even if
officers were justified in firing their weapons, they went too far with the number of
shots they fired.
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The Court began by citing Scott v. Harris164, where the Court held that an
officer’s attempt to stop a dangerous high-speed car chase that poses a threat to
the public at large does not violated the Fourth Amendment even if the officer’s
attempt places the driver of the fleeing vehicle in danger of serious bodily harm
or death. The Court in this case found no reason why ramming a car at 90 mph
was any different than the officers here shooting at the vehicle to stop the chase.
In reaching this particular part of the decision, the Court noted Rickard’s
outrageous reckless driving, fleeing at 100 mph, passing more than two dozen
cars forcing many of them to alter their course. The Court went on to note that
even when Rickard was temporarily halted for three seconds the chase did not
end as the wheels of Rickard’s car could be seen spinning on the videotape from
one of the police cars. Additionally Rickard’s car was moving and reversed. The
Court concluded that the videotape showed that while the chase was
momentarily halted, it was not over as Rickard continued to try and break free
from the three police vehicles and ultimately succeeded. The Court reasoned:
Under the circumstances at the moment when the shots were fired, all that a
reasonable police officer could have concluded was that Rickard was intent on
resuming his flight and that, if he was allowed to do so, he would once again
pose a deadly threat for others on the road. Rickard’s conduct even after the
shots were fired—as noted, he managed to drive away despite the efforts of the
police
to
block
his
path
underscores
the
point.
In light of the circumstances we have discussed, it is beyond serious dispute that
Rickard’s flight posed a grave public safety risk, and here, as in Scott, the police
acted reasonably in using deadly force to end that risk.
In dealing with the plaintiff’s second argument contending that officers were not
justified in continuing to shoot at the vehicle, the Court asserted:
It stands to reason that, if police officers are justified in firing at a suspect in order
to end a severe threat to public safety, the officers need not stop shooting until
the threat has ended… Here, during the 10-second span when all the shots were
fired, Rickard never abandoned his attempt to flee. Indeed, even after all the
shots had been fired, he managed to drive away and to continue driving until he
crashed. This would be a different case if petitioners had initiated a second round
of shots after an initial round had clearly incapacitated Rickard and had ended
any threat of continued flight, or if Rickard had clearly given himself up. But that
is not what happened.
The Court noted that with respect to the reasonableness of the shots fired
plaintiff argued that it was unreasonable due to the presence of the passenger
Kelly Allen. In dealing with this argument the Court made clear that Fourth
Amendment rights are personal in nature and cannot be vicariously asserted. In
other words, Rickard does not get to claim it was unreasonable to shoot him
164
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because Allen’s rights might be violated.
The Court asserted that Allen’s
presence in the vehicle does not in any way enhance Rickard’s Fourth
Amendment rights. The Court wrote: “After all, it was Rickard who put Allen in
danger by fleeing and refusing to end the chase, and it would be perverse if his
disregard for Allen’s safety worked to his benefit.”
The Court went on to hold that even if they had found that the officers’ actions
violated the Fourth Amendment, the officers still would have been entitled to
qualified immunity because at the time of the shooting the law was not clearly
established.
The Court citing prior case law held:
We think our decision in Brosseau v. Haugen, 543 U. S. 194 (2004) (per curiam)
squarely demonstrates that no clearly established law precluded petitioners’
conduct at the time in question. In Brosseau, we held that a police officer did not
violate clearly established law when she fired at a fleeing vehicle to prevent
possible harm to “other officers on foot who [she] believed were in the immediate
area, . . . occupied vehicles in [the driver’s] path[,] and . . . any other citizens who
might be in the area.”
Brosseau makes plain that as of February 21, 1999—the date of the events at
issue in that case—it was not clearly established that it was unconstitutional to
shoot a fleeing driver to protect those whom his flight might endanger.
Thus, in a decision with not dissents the Court held that the officers’ decision to
stop this vehicle’s continued high-speed flight did not violated the Fourth
Amendment. It is noted that the decision was 9-0 but not unanimous because
there was some disagreement on rationale.
In Mullennix v. Luna,165 the United States Supreme Court reviewed a high-speed
chase where a trooper, from the Texas Department of Public Safety shot into the
fleeing vehicle from an overpass in an attempt to disable the vehicle. In doing so
he shot the driver four times in the upper body killing him.
Held: The law is not clearly established as to whether Trooper Mullenix’s
shooting at a fleeing vehicle, where the driver had threatened to shoot police
officers; was possibly intoxicated; and led law enforcement on a one hundred
mile an hour chase, was unconstitutional.
The Court outlined the facts as follows:
On the night of March 23, 2010, Sergeant Randy Baker of the Tulia,
Texas Police Department followed Israel Leija, Jr., to a drive-in
165
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restaurant, with a warrant for his arrest.). When Baker approached
Leija’s car and informed him that he was under arrest, Leija sped off,
headed for Interstate 27. Baker gave chase and was quickly joined by
Trooper Gabriel Rodriguez of the Texas Department of Public Safety
(DPS). Leija entered the interstate and led the officers on an 18minute chase at speeds between 85 and 110 miles per hour. Twice
during the chase, Leija called the Tulia Police dispatcher, claiming to
have a gun and threatening to shoot at police officers if they did not
abandon their pursuit. The dispatcher relayed Leija’s threats, together
with a report that Leija might be intoxicated, to all concerned officers.
As Baker and Rodriguez maintained their pursuit, other law
enforcement officers set up tire spikes at three locations. Officer Troy
Ducheneaux of the Canyon Police Department manned the spike strip
at the first location Leija was expected to reach, beneath the overpass
at Cemetery Road. Ducheneaux and the other officers had received
training on the deployment of spike strips, including on how to take a
defensive position so as to minimize the risk posed by the passing
driver. DPS Trooper Chadrin Mullenix also responded. He drove to the
Cemetery Road overpass, initially intending to set up a spike strip
there. Upon learning of the other spike strip positions, however,
Mullenix began to consider another tactic: shooting at Leija’s car in
order to disable it. Mullenix had not received training in this tactic and
had not attempted it before, but he radioed the idea to Rodriguez.
Rodriguez responded “10– 4,” gave Mullenix his position, and said
that Leija had slowed to 85 miles per hour. Mullenix then asked the
DPS dispatcher to inform his supervisor, Sergeant Byrd, of his plan
and ask if Byrd thought it was “worth doing.” Before receiving Byrd’s
response, Mullenix exited his vehicle and, armed with his service rifle,
took a shooting position on the overpass, 20 feet above I– 27.
Respondents allege that from this position, Mullenix still could hear
Byrd’s response to “stand by” and “see if the spikes work first.” As
Mullenix waited for Leija to arrive, he and another officer, Randall
County Sheriff ’s Deputy Tom Shipman, discussed whether Mullenix’s
plan would work and how and where to shoot the vehicle to best carry
it out. Shipman also informed Mullenix that another officer was located
beneath the overpass. Approximately three minutes after Mullenix
took up his shooting position, he spotted Leija’s vehicle, with
Rodriguez in pursuit. As Leija approached the overpass, Mullenix fired
six shots. Leija’s car continued forward beneath the overpass, where it
engaged the spike strip, hit the median, and rolled two and a half
times. It was later determined that Leija had been killed by Mullenix’s
shots, four of which struck his upper body. There was no evidence
that any of Mullenix’s shots hit the car’s radiator, hood, or engine
block.
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Respondents sued Mullenix under Rev. Stat. §1979, 42 U. S. C.
§1983, alleging that he had violated the Fourth Amendment by using
excessive force against Leija. Mullenix moved for summary judgment
on the ground of qualified immunity, but the District Court denied his
motion, finding that “[t]here are genuine issues of fact as to whether
Trooper Mullenix acted recklessly, or acted as ]a reasonable, trained
peace officer would have acted in the same or similar circumstances.”
Mullenix appealed, and the Court of Appeals for the Fifth Circuit
affirmed. The court agreed with the District Court that the “immediacy
of the risk posed by Leija is a disputed fact that a reasonable jury
could find either in the plaintiffs’ favor or in the officer’s favor,
precluding us from concluding that Mullenix acted objectively
reasonably as a matter of law.” (Cites Omitted)
NOTE: A Reminder of Summary Judgment and Qualified Immunity
Whenever there is a lawsuit based upon an allegation that an officer has
committed a Constitutional Violation such as excessive force as an unreasonable
seizure of the person under the 4th Amendment, two legal strategies are used to
defend the officer and have the case thrown out before it ever gets to trial.
The first strategy is Summary Judgment. In a summary judgment motion, the
attorney for the officer asserts that even if the court takes the story of the person
suing the officer as true, [though the officer may not agree with that story], the
officer did not do anything unconstitutional and the officer is entitled to summary
judgment. I sometimes refer to summary judgment as a green light as it is the
court’s agreement that the officer’s actions were constitutional.
In some cases a court will disagree and say that the officer’s actions under
plaintiff’s story would be unconstitutional. The officer’s lawyer then proceeds to
the second strategy, Qualified Immunity. Essentially, qualified immunity means
that even if the officer’s actions are unconstitutional no court that has jurisdiction
over the officer has considered a similar case and therefore the law was not
clearly established, thus an officer would not know that he or she was acting
unconstitutionally. In cases where the law is not clearly established, the officer
gets Qualified Immunity and the case against the officer is dismissed.
In some cases, the courts skip the first question (Summary Judgment) and do not
decide whether the officer’s actions were constitutional or not. The court simply
proceeds to the second question and determines that the law is not clearly
established and dismisses the constitutional claim brought against the officer.
Back to the Case
The United States Supreme Court decided not to answer the Summary
Judgment question in this case. Thus, it was not decided whether it was
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constitutional to shoot from an overpass at a fleeing vehicle under the
circumstances faced by Trooper Mullenix.
The Court did decide that the law was not clearly established and therefore
Trooper Mullenix was granted qualified immunity and the Fourth Amendment
claim against him was dismissed.
In finding that the law was not clearly established the Court noted:
In this case, Mullenix confronted a reportedly intoxicated fugitive, set
on avoiding capture through high-speed vehicular flight, who twice
during his flight had threatened to shoot police officers, and who was
moments away from encountering an officer at Cemetery Road. The
relevant inquiry is whether existing precedent placed the conclusion
that Mullenix acted unreasonably in these circumstances “beyond
debate.” The general principle that deadly force requires a sufficient
threat hardly settles this matter. See Pasco v. Knoblauch, 566 F. 3d
572, 580 (CA5 2009) (“[I]t would be unreasonable to expect a police
officer to make the numerous legal conclusions necessary to apply
Garner to a highspeed car chase . . .”). Far from clarifying the issue,
excessive force cases involving car chases reveal the hazy legal
backdrop against which Mullenix acted. In Brosseau itself, the Court
held that an officer did not violate clearly established law when she
shot a fleeing suspect out of fear that he endangered “other officers on
foot who [she] believed were in the immediate area,” “the occupied
vehicles in [his] path,” and “any other citizens who might be in the
area.” The threat Leija posed was at least as immediate as that
presented by a suspect who had just begun to drive off and was
headed only in the general direction of officers and bystanders. By the
time Mullenix fired, Leija had led police on a 25-mile chase at
extremely high speeds, was reportedly intoxicated, had twice
threatened to shoot officers, and was racing towards an officer’s
location.
This Court has considered excessive force claims in connection with
high-speed chases on only two occasions since Brosseau. In Scott v.
Harris, 550 U. S. 372, the Court held that an officer did not violate the
Fourth Amendment by ramming the car of a fugitive whose reckless
driving “posed an actual and imminent threat to the lives of any
pedestrians who might have been present, to other civilian motorists,
and to the officers involved in the chase.” Id., at 384. And in Plumhoff
v. Rickard, 572 U. S. ___ (2014), the Court reaffirmed Scott by holding
that an officer acted reasonably when he fatally shot a fugitive who
was “intent on resuming” a chase that “pose[d] a deadly threat for
others on the road.” 572 U. S., at ___ (slip op., at 10). The Court has
thus never found the use of deadly force in connection with a
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dangerous car chase to violate the Fourth Amendment, let alone
to be a basis for denying qualified immunity. Leija in his flight did
not pass as many cars as the drivers in Scott or Plumhoff; traffic was
light on I–27. At the same time, the fleeing fugitives in Scott and
Plumhoff had not verbally threatened to kill any officers in their path,
nor were they about to come upon such officers. In any event, none of
our precedents “squarely governs” the facts here. Given Leija’s
conduct, we cannot say that only someone “plainly incompetent” or
who “knowingly violate[s] the law” would have perceived a sufficient
threat and acted as Mullenix did. (Cites Omitted/Emphasis Added).

The Court rejected an argument forwarded by the dissent that officers should
have waited and tried spike strips. In doing so the Court noted the danger to
officers in utilizing spike strips.
In an interesting concurring opinion, Justice Scalia indicated that he would not
consider the shooting at a vehicle to disable the vehicle as deadly force even
where the shooting results in the death of the driver. Justice Scalia said the
question for the Court should have been whether it was reasonable to try and
disable the vehicle by shooting at it in light of the conduct of Leija rather than an
inquiry as to whether or not deadly force was justified.

Example State Law Claims
Clark v. South Carolina Department of Public Safety,166 involved a police pursuit
conducted by the South Carolina Highway Patrol. Trooper Greg Bradley
observed a van operating at 57 mph in a 45 mph zone. He attempted to pull the
van over but the van took off. At one point the van stopped in a gravel parking
lot, but took off again as the trooper exited his cruiser. The chase continued and
picked up speed. The operator, Johnson, nearly “t-boned” a vehicle as he sped
through an intersection against the traffic signal. At some point Johnson
attempted to pass a pickup truck. In doing so, he went left of center and struck a
car driven by Amy Clark head-on. Amy Clark was killed in the crash.
It should be noted that at one point during the pursuit, a supervisor called in to
ask if he was needed, but never actively got involved in supervising the pursuit.
A second supervisor on duty did not monitor the pursuit because he was
supervising a breathalyzer test. The policy of the South Carolina Highway Patrol
required direct supervision of all pursuits.
A jury, after hearing the evidence in the case, awarded the Clark family 3.75
million dollars in damages. The jury found that Johnson was 80% at fault and
thus, responsible for 3 million dollars of the damage. The jury found the South
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Carolina Highway Patrol responsible for 20% of the damages based on the lack
of supervisory involvement in the pursuit. This award of $750,000 was reduced
by the court to “$250,000 in accordance with the limit imposed by the Tort Claims
Act.”
After reviewing the case, the court upheld the award for the estate noting that the
supervisors had not conformed with their duties to monitor and actively supervise
the pursuit.
The law regarding the liability, under state tort claims, against an entity and
public officers varies from state to state. Law enforcement officers are protected
by various immunities under state laws. These immunities are not limitless
shields but instead provide limited protection for officers and the agencies they
work for.
Many states limit the liability of officers when they are undertaking a
“discretionary” function. Discretionary functions are those which involve personal
deliberation or decision and judgment before undertaking the particular act.
Generally the discretionary acts protected are those acts which are generally
undertaken by government actors and not by members of the public. Law
enforcement activities are a good example.
The reason these discretionary acts have been protected is to encourage officers
to take action without concern for liability. The rationale is if officers are subject
to liability for everything they do, they will simply avoid taking any action unless
directed to do so.
Many states consider the decision to pursue a vehicle as a “discretionary act.” In
states where discretionary acts are protected, officers may have some level of
protection from liability.
Texas Dept. of Public Safety v. Mathison,167 provdes a good example. Mark
Mathison was killed as the result of a collision with D.P.S. Officer Burman.
Mathison estate filed suit.
Under Texas law, government employees are immune from suit in their individual
capacity where the harm was the result of the employee’s good faith
performance of a discretionary function.
Officer Burman sought immunity under this provision arguing that he was
involved in a pursuit at the time of the collision and therefore was performing a
discretionary function.
The issue in the case was whether the officer was actually involved in a pursuit
or whether he was simply on routine patrol and speeding. A witness to the
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accident reported that she observed the officer speeding but did not see any
vehicle in front of the officer. Further, the witness reported that she did not
believe that the officer was using his lights or siren.
The court concluded that this case would have to proceed to trial so that a jury
could determine, based on this conflicting evidence, whether the officer was in
pursuit, (a discretionary function entitling the officer to immunity) or whether the
officer was on routine patrol, (a non-discretionary function for which there would
be no immunity). It should be noted that immunity would also cover an officer in
the discretionary decision not to pursue.
Key Points:
Liability may be imposed under state tort law for harm that occurs during a
pursuit.
Law varies from state to state on this issue.
Policy makers must be aware of the requirements of their particular state
as defined by statute or case law on high-speed pursuits.
In jurisdictions where state mandates exist, policies must reflect the
mandates within the law.

State Specific Materials
Georgia:
Liability to a person injured during a pursuit depends on the status of that
individual with respect to the pursuit. Drivers and passengers in the vehicle
being pursued will not have a cause of action unless the officer had an intent to
cause harm during the pursuit.168
The McDougald case involved the pursuit of a 14 year-old female who had taken
her father’s car without permission. The young girl, Ashley McDougald, was
spotted by a City of Winder police officer as she was operating during darkness
without any lights. When Ashley failed to turn on her lights after being signaled
by another motorist, the officer turned around an went after her with his
emergency lights on. As McDougald continued to drive, the officer put on his
siren. This led to McDougald speeding up which eventually led to her loss of
control of the vehicle. She struck a utility pole and was killed. Her family filed a
lawsuit against the officer and the City of Winder.
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Under Georgia law, police officers are immune from discretionary acts.
Discretionary acts are those which require thought and decision.
Nondiscretionary acts would be those acts for which the officer has a duty to
undertake without thought or choice in decision. Notwithstanding an officer’s
immunity from suit for a discretionary function such as the decision to pursue; the
city may still be liable if the officer, in pursuing the vehicle, acted with “reckless
disregard of proper police procedures.”169 The statute providing this standard of
care was enacted for the benefit of innocent third parties who are injured as a
result of a police pursuit. The issue in this case was whether this standard
applied to Ashley McDougald who was the subject of the pursuit.
In analyzing the statutory standard, the court noted that the legislature intended
to further restrict liability in those cases where an innocent third party was injured
by an officer’s reckless disregard of proper police procedure by applying this
more difficult standard of care. The court asserted that suspects who are injured
must meet an even stricter burden. The court concluded: A “fleeing suspect
may be able to recover for her own injuries if an officer acts with an actual
intent to cause injury.”
Note170
Mississippi:
Mississippi, like many states provides law enforcement officer with a degree of
protection from suit in cases where the officer is responding to an emergency
call. Generally, the protection comes by lowering the standard of care that
officers have to exercise toward other motorists. Motorists are held to a standard
of negligence toward other motorists and pedestrians, thus, a motorist cannot
drive negligently and cause injury. Police officers, under most emergency
vehicle operations statutes will not be held liable for negligent conduct; instead,
they will only be liable where their conduct amounts to “reckless disregard” to the
safety of others. In order to benefit from this “reckless disregard” standard,
officers are required to meet certain requirements. For example, they must be on
their way to a bona-fide emergency or they must be operating emergency
warning equipment i.e. emergency lights and/or siren.
In Johnson v. City of Cleveland,171 the Mississippi Supreme Court considered a
case that had been dismissed by the trial court. The case began when Officer
Charles White of the City of Cleveland pursued a black truck. The suspect driver
stopped the truck and fled on foot. Officer Oswalt, who was responding to the
vehicle/foot pursuit struck and killed a pedestrian while responding. The police
169
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investigation could not determine if the pedestrian that was struck was the
suspect who fled from the truck.
The issue in the case revolved around the testimony of several witnesses. While
Officer Oswalt reported that he had his “blue light” on and was intermittently
sounding his air horn while slowing through intersections, several others
indicated that Oswalt did not have his emergency lighting activated. The court
concluded that this created a genuine issue of fact that a jury would have to
determine because if the officer was not operating with emergency warning
devices activated, he would not be entitled to the protection of the statute

Chapter 5 ARREST/Search & Seizure
United States Constitution
The U.S. Constitution is the charter which controls the power of the government.
The provisions of the Constitution restrict the power of government officials,
including the police, over people that government actors come into contact with.
It is important to note that the Constitution does not control the acts of private
individuals. For example, a private security guard does not violate the
Constitution where he conducts a search which fails to meet the requirements of
the Constitution, whereas a government employee, who conducts the same
search, while working, has violated the Constitution. A good example is what
commonly occurs in the dormitories of private colleges and universities. A
resident assistant walking the halls smells marijuana emitting from a room.
Campus security responds and conducts a search of the room after allowing
themselves in with a passkey. Marijuana is seized and the police are called.
While the police could not have entered the room without a warrant, exigency or
consent, college officials are not bound by these same restrictions. It must be
noted that officials at state colleges and universities would be bound by the same
restrictions as other government actors.

Levels of Proof
The amount of power a police officer can exercise over an individual is often
controlled by the level of proof or the level of suspicion that the officer has
regarding that individual. There are varying levels of proof:





Certainty
Proof Beyond a Reasonable Doubt
Clear and Convincing Evidence
Preponderance of the Evidence
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Probable Cause: “Probable cause exists where a man of reasonable
caution would believe a suspect had committed or is committing an
offense.”
Reasonable Suspicion “Reasonable suspicion means that the detaining
authority can ‘point to specific and articulable facts which, taken together
with rational inferences from those facts, reasonably warrant the intrusion’
(stop).” Terry v. Ohio, 392 U.S. 1 at 21 (1968).
Hunch

The level of intrusion upon an individual’s liberty that an officer will be justified in
making will be determined by the level of suspicion an officer has regarding that
individual.

Establishing level of proof:
While all officers know that they must be able to establish probable cause before
they can arrest a person, not enough time is spent on how probable cause is
actually established. In other words, what is an officer’s checklist for probable
cause? It should be noted that the same checklist may be used for the lesser
quantum of proof, reasonable suspicion.
















Did the officer personally make some observation through one of his or
her senses?
Did the officer see something with his or her own eyes?
Did the officer smell something?
Did the officer hear something?
Did the officer touch something?
Does the officer’s particular background and experience assist the officer
in interpreting what he or she observed?
Did the officer receive special training on point?
Did the officer work in a unit that specializes in a certain operation?
Did the officer have a class in the basic police academy that covered the
point?
Has the officer made similar observations in the past that resulted in a
finding of criminal conduct?
Has the officer received information indicating that criminal conduct is
taking place?
Is the informant a victim or good citizen?
Is the informant another officer or the police department’s communications
division? [Collective knowledge of law enforcement]
Is the informant someone who the officer has had prior experience with, in
terms of information? [Reliability]
Does the officer know the basis of the informant’s information?
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Has the information been corroborated by officers? [This is essential when
dealing with anonymous information.
Is there physical or circumstantial evidence that the officer has observed
that, based on the officer’s experience, support an inference of criminal
conduct?
Subject to be stopped fits description.
Subject is in close proximity to crime geographically
Subject is in close proximity to crime from a time standpoint.
Subject exhibits signs consistent with someone recently involved in
criminal activity, i.e. racing heartbeat.
Officers have knowledge of suspect’s history.
Suspect flees at the sight of police.

While this list is not meant to be exhaustive, it provides a starting point for
investigators to consider when verbalizing probable cause. Investigators and
officers are well-advised to include in their report a complete and thorough
description of the information, observations, their experience and any other
physical or circumstantial evidence that led them to conclude that a suspect has
or is committing a crime or that evidence exists at a place that an officer wishes
to search.

Citizen Contacts
In the course of their operations, the police have various types of contacts with
citizens. These contacts range from consensual contacts which need not be
justified by any constitutional requirements to a full-blown arrest which must be
supported by PROBABLE CAUSE. The purpose of this section is to outline the
Constitutional principles governing police/citizen contacts.

Consensual Contacts
On a daily basis police officers have contacts with citizens which are consensual
and thus do not implicate the Fourth Amendment. These contacts do not require
the police to have any level of suspicion to justify the contact. Since police do
not justify the stop based on some level of suspicion, the police have no authority
to force a non-willing citizen to participate in the contact. As long as the citizen
voluntarily remains and speaks with the officer, the contact remains consensual.
If the officer, by words or conduct, implies that the citizen has no choice but to
participate then the contact is no longer consensual and must be supported by at
least reasonable suspicion to believe that “criminal activity is afoot.” 172
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In Bostick, officers working drug interdiction entered a bus identifying
themselves. These officers proceeded to speak to passengers. In speaking
with one passenger, the officers obtained consent to search his luggage which
led to the seizure of narcotics. In examining the case, the Court examined the
officers’ actions with respect to what they said and where they stood with respect
to this passenger. The Court remanded the case so that the trial court could
determine if the officers, by words or conduct, conveyed a message that
compliance with their requests was required. In cases where an officer has,
through words or conduct, implied that compliance is required, and the individual
has submitted, a show of authority seizure has occurred. Where a seizure has
occurred, the officer must be able to articulate a level of proof, equal to a
minimum of reasonable suspicion in order to justify the seizure. If an officer
cannot justify a seizure by meeting the appropriate level of proof; then any
evidence obtained as a result of that seizure will be lost. Several facts may be
considered in order to determine whether an encounter is consensual. How
many officers are present; does the citizen have a clear path in order to leave; do
the officers have weapons drawn or are they taking some action which indicates
that leaving is not an option?

Physical Seizure:
Use of physical force by a means intentionally applied to the individual the officer
intended to apply the force to. Example: A group of officers respond to a
kidnapping. Upon their arrival they observe the kidnapper fleeing in a vehicle
with the victim. The officers take aim at the kidnapper but miss and accidentally
hit the victim. The victim has not been seized since the force was not
intentionally applied to him or her. A different result would occur if the officers
intentionally fired at the victim believing the victim to be the kidnapper. In that
case the force would be intentionally applied to the person shot and therefore a
seizure has occurred.173

Show of Authority Seizure:
A show of authority seizure occurs only when two essential elements are in
place. First, an officer must have shown some authority. For example, an
officer has ordered a subject to stop or has sounded his vehicle’s siren at a
suspect’s auto. Second, the person being seized must have submitted to the
officer’s authority. Until the suspect has submitted no seizure has occurred. For
example, an officer without any suspicion at all attempts to stop a subject. When
the officer orders the subject to stop the subject flees. While chasing this subject
on foot the officer observes the subject discard a packet of drugs. The officer
then tackles the subject and retrieves the discarded packet of drugs. Since there
was no seizure prior to the subject abandoning the drugs, this evidence is
admissible, even though the officer lacked any suspicion, because the drugs
173
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were not seized as the result of an unlawful seizure. A different result would
occur if the subject had immediately submitted to the officer’s order to halt and
then had discarded the drugs. Under these circumstances the drugs would be
inadmissible as the fruit of an unlawful seizure.174

Seizures of Property
When the police deprive a person of property by taking custody of the
property or otherwise depriving a person of its use, a seizure, as defined by
the Fourth Amendment, has taken place and must be justified in
accordance with the Constitution.
In the course of normal operations police seize property or otherwise take action
which deprives a person of the use of property in a variety of settings. Many of
these seizures are not connected with criminal investigations. Consider for
example circumstances where police are called to assist persons who are
attempting to retake possession of property; in essence the police have used
their authority to “seize” the property. All such seizures must meet the
reasonableness requirement of the Fourth Amendment.
A decision by the United States Supreme Court in a civil rights lawsuit filed under
42 U.S.C. sec. 1983 provides an instructive example of property seizures. 175 In
Soldal, the sheriff’s department was called to a mobile home park by the
manager. The manager had decided to forcefully remove Soldal’s mobile home
from the park due to an ongoing landlord/tenant dispute. The landlord had
previously attempted, unsuccessfully, to have Soldal evicted by the courts. The
police were asked to stand by to quell any resistance (keep the peace) of the
mobile home.
As the manager began ripping Soldal’s home from its location, Soldal attempted
to file a complaint with the officers on the scene. The officers refused to take
Soldal’s complaint and informed Soldal that they were on the scene to prevent
him from interfering with the park employees. The mobile home was moved from
the trailer park which caused substantial damage to it. It should be noted that
during the entire eviction, the deputies knew that the landlord did not have an
eviction order. In fact, a court subsequently ruled that the eviction had been
unauthorized.
In ruling that the sheriff’s department had seized Soldal’s property the Court
pointed out: “A ‘seizure’ of property, we have explained, occurs when ‘there is
some meaningful interference with an individual’s possessory interest in that

174
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property.’” [Cites omitted]. The Fourth Amendment protects a person not only
from searches, but also from seizures of their property.
Some interference with a property interest may be considered reasonable,
notwithstanding the fact that law enforcement officials have not yet obtained a
warrant. Consider the facts addressed by the United States Supreme Court in
Illinois v. McArthur.176
Any meaningful interference with property by law enforcement officers must be
supported by probable cause to believe that the item seized is evidence or
contraband. Additionally, the police must either have a warrant for the item or be
able to establish that one of the exceptions to the warrant requirement applies.
When seizing any item, officers should answer the following questions:


Does the person I’m seizing this property from have an expectation of
privacy in the area where I am standing or in the item I am about to seize?



Am I lawfully present in the area where the item is located?



Do I have probable cause to believe that the item I wish to seize is
evidence or contraband?

Stops based upon Reasonable Suspicion of Criminal Activity
Where a police officer can articulate facts which amount to reasonable suspicion
to believe that criminal activity is taking place, yet does not have probable cause
to make an arrest, the officer is justified in stopping the individual believed to be
involved in the activity and conducting a further investigation. An officer making
this type of stop may use the force necessary, short of deadly force, to
accomplish the stop. If the officer can further articulate facts which lead him or
her to believe that the subject may be carrying a weapon, the officer may conduct
a limited pat-down (frisk) of the subject’s outer clothing to determine if the person
is carrying a weapon.177
What constitutes reasonable suspicion is not always clear, however in a recent
U.S. Supreme Court case, the Court held that “unprovoked flight” in a high crime
area may constitute reasonable suspicion.178 In Wardlow, police officers were
driving through a known narcotics area when they observed Wardlow. Upon
seeing police, Wardlow began to run. The police chased and stopped Wardlow.
Upon frisking Wardlow, police recovered a gun. The Court concluded that
Wardlow’s “unprovoked flight” coupled with the high crime area provided police
with the reasonable suspicion necessary to stop him. In a footnote, the Court
176
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noted that the validity of the frisk was not before the Court and therefore whether
or not it was legal was not decided. The importance of this footnote cannot be
understated.
It demonstrates that while police officers may stop individuals
when they have reasonable suspicion to believe that criminal activity “is afoot,”
this reasonable suspicion does not always provide the foundation necessary to
justify a frisk. Officers must be able to detail facts leading them to believe that a
suspect may be armed before a frisk is justified.
The need to articulate reasonable suspicion to believe that a suspect was armed
before conducting a frisk was reiterated in Florida v. J.L.179 In J.L. officers
received a radio call that there was a black male in a plaid shirt standing at a bus
stop who was in possession of a firearm. The officers responded and found J.L.,
a juvenile, as described, standing at the bus stop. The officers approached J.L.
and seized a firearm from him. The United States Supreme Court, in a
unanimous decision, held that the officers lacked reasonable suspicion to
conduct a frisk of J.L. Since the call was anonymous the officers lacked
sufficient credible information to justify the stop and frisk.
The Court distinguished the J.L. case from Alabama v. White,180 which was also
based upon an anonymous tip. In White, police had received an anonymous tip
that a woman, Vanessa White, would be leaving 235C Lynwood Terrace
Apartments, at a specified time, in a brown Plymouth station wagon with a
broken taillight. The caller further identified a motel to which White would be
driving to deliver cocaine that she was carrying in a brief case. Officers went to
the Lynwood Terrace Apartments and observed a female fitting White’s
description leaving at the specified time. Although White was not carrying the
briefcase she did get into the brown Plymouth station wagon. The officers
followed the station wagon and observed that it was following the most direct
route to the motel which had been identified by the caller. The officers stopped
the vehicle just before it reached the motel. Cocaine was seized from the
briefcase after White consented to a search of the vehicle. In this case the Court
held that an anonymous tip can add up to reasonable suspicion where it is
sufficiently corroborated. In White, the caller showed intimate knowledge of the
suspect’s actions by predicting her movements. Once the officers corroborated
the predictions they had sufficient facts to meet the reasonable suspicion
requirement. In J.L., the anonymous caller merely described someone who was
standing at a bus stop.
The distinction between the anonymous information in J.L. as opposed to White
was the ability of the informant in White, to predict the future conduct of Vanessa
White. This established that the informant had intimate knowledge of White’s
activities. Further, the police took no action until corroborating many of the
activities predicted by the informant. In corroborating these activities, the police
established that the informant was reliable, at least with respect to the activities
179
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they observed before stopping White. In J.L. on the other hand, the informant
merely provided a description of a person standing at a bus stop. Anyone who
had driven past the bus stop could have provided this information. Additionally,
someone who did not like J.L. and wanted to see him hassled by the police, or
even a police officer who wanted to shake J.L. down, could easily have called in
the information.

When Does an Anonymous Report Amount to Reasonable
Suspicion?
In Navarette v. California181 the United States Supreme Court examined the
validity of a vehicle stop based upon an anonymous 911 caller’s report that the
vehicle in question had just run the caller off the road.
The issue before the
Court was whether or not the anonymous call in this case amounted to
reasonable suspicion which would justify a stop.
It is noted that this case is a midway point between Alabama v. White where an
anonymous informant gave detailed information concerning Ms. White’s future
activities with respect to the sale of drugs which law enforcement was able to
corroborate before making the stop and Florida v. J.L. where the anonymous
caller merely provided the description of J.L. and his location and the fact that he
was in possession of a firearm. The Court concluded that the stop of White was
justified because the informant provided detailed information regarding future
conduct which law enforcement corroborated before the stop, while the stop of
J.L. was no good because anyone could make a phony call providing description
and location.
The Court outlined the facts as follows:
On August 23, 2008, a Mendocino County 911 dispatch team for the California
Highway Patrol(CHP) received a call from another CHP dispatcher in neighboring
Humboldt County. The Humboldt County dispatcher relayed a tip from a 911
caller, which the Mendocino County team recorded as follows: “‘Showing
southbound Highway 1 at mile marker 88, Silver Ford 150 pickup. Plate of 8David-94925. Ran the reporting party off the roadway and was last seen
approximately five [minutes] ago.’” The Mendocino County team then broadcast
that information to CHP officers at 3:47 p.m.
A CHP officer heading northbound toward the reported vehicle responded to the
broadcast. At 4:00 p.m., the officer passed the truck near mile marker 69. At
about 4:05 p.m., after making a U-turn, he pulled the truck over. A second officer,
who had separately responded to the broadcast, also arrived on the scene. As
the two officers approached the truck, they smelled marijuana. A search of the
truck bed revealed 30 pounds of marijuana. The officers arrested the driver,
181
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petitioner Lorenzo Prado Navarette, and the passenger, petitioner José Prado
Navarette.
Petitioners moved to suppress the evidence, arguing that the traffic stop violated
the Fourth Amendment because the officer lacked reasonable suspicion of
criminal activity.
It is noted that the question at issue is when does an anonymous tip amount to
reasonable suspicion and what factors can an officer look to in determining when
reasonable suspicion exists. The Court noted that prosecutor did not introduce
the recording of the call nor the dispatcher or caller at the suppression hearing
notwithstanding the fact that the caller in this case had identified herself, thus the
information was treated as anonymous tip throughout this case. It can be
concluded that if the caller, the dispatcher, or the recording, had been introduced
by the prosecutor, it is unlikely that this case would have ever been heard by the
Court.
In its analysis the Court wrote:
The Fourth Amendment permits brief investigative stops—such as the traffic stop
in this case—when a law enforcement officer has “a particularized and objective
basis for suspecting the particular person stopped of criminal activity.” The
“reasonable suspicion” necessary to justify such a stop “is dependent upon both
the content of information possessed by police and its degree of reliability.” The
standard takes into account “the totality of the circumstances—the whole picture.
Although a mere “‘hunch’” does not create reasonable suspicion, the level of
suspicion the standard requires is “considerably less than proof of wrongdoing by
a preponderance of the evidence,” and “obviously less” than is necessary for
probable cause.
These principles apply with full force to investigative stops based on information
from anonymous tips. We have firmly rejected the argument “that reasonable
cause for a[n investigative stop] can only be based on the officer’s personal
observation, rather than on information supplied by another person.” Of course,
“an anonymous tip alone seldom demonstrates the informant’s basis of
knowledge or veracity.” That is because “ordinary citizens generally do not
provide extensive recitations of the basis of their everyday observations,” and an
anonymous tipster’s veracity is “‘by hypothesis largely unknown, and
unknowable.’” Ibid. But under appropriate circumstances, an anonymous tip can
demonstrate “sufficient indicia of reliability to provide reasonable suspicion to
make [an] investigatory stop.”
Applying the rules governing anonymous tips to the facts of this case the Court
noted:
The initial question in this case is whether the 911 call was sufficiently reliable to
credit the allegation that petitioners’ truck “ran the [caller] off the roadway.” Even
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assuming for present purposes that the 911 call was anonymous, see n. 1,
supra, we conclude that the call bore adequate indicia of reliability for the officer
to credit the caller’s account. The officer was therefore justified in proceeding
from the premise that the truck had, in fact, caused the caller’s car to be
dangerously diverted from the highway.
By reporting that she had been run off the road by a specific vehicle—a silver
Ford F-150 pickup, license plate 8D94925—the caller necessarily claimed
eyewitness knowledge of the alleged dangerous driving. That basis of
knowledge lends significant support to the tip’s reliability. An informant’s] explicit
and detailed description of alleged wrongdoing, along with a statement that the
event was observed firsthand, entitles his tip to greater weight than might
otherwise be the case. A driver’s claim that another vehicle ran her off the road,
however, necessarily implies that the informant knows the other car was driven
dangerously.
There is also reason to think that the 911 caller in this case was telling the truth.
Police confirmed the truck’s location near mile marker 69 (roughly 19 highway
miles south of the location reported in the 911 call) at 4:00 p.m. (roughly 18
minutes after the 911 call). That timeline of events suggests that the caller
reported the incident soon after she was run off the road. That sort of
contemporaneous report has long been treated as especially reliable. In
evidence law, we generally credit the proposition that statements about an event
and made soon after perceiving that event are especially trustworthy because
“substantial contemporaneity of event and statement negate the likelihood of
deliberate or conscious misrepresentation.” Another indicator of veracity is the
caller’s use of the 911 emergency system. A 911 call has some features that
allow for identifying and tracing callers, and thus provide some safeguards
against making false reports with immunity.
It is noted that all of the Court’s assertions above related to the reliability of the
tip, the Court then pointed out that a reliable tip does not justify a stop unless the
reliable tip amounts to reasonable suspicion to believe that criminal activity is
afoot. Thus, the Court then turned to analyze whether the tip that a truck had just
ran another motorist off the road was a sufficient basis to establish reasonable
suspicion to believe criminal activity, such as impaired driving was occurring.
The Court noted that certain driving behaviors would lead a reasonable officer to
believe that impaired driving was occurring. The Court went on to assert that a
reliable tip of dangerous driving behavior would support reasonable suspicion of
impaired driving.
The Court wrote:
Running another vehicle off the road suggests lane-positioning problems,
decreased vigilance, impaired judgment, or some combination of those
recognized drunk driving cues. See Visual Detection of DWI Motorists 4-5. And
the experience of many officers suggests that a driver who almost strikes a
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vehicle or another object—the exact scenario that ordinarily causes “running
[another vehicle] off the roadway”—is likely intoxicated. As a result, we cannot
say that the officer acted unreasonably under these circumstances in stopping a
driver whose alleged conduct was a significant indicator of drunk driving.
The Court noted that: reasonable suspicion “need not rule out the possibility of
innocent conduct.
Finally, the officer’s failure to observe additional suspicious conduct during the
short period that he followed the truck did not dispel the reasonable suspicion of
drunk driving, and the officer was not required to surveil the truck for a longer
period.
The majority (5-4 decision) noted that this case was a close call. In writing for
the dissent, Justice Scalia outlined his concern that officers would take the
majority decision to stand for the proposition that officers will believe that
reasonable suspicion with respect to a vehicle stop exists anytime they have an
anonymous report of careless driving behavior.

Bottom Line:
Anonymous reports may support reasonable suspicion to make a vehicle stop
however two essential components must be met:
1. The anonymous report must have some indicia of reliability going beyond
simply describing location and description.
2. The reliable anonymous information must add up to reasonable suspicion
to believe that criminal activity is afoot.

Lower Court Examples:
A case from the United States Court of Appeal for the 6th Circuit provides an
excellent example of the application of these principles.182 In Feathers v. Aey,
the Akron, Ohio Police Department received a call from a man who refused to
give his name. The caller stated that he had been walking down a street in
Akron at 1:25 a.m. when a man who was on a porch pointed something at him
and told him to shut up. He further reported that the man appeared drunk and
that police should check it out. The caller did not know the address but
described the location as the second house from the corner on North Howard
Street. He described the man as a white male with a beard.

182

Feathers v. Aey, 319 F.3d 843 (6th Cir. 2003).

Jack Ryan © 2016

178

Legal & Liability Risk Management Institute
The call prompted the dispatcher to put out a call for officers to respond to this
location. “The dispatcher then instructed a patrol car near the area to approach
708 North Howard Street and ‘check for a signal 9, supposed to be carrying a
weapon. . . . Signal 9 is on the porch near the corner, it's a white male with a
beard, no shirt, possible 4, he pointed something at a caller, so he possibly has a
weapon.’” The dispatcher did not tell the officers that the caller had refused to
identify himself and was therefore anonymous.
Two officers responded to the area and determined that the address provided by
the dispatcher was incorrect. The officers spotted Mr. Feathers and his wife on a
nearby porch. They told Mr. Feathers to move to one end of the porch and he
complied, (A show of authority plus compliance equals seizure that must be
justified by reasonable suspicion). The officers then told Feathers several times
to remove his hands from his pocket. Initially he did not remove them, but after
he did, he kept putting them back. Feathers then moved to the door of the
residence, leaned in and yelled to his father to come quick and bring the video
camera. At that point the two officers physically grabbed Feather. (A stopping of
movement by a means intentionally applied equals a physical seizure). This led
to a confrontation, during which one of the officers was bitten. Feathers was
arrested and charged, but was subsequently acquitted.
Feathers then filed a lawsuit alleging, among other things, that the officers lacked
any reasonable suspicion when they approached him on the porch at the outset
and thus, their seizure of his person violated his 4th Amendment rights. The
United States Court of Appeal for the 6th Circuit agreed that the officers lacked
reasonable suspicion when they stopped Feathers based upon the word of a
caller, who had refused to leave his name. Further, the court held that the law on
this issue was clearly established. Notwithstanding these findings, the court
granted the two officers qualified immunity because the officers were unaware at
the time of the stop that the information was from an anonymous source. The
court noted cases that have held that officers may rely upon information received
by a dispatcher that adds up to reasonable suspicion. The court went on to say
that the agency may have liability in this case for not having a policy in place
whereby the dispatcher is required to provide officers with the fact that
information is from an anonymous source. The court concluded: “Feathers
cannot prevail in a § 1983 suit because the individual defendants had a sufficient
factual basis for thinking that they were acting consistently with Terry. Although
there might be a legitimate question about whether the City should be held
liable for a policy that does not inform dispatched officers of the reliability
of their tip, the dismissal of the claims against the City is not before us.”
Some additional cases involving anonymous tips provide some guidance to
officers on this issue. In Johnson v. Texas,183 a Texas appellate court examined
an anonymous tip concerning narcotics sales. “The caller told police a black
man, accompanied by two black females, driving a 1999 black Ford Taurus with
183
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a specified license plate number, was involved in possible drug activity at a
specified apartment complex. The officer testified the apartment complex in
question was known to be a place that regularly had “drug deals and drug
activity” occurring.” Based on this information the officer responded to the area
and stopped Johnson’s vehicle. Johnson was alone in the vehicle at the time of
the stop.
In analyzing whether the officer had a sufficient basis to stop this vehicle, the
court took notice of the following points: “A mere anonymous tip, standing alone,
does not constitute probable cause…An anonymous telephone call may justify
the initiation of an investigation, but the court has held that, alone, it will rarely
establish the level of suspicion to justify a detention…The corroboration of the
details which do not indicate criminal activity will not lend support to the
anonymous tip…Reasonable suspicion requires it [the anonymous tip] be reliable
in its assertion of illegality, not just in its tendency to identify a determinate
person…When more information is available, [that may be corroborated before
the stop] however, a police officer may reasonably conclude the tip is reliable,
thus justifying an investigatory detention.” The officer in this case testified that
the sole basis for the stop in this case was the anonymous tip coupled with the
officer’s knowledge of the area. The court, in rejecting the validity of the stop
concluded that the officer had no information which provided corroboration that
Johnson was the fruit of the poisonous tree.
In United States v. Henderson,184 the United States Court of Appeal examined a
case that began with an anonymous call. In Henderson, the anonymous caller
stated: “You got a guy on Eighth Street with a [sic] orange shirt on-he has a gun
and drugs on him…He is in the middle of the block.” Police dispatchers were
able to trace the location of the call to a pay telephone on Eighth Street.
An
officer, who knew the area as a high crime area, responded within two minutes of
the call. The officer observed Henderson, the only person with an orange shirt,
standing in a group of people. The officer approached Henderson and asked for
identification. Henderson provided the identification, at which time the officer
asked Henderson if he could pat him down for weapons. “Henderson became
evasive, stepped away from the officer and told him that he did not need to be
searched.” As the officer reached toward Henderson, he took steps to move
away. Henderson fled when a second officer arrived on the scene. The officers
pursued Henderson and subsequently apprehended him. The officers seized a
gun and cocaine from Henderson. The sole issue before the court was whether
the officer had seized Henderson prior to his flight thus making all subsequent
seizures the fruit of the poisonous tree.
In analyzing the case, the court recognized that seizure, if it occurred, was a
show of authority seizure. This type of seizure occurs only when an officer
shows authority and the subject submits or complies with the show of authority.
In reviewing the officer’s conduct to determine whether the officer had shown
184
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authority, the court took notice of the fact that although the officer was in uniform
with a holstered gun he “did not initially call out or command Henderson, attempt
to touch him, tell him that he would detain him, or tell him that he was not free to
go.” The court concluded that the conduct of the officer did not constitute a
“show of authority” and that Henderson’s production of identification was the
result of a consensual contact. The court further noted that Henderson never
gave the officer the opportunity to seize him since he fled before any seizure was
accomplished.
The distinction between the Johnson and Henderson cases provides guidance
for officers who may be faced with anonymous tips. While both cases began with
anonymous tips, the officers in Henderson took no action which would constitute
a seizure based upon the anonymous tip. Instead, the officer’s conduct
remained consensual prior to Henderson’s flight. As a practical matter, officers
must recognize that when a car is stopped, as in the Johnson case, a seizure
has occurred, thus eliminating the possibility of a consensual contact.

All Stops Do Not Justify a Frisk
In Brittingham v. Anhorn and the Whitemarsh Police Department 185, a federal
trial court reiterated that officers may not frisk everyone they stop for “officer
safety” but must articulate reasonable suspicion to believe the subject is armed
before a frisk may be conducted.
In Brittingham, police were called to check out a suspicious vehicle outside of a
restaurant that had closed for the evening. The vehicle in question belonged to
Brittingham and had overheated. Brittingham and his passengers were waiting
for the vehicle to cool down and adding engine coolant. Upon the arrival of the
police, Brittingham and his two passengers were placed in “investigatory
detention” because they were “in the area of a closed business at night in a
residential neighborhood.”
During the detention the three individuals were frisked and nothing out of the
ordinary was found. One of the passengers did provide false information
concerning his identity but Brittingham and the other passenger both provided
valid driver’s licenses. At some point, the officers told the men they were free to
leave but when one of the passengers, Pugh [the one who had misidentified
himself] walked across the road to wait for a ride, an officer followed him. Pugh
fled on foot at which time Brittingham and the other passenger were forced to
kneel; were handcuffed and were arrested.
The court found the frisk to have been unreasonable asserting: “The officers
have pointed to no facts which rise to the level of articulable suspicion to justify
the pat-down of Brittingham under Terry and Graham, which require the force in
185
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a Fourth Amendment case to be tailored to the circumstances of the case. The
court noted that the only thing that Brittingham had done was to have the
misfortune of breaking down near a closed restaurant. The court concluded that
the officers were not entitled to qualified immunity.
In Rajaee El-Amin v. Commonwealth of Virginia,186 2005 Va. LEXIS 17 (2005),
the Supreme Court of Virginia considered the authority of a police officer to
conduct a pat-down of a subject based upon their association with a subject
found to be in possession of a firearm. While the court declined to adopt an
“automatic companion” rule, the court found that the close association with a
subject found to be in possession of a gun, would be a factor in supporting a patdown search.
“On the evening of August 4, 2000, the Richmond Police received an anonymous
tip that six young black males were at the corner of Front Street and Fifth Avenue
smoking marijuana.” Upon arriving, the officers observed 4 black males and
approached them, asking if they could speak to them Two of the males came to
the police while two remained in the background. When two other officers
arrived, a subject who had remained in the background with El-Amin, turned
away from the officers and reached in his waistband. An officer drew his weapon
and told the subject to remove his hands from his waistband. When the subject
failed to comply, an officer grabbed him, frisked him, and recovered a pellet-gun
from his pants. The officer yelled “Gun” to alert the other officers. At that point,
“Officer Kuzniewski determined that, because the four individuals were traveling
in a ‘pack,’ for ‘safety reasons’ he should pat down the other members of the
group…Although he had no particularized safety concerns as to El-Amin prior to
learning that the fourth individual had a gun, Officer Kuzniewski conducted a patdown of El-Amin and found a .38 caliber revolver.” El-Amin challenged the
admissibility of the firearm on the grounds that the officer had no particularized
suspicion to justify frisking El-Amin.
In analyzing the actions of the officers in this case, the court noted that their initial
approach of the four subjects amounted to a consensual conduct since the
officers had done nothing to indicate that the four subjects were not free to leave.
In arguing that the seizure of the gun was valid, the state argued that officers
should be able to frisk the “companion” of anyone found in possession of a
firearm. The court, consistent with numerous decisions from other jurisdictions
declined to adopt, the “companion rule” for frisks. Instead the court examined
whether or not an officer in Kuzniewski’s shoes would have reasonable suspicion
to believe that El-Amin was in possession of a weapon.
In upholding the frisk of El-Amin, the court noted that the encounter occurred
during the evening in a “high-crime” area; the officer believed that the four
individuals were in a group; and, El-Amin and the other subject did not withdraw
from the original consensual encounter and remained in close proximity to the
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officers and other subjects. The court concluded: “on the totality of facts
presented here, upon learning that the fourth individual had a hand gun, Officer
Kuzniewski was warranted in inferring that the inherent tendency toward violence
demonstrated by one group member carrying a gun raised reasonable and
particularized safety concerns as to other members of the same group...The
totality of the facts in this case-place, time, discovery of weapons, and group
activity- validates the pat-down search…”
Key Points:
“Officer Safety” without supporting facts and circumstances will not
support a frisk.

Reasonableness of Handcuffing during a valid “Terry Stop”
Does handcuffing during a “Terry Stop” transform the stop into a full-blown arrest
which requires the officer to have probable cause rather than the lesser
requirement of reasonable suspicion? A case from the United States District
Court for the District of Connecticut determined that the application of handcuffs
does not automatically turn an otherwise valid “Terry Stop” into a full-blown
arrest.
In Riordan and Bruzy v. Trooper Joyner et. al187 a trial court reviewed the stop
and temporary detention of
Kathleen Bruzy and Mark Riordan by the
Connecticut State Police. On June 28, 2002, the state police received a call from
a man named Henry Angelico, who reported that he was behind a car on the
highway and that he heard a loud noise come from the vehicle and had observed
smoke coming from the driver’s window. Mr. Angelico thought that a shot had
been fired from the vehicle. In addition to identifying himself, Mr. Angelico
described the vehicle and provided his license plate. He remained behind the
vehicle and turned on his emergency flashers as the troopers approached so that
they would more easily spot the vehicle. The vehicle in question was driven by
Kathleen Bruzy, who had just left her workplace. Her boyfriend, Mark Riordan
was driving in a separate vehicle in tandem with Bruzy.
The troopers pulled Bruzy over and conducted a high-risk traffic stop. Riordan,
upon seeing the stop, pulled over ahead of Bruzy but did not get out of his
vehicle. The trooper pointed a shotgun at Bruzy as she exited her vehicle. A
trooper patted-down Bruzy and handcuffed her while additional troopers
searched her vehicle. Two police officers from North Haven Police Department
approached Riordan who acknowledged that Bruzy was his girlfriend. The
officers removed Riordan from his vehicle and handcuffed him. Other officers
searched Riordan’s vehicle for weapons. During the search of Riordan’s vehicle,
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he twice complained about the tightness of the handcuffs. Upon complaining the
second time, an officer checked and then loosened the handcuffs. When no
weapons were found Bruzy and Riordan were released and told that the man
who had made the report was sorry. Riordan and Bruzy then filed a lawsuit
alleging that they were illegally arrested and subject to excessive force.
The court first dealt with the issue of whether the use of handcuffs changed the
nature of the police contact from a investigatory detention, only requiring
reasonable suspicion, to a full-blown arrest, which would require probable cause.
In analyzing this issue, the court looked at factors used by the United States
Court of Appeal for the 2nd Circuit in determining the line between a temporary
detention and an arrest. Among the factors examined were: the “amount of
force used by the police, the need for such force, and the extent to which an
individual’s freedom of movement was restrained, and in particular such factors
as the number of agents involved, whether the target of the stop was suspected
of being armed, the duration of the stop, and the physical treatment of the
suspect, including whether or not handcuffs were used.” [citing U.S. v. Vargas,
369 F.3d 98, 101 (2nd Cir. 2004)]. The court noted that use of handcuffs during a
“Terry Stop” is not the ordinary course of events, it does not necessarily change
the event to an arrest “when it [use of handcuffs] is a reasonable response to
legitimate safety concerns on the part of the investigating officers…Further, the
fact that the officers approached a stopped car with guns drawn in order to
protect themselves and bystanders on the street [does not] necessarily
transmute a ‘Terry stop’ into an arrest.”
In applying the law to the facts here, the court noted that the troopers had
information from an identified good-citizen informant who remained on the scene
during the police investigation. The troopers had no reason to believe that Mr.
Angelico’s information regarding Bruzy and her vehicle was unreliable. In looking
at the treatment of Riordan, the court noted that officers were aware that
Riiordan’s fiancé was under investigation for firing a shot. “Although Riordan had
not been disruptive to the investigation, there was the potential that he could do
so. Objectively speaking, the justification for placing Riordan in handcuffs was
twofold: (1) to prevent him from disrupting the investigation of Bruzy, and (2) to
determine f Riordan had any role in the suspected criminal activity.” The court
found that the actions of the Troopers and officers were reasonable with respect
to Bruzy and Riordan and notwithstanding the handcuffing remained a “Terry
stop” and not a full-blown arrest. As such the officers were released from liability.
A lawsuit from the United States District Court (Kansas) provides an example of
how liability may occur when a frisk exceeds the constitutional limitations set by
Terry.
Agustonelli v. Springer,188 dealt with the frisk of Angela Agustonelli by Detective
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James Springer. It should be noted that the court was considering a summary
judgment motion and therefore the facts were reviewed in the light most
favorable to Ms. Agustonelli.
In considering the motion, the court found that Detective Springer was off-duty
when he observed a subject, Johnson, he had been trying to subpoena go into
Agustonelli’s liquor store. The detective had previously been given information
that Agustonelli was selling drugs from the store. The detective, interested in
serving the subpoena on Johnson, called his department for the subpoena.
As the detective waited he observed what he perceived to be a drug transaction
between Johnson and Agustonelli. He called for a local officer. When the officer
arrived, Detective Springer told the officer what he had observed and stated that
he wanted to enter the store and frisk the pair.
Springer frisked Angela Agustonelli. This frisk became the issue for the court.
Although Springer denied conducting the frisk in this manner, Agustonelli
indicated that Springer had pulled out her sweat pants and underwear so that he
could look inside her pants to see if there were any drugs.
The court assumed, without deciding, that Detective Springer had reasonable
suspicion to believe that Agustonelli had a weapon. This conclusion is somewhat
tenuous based on Springer’s deposition testimony where he indicated that the
frisk was done simply for “officer safety, just something we do right off the bat.”
There was no indication that Detective Springer articulated any facts or
circumstances that led him to believe that Angela Agustonelli was armed.
The court allowed Agustonelli’s lawsuit against Detective Springer to proceed
finding that if a jury believed Agustonelli’s testimony regarding the pulling out of
her pants and underwear, it could be found that Springer exceeded the
permissible scope of a Terry frisk. Such a finding would establish a Fourth
Amendment violation.

Anonymous Tips and Motor Vehicles
The rules have equal application when dealing with a motor vehicle. A case from
the Supreme Court of New York provides an example.189 In Heapps, dispatchers
issued a broadcast concerning a man with a gun, in a vehicle, in a specific area.
Officers in the area spotted the vehicle stopped in traffic. The officers turned on
their overheads (show of authority) and the operator stopped (compliance). The
combination of a show of police authority and compliance accomplishes a
seizure which must be justified by reasonable suspicion. At this point, the officers
only had the anonymous tip. When the officers approached the car they
observed a bulge in the man’s waistband. This observation, which was the fruit
of the stop, led to the seizure of a gun.
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In reviewing the case, the court noted that the observation of the bulge could not
be used as part of the reasonable suspicion since the seizure was complete
before the officers made that observation. Thus, the only thing the officers had
was the anonymous tip, thus they lacked reasonable suspicion to stop the
vehicle. As such, the gun was inadmissible in a prosecution of Heapps.
In Hill v. State,190 police responded to a call of a disturbance which the caller
stated was over narcotics. The person involved in the disturbance, a man and a
woman, were said to have left in a blue truck. This information was relayed to
Chief Cook, who stopped a truck fitting the description. “Chief Cook testified that
as he approached the truck, he asked Hill for identification and registration. Cook
testified that he asked Hill to step out of the truck and immediately conducted a
pat-down search. Cook stated that he did the pat-down for officer safety and
that he always does a pat-down ‘where there's possible narcotics or a
disturbance involved or where there's a weapon present, reported or
unreported’ for officer safety. He stated that such a frisk is part of his
policy, and that he had not seen Hill do anything in his presence that would
lead him to believe that Hill had a weapon.” As a result of the frisk, Chief
Cook felt a small bulge in Hill’s pocket. After questioning Cook about the bulge,
Hill removed a pill bottle from his pocket that contained suspected narcotics.
Thus, the issue in the case is whether the Chief conducted a proper frisk. If it
was not a valid frisk then the suspected narcotics was the fruit of the improper
frisk.
In analyzing the facts in Hill, the court noted that a stop is less intrusive on a
person than a frisk, thus a frisk requires more than the stop itself. A stop can be
based upon reasonable suspicion to believe the person is involved in criminal
activity while the frisk must be supported by reasonable suspicion to believe the
person is armed with a weapon. “The officer in this case failed to articulate any
objective, factual basis for a reasonable belief that Hill was dangerous or might
gain immediate control of a weapon. Cases in which pat-downs are found to be
constitutional searches regularly require some articulable, objective facts giving
the officer a reason to fear for his safety. See, e.g., Muhammed v. State, 337 Ark.
291, 988 S.W. 2d 17 (1999) (holding frisk was reasonable based on appellant's
dress and nervousness, as well as fact that officer knew appellant had previous
convictions for gun-related crimes). Here, Chief Cook provided no reasons for
frisking Hill other than that it was ‘policy.’ He admitted he had not seen anything
that led him to believe that Hill had a weapon. Although Hill was reportedly
causing a disturbance at Holladay's home, there was no report of weapons.
Based on our review of the totality of the circumstances, Chief Cook lacked
specific, objective, and articulable facts to support a reasonable suspicion that
Hill was armed and presently dangerous when he conducted the pat-down
search.”
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When dealing with stop and frisk issues, officers should recognize that in cases
where the officer has done nothing, either through words or conduct, that has
implied that the citizen has no choice but to comply with the officers, the contact
is consensual. Consensual contacts need not be supported by any level of
suspicion whatsoever. In this age of mobile video recorders and body
microphones, officers should approach situations in a consensual manner
whenever possible. Even in cases where the officers has every intention of
stopping the individual should the person refuse to cooperate, an approach that
does not give away the officer’s intention and indicate that the person must
comply would keep the contact consensual. Remember, it is how a reasonable
(innocent) person would perceive the officer’s words or conduct that turns a
consensual stop into a seizure. Where an officer uses a consensual approach,
he or she may create a non-seizure. Anything that comes out of a consensual
contact is admissible in court. Even a frisk can be consensual if the request to
frisk is properly framed. Again, the officer’s subjective intention to do the frisk
anyway if the person refuses consent is irrelevant. The only issue is whether the
reasonable (innocent) person would feel as if they had no option but to comply
with the officer’s request. The words or conduct of the officer in the approach
makes all the difference.
In cases where the officer is dealing with an anonymous tip, officers should look
for ways to corroborate the tip before taking action. Observation of a bulge or
furtive motions upon the officer’s approach would support a frisk. Prior
knowledge of the subject or the type of crime that an officer suspects is taking
place would also be helpful to establishing an appropriate frisk.

Probable Cause
Probable Cause To Arrest: Facts and or Circumstances based upon
observation, personal knowledge or reliable information which would lead
an objectively reasonable officer to believe that a crime has been, is being,
or is about to be committed by the individual whom the officer suspects.

Arrest Based On a Failure to Identify Oneself
In Hiibel v. Nevada,191 the United States Supreme Court considered the
constitutionality of an arrest and conviction based on the failure of the defendant
to identify himself to police during a valid “Terry-Stop.”
In Hiibel, the Humboldt County Sheriff’s Department received a call of an assault
in the middle of the afternoon. The caller reported seeing a man assault a
woman in a red and silver GMC pickup on Grass Valley Road. A deputy was
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dispatched to the scene and found the truck as described parked on the side of
the road. The deputy noted skid marks in the gravel behind the truck indicating a
sudden stop. He further observed a female in the truck and a man standing on
the side of the truck, all consistent with the caller’s report. The man appeared to
be intoxicated and repeatedly refused the officer’s request for identification. The
Court noted that the deputy asked Hiibel for identification eleven times. The man
then began, in full view of the cruiser’s mobile video-recorder to taunt the officer
to arrest him. The officer arrested Hiibel for obstructing an officer’s official duties.
The basis of the “official duty” was a requirement under Nevada’s Investigative
Stop statute that requires a person to identify themselves to an officer during
such a stop. The Court cited statutes from twenty-states with a similar
requirement during investigative stops.
In upholding the arrest and conviction of Hiibel, the 5-4 majority of the Court first
recognized that the stop of Hiibel met the constitutional standard for investigatory
stops, specifically, reasonable suspicion. The Court extended this reasoning in
stating that “obtaining a suspect’s name in the course of a Terry stop serves
important government interests. Knowledge of identity may inform an officer that
a suspect is wanted for another offense, or has a record of violence or mental
disorder. On the other hand, knowing identity may help clear a suspect and
allow the police to concentrate their efforts elsewhere. Identity may prove
particularly important in cases such as this, where the police are investigating
what appears to be a domestic assault. Officers called to investigate domestic
disputes need to know whom they are dealing with in order to assess the
situation, the threat to their own safety, and possible danger to the potential
victim.” The Court noted that it is well established that an officer can ask a
subject to identify themselves during a Terry stop and the only question was
whether an individual could be prosecuted for failing to do so.
The Court concluded that a conviction for failing to identify oneself during a valid
Terry stop in accord with a state statute is valid. The Court did distinguish the
Nevada statute from other states in that it had been interpreted as only requiring
a subject to identify themselves and does not require the production of reliable
and credible identification.
Key Points:
Decision would only have application in states where there is a statutory
requirement that a person identify themselves during an investigative
detention.
The request for identity must be supported by a valid Terry stop. If the
preceding elements are met, the officer may request that the person
identify themselves but the case does not allow for an arrest based on a
failure to produce “credible and reliable” identification.
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Probable Cause-At Scene-Justifies Arrest
In Devenpeck v. Alford,192 United States Supreme Court examined a case where
officers, with probable cause to arrest a subject, Jerome Alford for impersonating
a police officer, instead arrested him for tape recording the officers during the
investigatory stop. A previous court decision held that it was not illegal to tape
police officers during a stop. In the ensuing lawsuit, the United States Court of
Appeal determined that only probable cause for a closely related offense would
save the officers from liability and impersonating a police officer was not a closely
related offense to violation of the state privacy act by tape recording.
While on patrol, Officer Haner of the Washington State Patrol observed a broken
down motorist on the opposite side of the highway. Prior to Officer Haner’s
arrival at the disabled motorist, Jerome Alford pulled up behind the motorist with
wig-wag headlights activated. When Officer Haner arrived, Alford quickly left,
leaving his flashlight behind. The motorist who had broken down asked Officer
Haner if the quickly departing Alford was a police officer. The motorist inquired
based upon Alford’s lights as well as conversation at the scene.
Officer Haner notified his supervisor, Sergeant Davenpeck of his concern that
Alford was impersonating a police officer. Haner then pursued and pulled Alford
over. He noted that Alford had a police radio on the front seat and was
monitoring radio calls; that he had a police scanner and handcuffs. Alford
reported that his wig-wag lights were part of a newly-installed alarm system and
that he could not activate them. Officer Haner noted that there was a switch neat
Alford’s leg that he would not touch. [It turned out that this switch activated the
wig-wag lights]
Sergeant Devenpeck responded to the scene and was briefed by Officer Haner.
As Devenpeck was questioning Alford, he noticed a tape recorder running in the
record mode on the front seat. Sergeant Devenpeck listened to the recording
which contained the conversation from the stop. He then ordered Alford arrested
for violating the Washington State Privacy Act which required all-parties to
conversation- consent for recording. The sergeant attempted to contact a
prosecutor from the scene after Alford reported that he had a copy of a state
court decision in his glove box which allowed such a recording.
Alford was taken to the police station and a prosecutor was called. The
prosecutor outlined various charges including the impersonating charge for which
there was probable cause. Sergeant Devenpeck reported that it was the policy
of the State Patrol not to “stack charges” and that he would simply charge Alford
with the charge related to the tape recording. The charge was subsequently
dismissed due to a state court decision and Alford filed a lawsuit alleging that he
was arrested without probable cause.
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In the United States Court of Appeal for the 9 th Circuit, the officers argued that
they had probable cause to arrest Alford based on the impersonation of a police
officer charge as well as obstructing, even if the court found that there was not
probable cause for the taping charge. The 9th Circuit concluded that in order for
the arrest to be valid under the 4th Amendment, officers must have probable
cause to support the asserted offense on which the arrest is based or at least a
closely related offense. Here the asserted offense was the tape recording
charge and there was no probable cause to arrest for that charge.
The United States Supreme Court overturned the decision of the 9 th Circuit in
reiterating the position that an officer’s subject intent [with respect to the charge
being brought] is irrelevant. Under the 4th Amendment a court must determine
probable cause from the standpoint of the objectively reasonable officer standing
in the arresting officers’ position. Here, there was objectively reasonable basis
for finding probable cause to believe that Alford was impersonating a police
officer and obstructing the officers, therefore the arrest was valid. The court
expressly rejected any notion that officers must have probable cause for the
stated offense or some closely-related offense. Officers simply must have an
objectively reasonable belief that probable cause exists to arrest for some
offense.
Key Points:
Officers need not assert a specific offense for which they are arresting a
suspect for at the moment of arrest.
Officers need not “stack charges” in order to cover all possible offenses
for which there is probable cause.
In determining the existence of probable cause-Is there probable cause to
believe that some offense has occurred.

Probable Cause of All in Vehicle with Drugs
In Maryland v. Pringle,193 the Supreme Court held that cocaine discovered in the
passenger compartment of a vehicle provided probable cause to arrest all three
occupants in the vehicle based on a possession of narcotics charge.
Pringle was the front seat passenger in a vehicle that was stopped for speeding
at 3:16 a.m. on August 7, 1999. When the operator of the vehicle reached into
the glove box to get his registration, the officer observed a wadded up roll of
money. Following a computer check, the officer returned to the driver, had him
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step from the vehicle and gave him an oral warning.
When a second officer arrived on the scene, the driver was asked whether he
had any weapons or drugs in the vehicle. He responded that he did not and
gave the officers consent to search the vehicle. Upon searching the vehicle, the
officers found five plastic baggies behind the rear seat armrest as well as the
$763.00 of rolled up money from the glove box.
The officers questioned all three occupants of the vehicle and told the occupants
that if no one admitted ownership of the cocaine, all three would be arrested.
When no one admitted to ownership, all three occupants were arrested as
promised.
At the station, Pringle, the front seat passenger, was questioned after waiving his
Miranda rights. Pringle admitted that the cocaine was his and that he was taking
it to a party where planned on selling it or exchanging it for sex. Pringle was
charged with possession with intent to deliver cocaine.
A Maryland Appellate court reversed Pringle’s conviction after concluding that
officer’s lacked probable cause to arrest Pringle since the cocaine was found in
the back seat while Pringle had been a front seat passenger. The court stated
that absent specific facts tending to show Pringle’s knowledge [of the cocaine in
the car] or his dominion and control over the cocaine, there was not probable
cause to arrest him. The State of Maryland appealed this decision to the United
States Supreme Court.
In a unanimous decision, the Court held that officers had probable cause to
arrest all of the occupants in the vehicle. The Court pointed out that once the
officers found the cocaine, there was certainly probable cause to believe a crime
was being committed; the only remaining question was whether there was
probable cause to believe that Pringle was the person committing the crime.
The Court pointed out that the “long prevailing standard of probable cause
protects citizens from rash and unreasonable interferences with privacy and from
unfounded charges of crime, giving fair leeway for enforcing the law in the
community’s protection.”
In analyzing the historical facts that the officers were aware of at the time of the
arrest the Court noted that the stop occurred at 3:16 a.m.; there were 3 men in
the vehicle; the glove compartment directly in front of Pringle contained a
wadded-up roll of money; 5 baggies of cocaine found during a consent search
were accessible to all of the occupants of the vehicle and the denial by all three
men of knowledge of the ownership of the cocaine.
The Court distinguished a vehicle from a commercial establishment in concluding
that in a passenger vehicle it is more likely that the occupants are part of a

Jack Ryan © 2016

191

Legal & Liability Risk Management Institute
common enterprise and it is unlikely that a suspect transporting cocaine for sale
would invite a completely innocent person into this enterprise.
The Court concluded that the arrest of Pringle which led to his incriminating
statement at the station was valid.
Note: The Court did cite to the Maryland possession statute which defines
possession as “the exercise of actual or constructive dominion or control over a
thing by one or more persons.” This definition is important to the determination
of probable cause. Agencies are advised to review “possession” under local law.

DUI Breath Testing and Blood Draws
United States Supreme Court Distinguishes
Breath Test from Blood Test under Implied Consent Statutes that Criminalize a
RefusalWarrantless Blood Test Violates Fourth Amendment194

In consolidated cases, one from Minnesota and two from North Dakota, the
United States Supreme Court held that a blood test is more intrusive than a
breath test and therefore a warrantless blood test would violate the Fourth
Amendment under Implied Consent statutes that criminalize the refusal to submit
to a test.
At the outset of the case the United States Supreme Court recognized and
analyzed the problem of impaired driving. In doing so, the Court noted that many
states and the Federal Government, in an effort to combat impaired driving, had
increased the penalties for operating while impaired as well as refusing to be
tested following an arrest. The Court recognized an increase in refusals over the
years due to the severity of penalties for actual drunk driving charge and cited
statistics including the fact that in 2011 over one-fifth of those arrested refused to
participate in testing.
As a result of the increase in refusals many states, like Minnesota and North
Dakota criminalized the act of refusing to participate in testing.
The Court outlined the facts of the consolidated cases:
CASE 1
Petitioner Danny Birchfield accidentally drove his car off a North
194
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Dakota highway on October 10, 2013. A state trooper arrived and
watched as Birchfield unsuccessfully [*20] tried to drive back out of
the ditch in which his car was stuck. The trooper approached, caught
a strong whiff of alcohol, and saw that Birchfield’s eyes were
bloodshot and watery. Birchfield spoke in slurred speech and
struggled to stay steady on his feet. At the trooper’s request,
Birchfield agreed to take several field sobriety tests and performed
poorly on each. He had trouble reciting sections of the alphabet and
counting backwards in compliance with the trooper’s directions.
Believing that Birchfield was intoxicated, the trooper informed him of
his obligation under state law to agree to a BAC test. Birchfield
consented to a roadside breath test. The device used for this sort of
test often differs from the machines used for breath tests administered
in a police station and is intended to provide a preliminary assessment
of the driver’s BAC. See, e.g., Berger 1403. Because the reliability of
these preliminary or screening breath tests varies, many jurisdictions
do not permit their numerical results to be admitted in a drunk-driving
trial as evidence of a driver’s BAC. See generally 3 Erwin §24.03[1]. In
North Dakota, results from this type of test are “used only for
determining whether or [*21] not a further test shall be given.” N. D.
Cent. Code Ann. §39-20-14(3). In Birchfield’s case, the screening
test estimated that his BAC was 0.254%, more than three times the
legal limit of 0.08%. See §39-08-01(1)(a).
The state trooper arrested Birchfield for driving while impaired, gave
the usual Miranda warnings, again advised him of his obligation under
North Dakota law to undergo BAC testing, and informed him, as state
law requires, see §39-20-01(3)(a), that refusing to take the test would
expose him to criminal penalties. In addition to mandatory addiction
treatment, sentences range from a mandatory fine of $500 (for firsttime offenders) to fines of at least $2,000 and imprisonment of at least
one year and one day (for serial offenders). §39-08-01(5). These
criminal penalties apply to blood, breath, and urine test refusals alike.
See §§39-08-01(2), 39-20-01, 39-20-14.
Although faced with the prospect of prosecution under this law,
Birchfield refused to let his blood be drawn. Just three months
before, Birchfield had received a citation for driving under the
influence, and he ultimately pleaded guilty to that offense. State v.
Birchfield, Crim. No. 30-2013-CR-00720 (Dist. Ct. Morton Cty., N. D.,
Jan. 27, 2014). This time he also pleaded guilty—to a misdemeanor
violation of the refusal [*22] statute—but his plea was a conditional
one: while Birchfield admitted refusing the blood test, he argued that
the Fourth Amendment prohibited criminalizing his refusal to submit to
the test. The State District Court rejected this argument and imposed
a sentence that accounted for his prior conviction.
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The sentence included 30 days in jail (20 of which were suspended
and 10 of which had already been served), 1 year of unsupervised
probation, $1,750 in fine and fees, and mandatory participation in a
sobriety program and in a substance abuse evaluation. App. to Pet.
for Cert. in No. 14-1468, p. 20a.
On appeal, the North Dakota Supreme Court affirmed. 2015 ND 6,
858 N. W. 2d 302. The court found support for the test refusal statute
in this Court’s McNeely plurality opinion, which had spoken favorably
about “acceptable ‘legal tools’ with ‘significant consequences’ for
refusing to submit to testing.” 858 N. W. 2d, at 307 (quoting McNeely,
569 U. S., at ___, 133 S. Ct. 1552, 185 L. Ed. 2d 696, 724.
CASE 2
On August 5, 2012, Minnesota police received a report of a problem at
a South St. Paul boat launch. Three apparently intoxicated men had
gotten their truck stuck in the river while attempting to pull their boat
out of the water. When police arrived, witnesses informed them that a
man in underwear had been driving the [*23] truck. That man proved
to be William Robert Bernard, Jr., petitioner in the second of these
cases. Bernard admitted that he had been drinking but denied driving
the truck (though he was holding its keys) and refused to perform any
field sobriety tests. After noting that Bernard’s breath smelled of
alcohol and that his eyes were bloodshot and watery, officers arrested
Bernard for driving while impaired.
Back at the police station, officers read Bernard Minnesota’s implied
consent advisory, which like North Dakota’s informs motorists that it is
a crime under state law to refuse to submit to a legally required BAC
test. See Minn. Stat. §169A.51, subd. 2 (2014). Aside from
noncriminal penalties like license revocation, §169A.52, subd. 3, test
refusal in Minnesota can result in criminal penalties ranging from no
more than 90 days’ imprisonment and up to a $1,000 fine for a
misdemeanor violation to seven years’ imprisonment and a $14,000
fine for repeat offenders, §169A.03, subd. 12; §169A.20, subds. 2-3;
§169A.24, subd. 2; §169A.27, subd. 2.
The officers asked Bernard to take a breath test. After he refused,
prosecutors charged him with test refusal in the first degree because
he had four prior impaired-driving convictions. 859 N. W. 2d 762, 765,
n. 1 (Minn. 2015) (case below). First-degree refusal carries the highest
maximum penalties and a [*24] mandatory minimum 3-year prison
sentence. §169A.276, subd. 1.
The Minnesota District Court dismissed the charges on the ground
that the warrantless breath test demanded of Bernard was not
permitted under the Fourth Amendment. App. to Pet. for Cert. in No.
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14-1470, pp. 48a, 59a. The Minnesota Court of Appeals reversed, id.,
at 46a, and the State Supreme Court affirmed that judgment. Based
on the longstanding doctrine that authorizes warrantless searches
incident to a lawful arrest, the high court concluded that police did not
need a warrant to insist on a test of Bernard’s breath. 859 N. W. 2d,
at 766-772. Two justices dissented. Id., at 774-780 (opinion of Page
and Stras, JJ.).
CASE 3
A police officer spotted our third petitioner, Steve Michael Beylund,
driving the streets of Bowman, North Dakota, on the night of August
10, 2013. The officer saw Beylund try unsuccessfully to turn into a
driveway. In the process, Beylund’s car nearly hit a stop sign before
coming to a stop still partly on the public road. The officer walked up to
the car and saw that Beylund had an empty wine glass in the center
console next to him. Noticing that Beylund also smelled of alcohol, the
officer asked him to step out of the car. As Beylund did so, he
struggled to keep his balance.
The officer [*25] arrested Beylund for driving while impaired and took
him to a nearby hospital. There he read Beylund North Dakota’s
implied consent advisory, informing him that test refusal in these
circumstances is itself a crime. See N. D. Cent. Code Ann. §39-2001(3)(a). Unlike the other two petitioners in these cases, Beylund
agreed to have his blood drawn and analyzed. A nurse took a blood
sample, which revealed a blood alcohol concentration of 0.250%,
more than three times the legal limit.
Given the test results, Beylund’s driver’s license was suspended for
two years after an administrative hearing. Beylund appealed the
hearing officer’s decision to a North Dakota District Court, principally
arguing that his consent to the blood test was coerced by the officer’s
warning that refusing to consent would itself be a crime. The District
Court rejected this argument, and Beylund again appealed.
The North Dakota Supreme Court affirmed. In response to Beylund’s
argument that his consent was insufficiently voluntary because of the
announced criminal penalties for refusal, the court relied on the fact
that its then-recent Birchfield decision had upheld the constitutionality
of those penalties. 2015 ND 18, ¶¶14-15, 859 N. W. 2d 403, 408-409.
The court also explained that it had found consent [*26] offered by a
similarly situated motorist to be voluntary, State v. Smith, 2014 ND
152, 849 N. W. 2d 599. In that case, the court emphasized that North
Dakota’s implied consent advisory was not misleading because it
truthfully related the penalties for refusal. Id., at 606.
We granted certiorari in all three cases and consolidated them for
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argument, see 577 U. S. ___, 136 S. Ct. 614, 193 L. Ed. 2d 494
(2015), in order to decide whether motorists lawfully arrested for drunk
driving may be convicted of a crime or otherwise penalized for
refusing to take a warrantless test measuring the alcohol in their
bloodstream.
Summary of Issue:
As our summary of the facts and proceedings in these three cases
reveals, the cases differ in some respects. Petitioners Birchfield and
Beylund were told that they were obligated to submit to a blood test,
whereas petitioner Bernard was informed that a breath test was
required. Birchfield and Bernard each refused to undergo a test and
was convicted of a crime for his refusal. Beylund complied with the
demand for a blood sample, and his license was then suspended in an
administrative proceeding based on test results that revealed a very
high blood alcohol level.
Despite these differences, success for all three petitioners depends on
the proposition that the criminal law ordinarily [*27] may not compel a
motorist to submit to the taking of a blood sample or to a breath test
unless a warrant authorizing such testing is issued by a magistrate. If,
on the other hand, such warrantless searches comport with the Fourth
Amendment, it follows that a State may criminalize the refusal to
comply with a demand to submit to the required testing, just as a State
may make it a crime for a person to obstruct the execution of a valid
search warrant.
In its review, the United States Supreme Court determined that since the
test was a search, a determination had to be made as to whether the
testing process met one of the exceptions to the warrant requirement. The
Court focused its analysis on the Search Incident to Arrest exception. In
doing so the Court turned to the privacy interests at stake in breath tests
and in blood tests as two distinct tests.
The Court held that breath tests do not implicate a strong privacy interest
reporting that the “physical intrusion is almost negligible. Breath tests ‘do
not require piercing the skin’ and entail ‘a minimum of inconvenience.’” The
Court noted that breath tests gather only a single bit of information, the
amount of alcohol, rather than the wide variety of information that can be
obtained by blood.
The Court concluded that a breath test does not implicate a significant
privacy interest and therefore these searches meet the search incident to
arrest exception and the criminalization of refusal to take a breath test
would not violate the Fourth Amendment’s warrant requirement.
The Court held that a blood test by contrast did implicate a significant
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privacy interest. In doing so, the Court concluded that Search Incident to
Arrest would not justify a forced blood test.
The Court then turned to the concept of Implied Consent and whether forced
blood testing was justified based on a driver’s implied consent under driver’s
licensing statutes. At the outset the Court noted that the decision in this
case had nothing to do with refusals under state law using implied consent
where the penalty is civil in nature.
The Court then asserted:
“It is another matter, however, for a State not only to insist upon an intrusive
blood test, but also to impose criminal penalties on the refusal to submit to such
a test. There must be a limit to the consequences to which motorists may be
deemed to have consented by virtue of a decision to drive on public roads.”
The Court concluded that Implied Consent “cannot be deemed to have
consented to submit to a blood test” where the penalties are criminal in nature.
The Court held that Birchfield was arrested and charged for refusing a blood test.
Thus in his case the case was contrary to the Fourth Amendment since neither
implied consent nor search incident to arrest would justify the search.
Bernard, the second defendant in this appeal was charged for refusing to take a
breath test. The Court concluded that such a test is justified under the Search
Incident to Arrest exception and thus, his arrest, charging and conviction was
upheld.
The Court also threw out Beyland’s prosecution because he was told that he was
required by law to submit to the blood test. As such his participation in the blood
test was not consensual and as in the Birchfield case, the test was not justified
by implied consent and did not meet the Search Incident to Arrest exception.
Bottom Line:
1. Forced Blood Test under implied consent statute where refusal is
criminal under state law violates the Fourth Amendment and cannot
be saved as a search incident to arrest.
2. Forced Breath Test under implied consent statute where refusal is
criminal under state law DOES NOT violate the Fourth Amendment
because it is valid as a search incident to arrest.
3. THIS CASE HAS NO IMPACT IN STATES WHERE REFUSAL IS CIVIL
INFRACTION RATHER THAN CRIMINAL OFFENSE
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Disorderly Conduct Arrests/Filming Officer Conduct
Over the past three decades law enforcement has seen the proliferation of
cameras and audio recording devices as well as the impact these devices have
upon operations. More than 20 years ago, everyone in law enforcement watched
the video of the Rodney King arrest and its aftermath. That degree of recording
was nothing compared to what officers face today. While officers sometimes
become frustrated and emotionally charged when recorded during an adversarial
event, the message is loud and clear…Get over It! There is little or nothing we
can do about citizens recording law enforcement officers in a public place or any
place the citizens have the right to be.
A case decided by the United States Court of Appeals for the First Circuit
provides an example of the exposure an officer will face for taking enforcement
action based upon a person’s filming or recording the officer in that Circuit.
The court in Glik v. Cunniffe, [2011 U.S. App. LEXIS 17841 (1st Cir. 2011)],
reported the facts as follows:
As he was walking past the Boston Common on the evening of October 1, 2007,
Simon Glik caught sight of three police officers -- the individual defendants here - arresting a young man. Glik heard another bystander say something to the
effect of, "You are hurting him, stop." Concerned that the officers were employing
excessive force to effect the arrest, Glik stopped roughly ten feet away and
began recording video footage of the arrest on his cell phone.
After placing the suspect in handcuffs, one of the officers turned to Glik and said,
"I think you have taken enough pictures." Glik replied, "I am recording this. I saw
you punch him." An officer1 then approached Glik and asked if Glik's cell phone
recorded audio. When Glik affirmed that he was recording audio, the officer
placed him in handcuffs, arresting him for, inter alia, unlawful audio recording in
violation of Massachusetts's wiretap statute. Glik was taken to the South Boston
police station. In the course of booking, the police confiscated Glik's cell phone
and a computer flash drive and held them as evidence.
Glik was charged with violating the wiretap statute, aiding in the escape of a
prisoner, and disturbing the peace. It is noted that Massachusetts is one of the
few two-party consent states in the country where both parties to the audio being
recorded must consent. The charge was quickly disposed due to the fact that it
was admitted that Glik was openly recording using his cellular phone and
therefore the wiretap statute which applies to secret recording did not apply. The
prosecutor dismissed the aiding in the escape of a prisoner charge due to a total
lack of probable cause. With respect to the disturbing the peace charge, the
criminal trial court asserted: “the fact that the ‘officers were unhappy they were
being recorded during an arrest . . . does not make a lawful exercise of a First
Amendment right a crime.’”
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\Glik filed an Internal Affairs complaint against the officers but no action was
taken. He then filed a lawsuit. The officers sought to have the lawsuit dismissed
arguing that the law was not clearly established that a person had a constitutional
right to record a police officer, thus the officers did not know the arrest was
unconstitutional. The trial court disagreed which prompted an appeal to the
United States Court of Appeal for the 1st Circuit.
On appeal, the United States Court of Appeal for the 1 st Circuit framed the
question for the case as follows: “is there a constitutionally protected right to
videotape police carrying out their duties in in public?” The short answer to the
question provided by the court: “Basic First Amendment principles, along with
case law from this and other circuits, answer that question unambiguously in the
affirmative.” Thus, enforcement action taken against someone who is taping law
enforcement in a public place violates the person’s 1st Amendment rights.
In its decision the court pointed out that there is no distinction between the
common person and a person working for the media. In doing so, the court
noted that with today’s technology and the proliferation of cellular phone with
video and audio recording capabilities, everyone is potentially recording
information for public broadcast.
The court also recognized that citizens have a 1st Amendment right to verbally
criticize and challenge law enforcement officers who are conducting their duty.
The court asserted:
In our society, police officers are expected to endure significant burdens caused
by citizens' exercise of their First Amendment rights. See City of Houston v. Hill,
482 U.S. 451, 461, 107 S. Ct. 2502, 96 L. Ed. 2d 398 (1987) ("[T]he First
Amendment protects a significant amount of verbal criticism and challenge
directed at police officers."). Indeed, "[t]he freedom of individuals verbally to
oppose or challenge police action without thereby risking arrest is one of the
principal characteristics by which we distinguish a free nation from
a police state." Id. at 462-63. The same restraint demanded of law enforcement
officers in the face of "provocative and challenging" speech, id. at
461 (quoting Terminiello v. Chicago, 337 U.S. 1, 4, 69 S. Ct. 894, 93 L. Ed. 1131
(1949)), must be expected when they are merely the subject of videotaping that
memorializes, without impairing, their work in public spaces.
An ongoing civil lawsuit has captured the attention of the United States
Department of Justice and has led to a number of directives being recommended
by the United States Department of Justice with respect to enforcement actions
by officers who have been recorded. The case, Sharp v. Baltimore, [U.S. Dist. Of
Maryland, Civil No. 1:11-cv-02888-BEL] involved Christopher Sharp’s recording
the arrest of his friend in the Clubhouse at the Pimlico Race Course. Several
officers approached Sharp and ordered him to surrender his phone indicating
they needed to review the recordings for evidentiary purposes. When Sharp
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relented an officer took the phone, left for a period of time and when the phone
was returned, the video of the arrest as well as a number of other videos had
been deleted from the phone.
In Sharp, the United States Department of Justice has made a number of
recommendations with respect to any settlement of Sharp’s lawsuit. Most
notably, DOJ has indicated that there should be agency policy and training on the
First Amendment rights of citizens in a public place. Additionally these policies
should outline the circumstances under which a recording device can be
constitutionally seized and how the device should be returned.
The 1st Amendment is not the only issue with these cases. There are additional
statutes and 4th Amendment cases dealing with the seizure of cameras which
also limit government’s ability to react to photographing, videoing, and audio
recording. The federal privacy protection act is one such federal statute
asserting the following:
Officers may not seize the work product (film, photos, notes, recordings etc.) or
equipment from a reporter or photographer in an effort to further a criminal
investigation.
42 U.S.C. sec. 2000 (aa):…”Notwithstanding any other law, It shall be unlawful
for a government officer or employee, in connection with the investigation or
prosecution of a criminal offense, to search for or seize any work product
materials
possessed by a person reasonably believed to have a purpose to
disseminate to the public a newspaper, book, broadcast, or other similar form of
public communication, in or affecting interstate or foreign commerce…”
Thus, any seizure of cameras, cellular phones etc. based on the fact that a
person is recording officers will also violate this statute if there is any reasonable
basis for believing the person is going to disseminate the video as public
communication. As noted by the court in Glik this could be anyone, not just a
bona fide media person.
This is a new and emerging area of liability for law enforcement entities. As such
agencies should take steps to reduce or even eliminate this risk through policy
and training.
What should policy and training include?
The policy and training should include directives outlining the First Amendment
Rights of citizens with respect to public places and their right to film law
enforcement conduct. Officers should be informed that officers may not, in any
way obstruct a citizen who is lawfully present from filming the law enforcement
conduct.
Training and policy should include the circumstances under which an officer
would be justified in seizing a subject’s recording device; the appropriate
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methods for securing evidence from the device and the manner and time
restrictions on how the device will be returned to the owner. These provisions
should specifically direct officers that the device must be returned in its original
condition and that the recordings must be complete and in their original form
when returned to the owner.
It is noted that there are some specific circumstances where an officer would be
justified in taking enforcement action against a person who was filming. These
circumstances would include such things as a person entering a clearly marked
crime scene to take video; a circumstance where the person who is recording
clearly compromises the safety of the officers or some other person; or where a
person enters private property against the expressed wishes of the rightful
occupier to record law enforcement conduct. These areas should also be
covered in the policy as well as training.
Two other areas should also be included in training and policy. First, officers
should be aware that when a criminal records their criminal deed as happens for
example in various sex crimes, these recordings are always subject to seizure as
evidence and are outside the scope of such a policy. Finally, officers should be
made aware of the Privacy Protection Act cited above which further limits the
seizure recordings and other materials where the officer has a reasonable belief
that the subject is going to broadcast, publish, or in some other manner publicly
disseminate the material.
This new area of law enforcement liability is emerging quickly. It has been
recognized by plaintiffs as another way to obtain monetary judgments from local
government treasuries. It has also captured the interest of the United States
Department of Justice. By taking some fairly simple pro-active steps through
policy and training, law enforcement can diminish and possibly even eliminate
such claims.

Search Incident to Arrest
Once a valid arrest is made the officer is justified in conducting a search
incident to the arrest. This search must take place at the time of the arrest
but need only be supported by a valid arrest. Officers are allowed to
conduct a thorough search of the arrestee and any bags, packages or
containers that the subject has in his or her possession at the time of the
arrest.195
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U.S. v. Robinson, 414 U.S. 218 (1973).
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A Cellular Device May not be Searched Incident to Arrest
Exigency may Justify a Search but the Possibility of a Remote Wipe or Data
Encryption due to Phone Lock is Insufficient to Establish Exigency
Riley v. California196 the United States Supreme Court considered two
consolidated cases dealing with searches of cellular devices incident to arrest,
The two cases as outlined by the Court:
The First Case:
In the first case, petitioner David Riley was stopped by a police officer for driving
with expired registration tags. In the course of the stop, the officer also learned
that Riley’s license had been suspended. The officer impounded Riley’s car,
pursuant to department policy, and another officer conducted an inventory search
of the car. Riley was arrested for possession of concealed and loaded firearms
when that search turned up two handguns under the car’s hood.
An officer searched Riley incident to the arrest and found items associated with
the “Bloods” street gang. He also seized a cell phone from Riley’s pants pocket.
According to Riley’s uncontradicted assertion, the phone was a “smart phone,” a
cell phone with a broad range of other functions based on advanced computing
capability, large storage capacity, and Internet connectivity. The officer accessed
information on the phone and noticed that some words (presumably in text
messages or a contacts list) were preceded by the letters “CK”—a label that, he
believed, stood for “Crip Killers,” a slang term for members of the Bloods gang.
At the police station about two hours after the arrest, a detective specializing in
gangs further examined the contents of the phone. The detective testified that he
“went through” Riley’s phone “looking for evidence, because . . . gang members
will often video themselves with guns or take pictures of themselves with the
guns.” Although there was “a lot of stuff ” on the phone, particular files that
“caught [the detective’s] eye” included videos of young men sparring while
someone yelled encouragement using the moniker “Blood.” The police also found
photographs of Riley standing in front of a car they suspected had been involved
in a shooting a few weeks earlier.
Riley was ultimately charged, in connection with that earlier shooting, with firing
at an occupied vehicle, assault with a semiautomatic firearm, and attempted
murder. The State alleged that Riley had committed those crimes for the benefit
of a criminal street gang, an aggravating factor that carries an enhanced
sentence. Prior to trial, Riley moved to suppress all evidence that the police had
obtained from his cell phone. He contended that the searches of his phone
196
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violated the Fourth Amendment, because they had been performed without a
warrant and were not otherwise justified by exigent circumstances. The trial court
rejected that argument. At Riley’s trial, police officers testified about the
photographs and videos found on the phone, and some of the photographs were
admitted into evidence. Riley was convicted on all three counts and received an
enhanced sentence of 15 years to life in prison.
The second case:
In the second case, a police officer performing routine surveillance observed
respondent Brima Wurie make an apparent drug sale from a car. Officers
subsequently arrested Wurie and took him to the police station. At the station, the
officers seized two cell phones from Wurie’s person. The one at issue here was a
“flip phone,” a kind of phone that is flipped open for use and that generally has a
smaller range of features than a smart phone. Five to ten minutes after arriving at
the station, the officers noticed that the phone was repeatedly receiving calls
from a source identified as “my house” on the phone’s external screen. A few
minutes later, they opened the phone and saw a photograph of a woman and a
baby set as the phone’s wallpaper. They pressed one button on the phone to
access its call log, then another button to determine the phone number
associated with the “my house” label. They next used an online phone directory
to trace that phone number to an apartment building.
When the officers went to the building, they saw Wurie’s name on a mailbox and
observed through a window a woman who resembled the woman in the
photograph on Wurie’s phone. They secured the apartment while obtaining a
search warrant and, upon later executing the warrant, found and seized 215
grams of crack cocaine, marijuana, drug paraphernalia, a firearm and
ammunition, and cash.
Wurie was charged with distributing crack cocaine, possessing crack cocaine
with intent to distribute, and being a felon in possession of a firearm and
ammunition. He moved to suppress the evidence obtained from the search of the
apartment, arguing that it was the fruit of an unconstitutional search of his cell
phone. The District Court denied the motion. 612 F. Supp. 2d 104 (Mass. 2009).
Wurie was convicted on all three counts and sentenced to 262 months in prison.
The issue in both of these cases concerned whether or not the search of a
cellular phone/device that contains personal data could be undertaken as an
incident to arrest search that is allowed as an exception to the warrant
requirement. The purpose of the search incident to arrest exception is to protect
an officer from being harmed as well as to preserve evidence that might
otherwise be destroyed.
In examining the issue of cellular phones the court noted that when deciding
whether a particular search can be conducted without a warrant, the Court
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compares the government interest in conducting the search without the warrant
versus the intrusion on the privacy right of the individual.
The Court then looked at the government interests with respect to search
incident to arrest, namely harm to the officer and destruction of evidence, and
concluded that this interest was not strong when it comes to digital data. In
looking at the individual’s interest, the Court noted that cellular devices contain
significant private information by way of digital data. Thus the individual’s
interest in the data is significant.

In weighing the interests between individual privacy in stored digital data against
the government interest of harm to the officer and destruction of evidence, the
Court concluded that the individual’s interest was more significant, thus generally
a warrant must be obtained to search a cellular device.
In reaching its decision the Court noted that the digital data itself could not be
used to harm an officer or to effectuate an escape. The Court noted that an
officer could still view the device itself to determine if the device could be used as
a weapon i.e. hidden razor blades.
The Court rejected an argument that an officer might be protected from harm in a
case where a text or other data gave the officer notice that help for the suspect
was on the way to the scene. The Court noted that the search incident to
exception was created to protect officers from danger at the scene rather than
danger that may be on the way. The Court went on to say that such dangers are
better addressed by an articulated exigent circumstances argument on a caseby-case basis rather than by a broad bright-line exception.
The Court also rejected a destruction of evidence argument whereby remote
wiping of data or data encryption were to occur. In its rejection the Court noted
that there was no evidence that either of these problems occur on a regular
basis. The Court noted that to avoid data encryption, law enforcement would
have to come into possession of the phone while it was in an unlocked state and
keep it in the unlocked state.
With respect to remote wiping, the Court noted that law enforcement has ways to
prevent such action either by removing the phone from the network by shutting it
off and removing the battery or by placing it in available enclosures that isolates
the phone from radio waves.
On the other side, the Court noted that in contemporary society individuals
maintain significant private information on their phones which is entitled to
significant Constitutional protection.
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The Court noted that law enforcement is not completely barred from a
warrantless search and that if a circumstances presents itself where officers can
articulate truly exigent circumstances, beyond the basic encryption or remote
wipe argument, then the exigent circumstances exception may be available to
justify the search without a warrant.

Strip Searches
In the course of arrest law enforcement personnel are often called upon to
conduct a strip search of a person. These searches are viewed as intrusive and
are subject to 4th Amendment restrictions. While these searches are an
important tool for law enforcement, they remain a dramatic liability exposure for
agencies and agency personnel. As such, this section outlines the legal
parameters of a valid strip search for purposes of institutional security and
encourages agencies and personnel to compare this material to their own
practices, policies and training on strip searches.
In reviewing strip searches, one must recognize the issues involving strip
searches. First, there are two distinct types of strip searches. The first is a strip
search for evidence. This first type is not covered in this section. The second is a
strip search for institutional security in the jail or lock-up setting. Secondly, in all
cases of a justified strip search, the search itself must still be reasonable.

Institutional Security/Booking Searches
In Florence v. Board of Chosen Freeholders of the County of Burlington197 the
United States Supreme Court examined whether or not jails can strip search all
persons to be booked into general population, no matter how minor the offense,
and without reasonable suspicion to believe they were hiding contraband or
weapons. The Court’s syllabus outlined the facts relating to the strip searches of
Florence as follows:
In 1998, seven years before the incidents at issue, petitioner Albert
Florence was arrested after fleeing from police officers in Essex
County, New Jersey. He was charged with obstruction of justice and
use of a deadly weapon. Petitioner entered a plea of guilty to two
lesser offenses and was sentenced to pay a fine in monthly
197

Florence v. Board of Chosen Freeholders of the County of Burlington, 2012 U.S. LEXIS 2712 (April 2,
2012).
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installments. In 2003, after he fell behind on his payments and failed
to appear at an enforcement hearing, a bench warrant was issued for
his arrest. He paid the outstanding balance less than a week later; but,
for some unexplained reason, the warrant remained in a statewide
computer database.
Two years later, in Burlington County, New Jersey, petitioner and his
wife were stopped in their automobile by a state trooper. Based on the
outstanding warrant in the computer system, the officer arrested
petitioner and took him to the Burlington County Detention Center. He
was held there for six days and then was transferred to the Essex
County Correctional Facility. It is not the arrest or confinement but the
search process at each jail that gives rise to the claims before the
Court.
Burlington County jail procedures required every arrestee to shower
with a delousing agent. Officers would check arrestees for scars,
marks, gang tattoos, and contraband as they disrobed. Petitioner
claims he was also instructed to open his mouth, lift his tongue, hold
out his arms, turn around, and lift his genitals. (It is not clear whether
this last step was part of the normal practice. Petitioner shared a cell
with at least one other person and interacted with other inmates
following his admission to the jail.
The Essex County Correctional Facility, where petitioner was taken
after six days, is the largest county jail in New Jersey. It admits more
than 25,000 inmates each year and houses about 1,000 gang
members at any given time. When petitioner was transferred there, all
arriving detainees passed through a metal detector and waited in a
group holding cell for a more thorough search. When they left the
holding cell, they were instructed to remove their clothing while an
officer looked for body markings, wounds, and contraband. Apparently
without touching the detainees, an officer looked at their ears, nose,
mouth, hair, scalp, fingers, hands, arms, armpits, and other body
openings. This policy applied regardless of the circumstances of the
arrest, the suspected offense, or the detainee's behavior, demeanor,
or criminal history. Petitioner alleges he was required to lift his
genitals, turn around, and cough in a squatting position as part of the
process. After a mandatory shower, during which his clothes were
inspected, petitioner was admitted to the facility. He was released the
next day, when the charges against him were dismissed. [cites
omitted]
As a result of the two strip searches, Florence filed a lawsuit. The case made its
way to the United States Supreme Court after the United States Court of Appeals
for the 3rd Circuit ruled that all persons being placed into a jail’s general
population could be strip searched without reasonable suspicion that they were
hiding weapons or contraband and irrespective of the nature of their offense.
The United States Supreme Court outlined the question presented as follows:
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This case presents the question of what rules, or limitations, the
Constitution imposes on searches of arrested persons who are to be
held in jail while their cases are being processed. The term "jail" is
used here in a broad sense to include prisons and other detention
facilities. The specific measures being challenged will be described in
more detail; but, in broad terms, the controversy concerns whether
every detainee who will be admitted to the general population may be
required to undergo a close visual inspection while undressed. [cites
omitted]
The Court began its analysis by recognizing, as it had in previous decisions that
the courts should pay deference to the decisions of corrections officials in their
efforts to maintain order and security in jail facilities. Citing prior decisions the
Court pointed out that these decisions of corrections officials should be upheld
when they serve a legitimate penological interest.
The Court wrote:
Maintaining institutional security and preserving internal order and
discipline are essential goals that may require limitation or retraction of
retained constitutional rights of both convicted prisoners and pretrial
detainees. The task of determining whether a policy is reasonably
related to legitimate security interests is peculiarly within the province
and professional expertise of corrections officials. This Court has
repeated the admonition that, in the absence of substantial evidence in
the record to indicate that the officials have exaggerated their response
to these considerations courts should ordinarily defer to their expert
judgment in such matters.
In many jails officials seek to improve security by requiring some kind of
strip search of everyone who is to be detained. These procedures have
been used in different places throughout the country, from Cranston,
Rhode Island, to Sapulpa, Oklahoma, to Idaho Falls, Idaho. [cites
omitted]
The Court outlined the dangers of not allowing strip searches at intake:
Correctional officials have a significant interest in conducting a
thorough search as a standard part of the intake process. The
admission of inmates creates numerous risks for facility staff, for the
existing detainee population, and for a new detainee himself or
herself. The danger of introducing lice or contagious infections, for
example, is well documented… Persons just arrested may have
wounds or other injuries requiring immediate medical attention. It may
be difficult to identify and treat these problems until detainees remove
their clothes for a visual inspection… Jails and prisons also face grave
threats posed by the increasing number of gang members who go
through the intake process… The groups recruit new members by

Jack Ryan © 2016

207

Legal & Liability Risk Management Institute
force, engage in assaults against staff, and give other inmates a
reason to arm themselves. Fights among feuding gangs can be
deadly, and the officers who must maintain order are put in harm's
way. These considerations provide a reasonable basis to justify a
visual inspection for certain tattoos and other signs of gang affiliation
as part of the intake process. The identification and isolation of gang
members before they are admitted protects everyone in the facility…
Detecting contraband concealed by new detainees, furthermore, is a
most serious responsibility. Weapons, drugs, and alcohol all disrupt
the safe operation of a jail. Correctional officers have had to confront
arrestees concealing knives, scissors, razor blades, glass shards, and
other prohibited items on their person, including in their body
cavities…The use of drugs can embolden inmates in aggression
toward officers or each other; and, even apart from their use, the trade
in these substances can lead to violent confrontations.
There are many other kinds of contraband. The text-book definition of
the term covers any unauthorized item...Everyday items can
undermine security if introduced into a detention facility… Something
as simple as an overlooked pen can pose a significant danger.
Inmates commit more than 10,000 assaults on correctional staff every
year and many more among themselves…Contraband creates
additional problems because scarce items, including currency, have
value in a jail's culture and underground economy. Correctional
officials inform us "[t]he competition . . . for such goods begets
violence, extortion, and disorder… Gangs exacerbate the problem.
They orchestrate thefts, commit assaults, and approach inmates in
packs to take the contraband from the weak. This puts the entire
facility, including detainees being held for a brief term for a minor
offense, at risk. Gangs do coerce inmates who have access to the
outside world, such as people serving their time on the weekends, to
sneak things into the jail.
It is not surprising that correctional officials have sought to perform
thorough searches at intake for disease, gang affiliation, and
contraband. Jails are often crowded, unsanitary, and dangerous
places. There is a substantial interest in preventing any new inmate,
either of his own will or as a result of coercion, from putting all who live
or work at these institutions at even greater risk when he is admitted
to the general population.
Florence argued that persons arrested for minor offenses should not be subject
to strip searches. The Court responded:
It is reasonable, however, for correctional officials to conclude this
standard would be unworkable. The record provides evidence that the
seriousness of an offense is a poor predictor of who has contraband
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and that it would be difficult in practice to determine whether individual
detainees fall within the proposed exemption… People detained for
minor offenses can turn out to be the most devious and dangerous
criminals… Experience shows that people arrested for minor offenses
have tried to smuggle prohibited items into jail, sometimes by using
their rectal cavities or genitals for the concealment. They may have
some of the same incentives as a serious criminal to hide contraband.
A detainee might risk carrying cash, cigarettes, or a penknife to
survive in jail. Others may make a quick decision to hide unlawful
substances to avoid getting in more trouble at the time of their arrest.
This record has concrete examples…
Even if people arrested for a minor offense do not themselves wish to
introduce contraband into a jail, they may be coerced into doing so by
others… This could happen any time detainees are held in the same
area, including in a van on the way to the station or in the holding cell
of the jail. If, for example, a person arrested and detained for unpaid
traffic citations is not subject to the same search as others, this will be
well known to other detainees with jail experience. A hardened
criminal or gang member can, in just a few minutes, approach the
person and coerce him into hiding the fruits of a crime, a weapon, or
some other contraband… Exempting people arrested for minor
offenses from a standard search protocol thus may put them at
greater risk and result in more contraband being brought into the
detention facility… This is a substantial reason not to mandate the
exception [Florence] seeks as a matter of constitutional law…
It also may be difficult, as a practical matter, to classify inmates by
their current and prior offenses before the intake search. Jails can be
even more dangerous than prisons because officials there know so
little about the people they admit at the outset.
The Court concluded by upholding the blanket strip search policy at issue. The
Court noted that this was not a case where officers intentionally humiliated a
prisoner; it was not a case involving touching; and it was not a case where the
prisoner was held by themselves for a short period of time without ever being
placed in general population.
In upholding the right of jail officials to strip search all persons entering general
population irrespective of how minor their offense and without reasonable
suspicion, the Court has in one broad sweep changed the manner in which jails
and prisons throughout the country may conduct searches in the booking
process.
It is important to note that this was a five to four decision. Two of the majority
votes, Chief Justice Roberts and Justice Alito added some points that jail
administrators should consider. In a concurring opinion written by Justice Alito
and joined by Chief Justice Roberts, it was pointed out that the opinion in this
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case allowed for the Visual Strip Search of all individuals who were being
placed in general population.
Justice Alito described the Visual Strip Search as follows: “officers may direct the
arrestees to disrobe, shower, and submit to a visual inspection. As part of the
inspection, the arrestees may be required to manipulate their bodies.”
Justice Alito further pointed out that there may be cases where a strip search is
unreasonable:
It is important to note, however, that the Court does not hold that it is
always reasonable to conduct a full strip search of an arrestee whose
detention has not been reviewed by a judicial officer and who could be
held in available facilities apart from the general population. Most of
those arrested for minor offenses are not dangerous, and most are
released from custody prior to or at the time of their initial appearance
before a magistrate. In some cases, the charges are dropped. In
others, arrestees are released either on their own recognizance or on
minimal bail. In the end, few are sentenced to incarceration. For these
persons, admission to the general jail population, with the concomitant
humiliation of a strip search, may not be reasonable, particularly if an
alternative procedure is feasible.
Thus, the concurrence takes the position that some minor offenders should never
make it into general population and thus never be strip searched.
Bottom Line:
It is noted that many states, through statutory law or through case law
based on their state constitution have more restrictive standards than were
set forth by this case.
The Court has authorized jail officials to visually strip search all individuals
who are going to be placed in general population under the United States
Constitution.
Jails should consider, based upon the concurring opinions in this case,
whether minor offenders can be held separately in the short term until their
release such that a strip search is unnecessary.
Based on the concurrence if a jail holds all pre-trial detainees separately
and there is no intermingling the rule announced in this case may not
apply.

.

Manner of the Strip Search
In all cases where a strip search is justified, the manner in which the search
takes place must also be reasonable in order to meet 4th Amendment standards.
Thus, these searches should be done in a professional manner, using a searcher
Jack Ryan © 2016

210

Legal & Liability Risk Management Institute
of the same sex (unless exigent circumstances exist), under sanitary conditions,
without physical contact (unless exigent circumstances exist), and finally, done
with a degree of privacy.198

Strip Search Substitute/Subterfuge
An issue that has begun to surface is when agencies develop and implement a
policy that meets the legal standards requiring individualized reasonable
suspicion before a strip search is authorized, but then as a matter of policy or
practice have personnel view the change-over (changing from the subject’s
clothing to jail attire) process or have personnel viewing the required showering
upon entry into the facility.
Persons who sue law enforcement over strip searches have begun to argue and
courts have begun to accept that these practices do constitute an strip search
and as such run afoul of the constitutional standards that have been discussed.
Specifically, that viewing persons during the change-over or showering process
without having individualize reasonable suspicion to believe that the person is
concealing weapons or contraband, would violated the 4th Amendment limitations
on strip searches.
Wood v. Hancock County Sheriffs Department,199 involved a subject, Woods,
who was viewed naked on separate occasions in accordance with agency policy,
but who was not strip searched under the policy. Wood was viewed when
undergoing a clothing search procedure which involved the removal of all clothes
prior to entry into the jail and was viewed while showering as required by this
process. In reviewing the case, the United States Court of Appeal cited
precedent in defining strip search as “an inspection of a naked individual without
any scrutiny of the subject’s body cavities.” The court concluded that although
the sheriff’s department employees indicated that the viewing of the naked body
of Woods was merely incidental to these other processes; a reasonable jury
could conclude that Woods had been strip searched. Thus, agencies should
consider their intake process and determine if customs and practices with
respect to the change-over process or the hygienic shower allow viewing
of the naked body. If so, agencies should examine this practice in light of
decisions such as Woods.
Note: Some agencies have taken pro-active steps to avoid this type of viewing
while maintaining a level of security. An example is Carson City (NV) Sheriffs’
Department, which has installed a partial door which provides a limited view for
security purposes but does not allow a viewing that would constitute a strip
search.

Chapter 6 Motor Vehicle Contacts
198
199

See, Evans v. Stephens, 407 F.3d 1272 (11th Cir. 2005).
Woods v. Hancock County Sheriffs Dept., 354 F.3d 57 (1st Cir. 2003).
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One of the more confusing areas of criminal procedure is the power which an
officer may exercise when dealing with motor vehicles. An officer must know
exactly what type of stop he or she is making and what, if any, type of search he
or she is making of the vehicle. As this section points out the limits of the search
are set in accordance with the type of search being conducted.

Routine Traffic Stop
In order to stop a vehicle for a traffic violation, officers must have probable
cause to believe that the traffic violation occurred. Once this probable
cause is established the officer may stop the vehicle. Officers may stop
vehicles on reasonable suspicion of criminal activity as well.

Ordering the Occupants Out of the Vehicle
Drivers and Passengers may be ordered out of any lawfully stopped
vehicle.
Cases from the United States Supreme Court make it clear that the driver and
any passenger in a lawfully stopped vehicle may be ordered from the vehicle for
purposes of officer safety.200
The United States Supreme Court had concluded a number of years ago in
Pennsylvania v. Mimms that police could order the driver of any lawfully stopped
vehicle; however the Court had never directly addressed passengers. The
United States Supreme Court squarely addressed the passenger issue in
Maryland v. Wilson. The rule does not require that an officer have any level of
suspicion that the occupants of the vehicle pose any danger to the officer. The
only requirement is that the officer is conducting a valid traffic stop.

Privacy Rights of Passengers
U.S. Supreme Court Decides Passenger Privacy Case
A Loss for the Prosecution but a Law Enforcement Victory

The Brendlin case concerns whether a passenger in a vehicle which has been
unlawfully stopped can challenge the basis of the stop when evidence is
discovered relative to the passenger. In other words, does the passenger have
an expectation in a vehicle they have been riding in, such that they can challenge
the stop?
200

See, Pennsylvania v. Mimms, 434 U.S. 106 (1977); and Maryland v. Wilson, 519 U.S. 408 (1997).
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Bruce Brendlin was a passenger in a vehicle driven by Karen Simeroth when the
vehicle was stopped at 1:40 in the morning on November 27, 2001. Deputy
Brokenbrough had observed Simeroth’s 1993 Buick with expired tags. Prior to
the stop he had run the vehicle registration and determined that an application for
registration was in progress and the vehicle has a temporary tag indicating that
the temporary registration expired at the end of November. Notwithstanding all
indications that this vehicle was registered, Deputy Brokenbrough decided to
stop the vehicle because he could not determine if the temporary tag matched
the vehicle. It was subsequently determined that this stop was bad due to the
evidence that the vehicle did, in fact, meet the registration requirements.
Upon stopping and approaching the vehicle, Deputy Brokenbrough observed a
passenger that he knew to be one of the Brendlin brothers. He was also aware
that one of the Brendlins, either Scott or Bruce, had skipped out on his parole.
The officer asked Brendlin his name, at which time the subject lied and stated his
name was Bruce Brown. While at the vehicle, Deputy Brokenbrough observed
receptacles in the vehicle that contained substances used for the manufacture of
methamphetamine. Brokenbrough returned to his police vehicle and verified that
Bruce Brendlin was a parole violator and had a no-bail warrant. At one point,
while waiting, Brendlin opened the door of the Buick but then closed it again.
Brokenbrough then called for back-up and took Brendlin out at gunpoint,
arresting him for the parole violation warrant.
Upon a search incident to arrest the officer found the cap from a syringe in
Brendlin’s pocket, two syringes in the car, marijuana and methamphetamine on
Simeroth. Materials used for the manufacture of methamphetamine were found
in the backseat. When the trial court refused to suppress the evidence as to
Brendlin, he pled guilty to methamphetamine manufacturing charges. His
argument for suppression had been that the stop of the vehicle was illegal,
therefore he was unlawfully seized and the evidence found as a result of the bad
stop and seizure was the fruit of the poisonous tree. The trial court, in refusing to
suppress the evidence found that Brendlin, as a passenger, had been free to
leave at any point during the stop and this had not been seized until after the
officer recognized him as a parole violator and placed him under arrest. The
Court of Appeal for California reversed the trial court and concluded that the
evidence should have been suppressed. This led to an appeal in the California
Supreme Court, which sided with the trial court and held that the evidence was
good. Brendlin is now appealing that decision to the United States Supreme
Court.
In analyzing this case, the United States Supreme Court rejected the opinion of
the California Supreme Court with respect to a passenger’s seizure. The Court
focused on when a seizure occurs. In doing so the court noted that a physical
seizure occurs when there is a stopping of movement by a means intentionally
applied while a show of authority seizure occurs when law enforcement shows
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authority and the subject of the seizure complies with that show of authority. The
California court had concluded that although the officer in this case had showed
authority in stopping the vehicle, Brendlin, as the passenger had not had an
opportunity to comply since the show of authority had been directed at the driver
and not at him and thus he had not been seized.
The Supreme Court reiterated that an analysis of a seizure includes whether the
actions or conduct of law enforcement would lead the reasonable innocent
person to believe that they were free to leave. The Court concluded that a
reasonable person who was a passenger in a car that was stopped by police
would not believe that they were free to leave and would believe that they must
stay put. The Court cited to their previous decisions giving officers some
authority over passengers to provide support for the fact that passengers are not
free during a traffic stop.201
The Court asserted: “It is also reasonable for passengers to expect that a police
officer at the scene of a crime, arrest, or investigation will not let people move
around in ways that could jeopardize his safety. In Maryland v. Wilson, 519 U.S.
408 (1997), we held that during a lawful traffic stop an officer may order a
passenger out of the car as a precautionary measure, without reasonable
suspicion that the passenger poses a safety risk. Id., at 414-415; cf.
Pennsylvania v. Mimms, 434 U.S. 106 (1977) (per curiam) (driver may be
ordered out of the car as a matter of course). In fashioning this rule, we invoked
our earlier statement that "'[t]he risk of harm to both the police and the occupants
is minimized if the officers routinely exercise unquestioned command of the
situation.'" Wilson, supra, at 414 (quoting Michigan v. Summers, 452 U.S. 692,
702-703 (1981)). What we have said in these opinions probably reflects a
societal expectation of "'unquestioned [police] command'" at odds with any notion
that a passenger would feel free to leave, or to terminate the personal encounter
any other way, without advance permission.”
The Court concluded that the passengers in a vehicle are seized during a traffic
stop and therefore can challenge the validity of the stop. Thus, Brendlin could
challenge the validity of the stop which occurred here and seek the suppression
of the evidence which was found. The Court then remanded the case back to the
California courts to determine whether the evidence should be suppressed or
allowed in on some other basis.
At first glance this may appear to be a bad case for law enforcement; however, it
is actually a good case for law enforcement. If the California prosecution had
prevailed in this case, law enforcement would have had no authority over
passengers during lawful car stops. Such a rule would have placed law
enforcement at a significant disadvantage in officer safety. Instead, the United
201

See, Maryland v. Wilson, 519 U.S. 407 (1997) (allowing officers to order passengers from any lawfully
stopped vehicle during a traffic stop for officer safety).
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States Supreme Court decided in favor of a defendant’s right to challenge a
seizure in a minor drug case, and in doing so, upheld the authority of law
enforcement over passengers in all traffic stops.

FRISK OF PASSENGER
On January 26, 2009, the United States Supreme Court unanimously decided, in
Arizona v. Johnson202, that an officer, who has lawfully stopped an automobile,
may conduct a frisk of a passenger for weapons if the officer has a reason to
believe the passenger is armed and dangerous. The facts taken directly from the
case are as follows:
On April 19, 2002, Officer Maria Trevizo and Detectives Machado and Gittings,
all members of Arizona's gang task force, were on patrol in Tucson near a
neighborhood associated with the Crips gang. At approximately 9 p.m., the
officers pulled over an automobile after a license plate check revealed that the
vehicle's registration had been suspended for an insurance-related violation.
Under Arizona law, the violation for which the vehicle was stopped constituted a
civil infraction warranting a citation. At the time of the stop, the vehicle had three
occupants -- the driver, a front-seat passenger, and a passenger in the back
seat, Lemon Montrea Johnson, the respondent here. In making the stop, the
officers had no reason to suspect anyone in the vehicle of criminal activity.
The three officers left their patrol car and approached the stopped vehicle.
Machado instructed all of the occupants to keep their hands visible. He asked
whether there were any weapons in the vehicle; all responded no. Machado then
directed the driver to get out of the car. Gittings dealt with the front-seat
passenger, who stayed in the vehicle throughout the stop. While Machado was
getting the driver's license and information about the vehicle's registration and
insurance, Trevizo attended to Johnson.
Trevizo noticed that, as the police approached, Johnson looked back and kept
his eyes on the officers. When she drew near, she observed that Johnson was
wearing clothing, including a blue bandana, that she considered consistent with
Crips membership. She also noticed a scanner in Johnson's jacket pocket, which
"struck [her] as highly unusual and cause [for] concern," because "most people"
would not carry around a scanner that way "unless they're going to be involved in
some kind of criminal activity or [are] going to try to evade the police by listening
to the scanner." In response to Trevizo's questions, Johnson provided his name
and date of birth but said he had no identification with him. He volunteered that
he was from Eloy, Arizona, a place Trevizo knew was home to a Crips gang.
202
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Johnson further told Trevizo that he had served time in prison for burglary and
had been out for about a year.
Trevizo wanted to question Johnson away from the front-seat passenger to gain
"intelligence about the gang [Johnson] might be in." For that reason, she asked
him to get out of the car. Johnson complied. Based on Trevizo's observations
and Johnson's answers to her questions while he was still seated in the car,
Trevizo suspected that "he might have a weapon on him." When he exited the
vehicle, she therefore "patted him down for officer safety." During the patdown,
Trevizo felt the butt of a gun near Johnson's waist. At that point Johnson began
to struggle, and Trevizo placed him in handcuffs.
Johnson was charged in state court with inter alia, possession of a weapon by a
prohibited possessor. He moved to suppress the evidence as the fruit of an
unlawful search. The trial court denied the motion, concluding that the stop was
lawful and that Trevizo had cause to suspect Johnson was armed and
dangerous. A jury convicted Johnson of the gun-possession charge. [Internal
citations omitted]
Ultimately the Arizona Court of Appeals reversed the conviction and held that the
encounter with Johnson evolved into a consensual encounter, and, in a
consensual encounter, the officers did not have the legal right to frisk Johnson,
even if the officer had reason to believe Johnson was armed and dangerous. 203
The United States Supreme Court agreed to hear the case in order to resolve the
following issue:
Can an officer who has lawfully stopped a vehicle for a traffic violation frisk a
passenger for weapons if the officer does not have any reason to suspect the
passenger of involvement in criminal activity but does reasonably believe the
passenger may be armed and dangerous?
In its analysis, the Supreme Court first noted that, in Terry v. Ohio204, they
outlined two requirements for a “stop and frisk” to be lawful. The court stated the
following:
First, the investigatory stop must be lawful. That requirement is met in an on-thestreet encounter, Terry determined, when the police officer reasonably suspects
that the person apprehended is committing or has committed a criminal offense.
Second, to proceed from a stop to a frisk, the police officer must reasonably
suspect that the person stopped is armed and dangerous.

203
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The Supreme Court then examined three of their later cases that cover the
application of Terry to traffic stop encounters. First, in Pennsylvania v. Mimms,
the court held that "once a motor vehicle has been lawfully detained for a traffic
violation, the police officers may order the driver to get out of the vehicle without
violating the Fourth Amendment’s 205proscription of unreasonable searches and
seizures."206 The court further opined that, once an officer has removed the
driver from the vehicle, the driver may be frisked for weapons if the officer
reasonably concludes he might be armed and dangerous.207
The next case examined by the Supreme Court was Maryland v. Wilson where
they previously held that "an officer making a traffic stop may order passengers
to get out of the car pending completion of the stop."208 The court reasoned that
a passenger is every bit as likely to use violence to prevent the detection of
criminal activity as the driver, and the additional intrusion on the passenger, who
is already stopped by virtue of the traffic stop, is minimal.
Lastly, the Supreme Court examined Brendlin v. California in which they held that
a passenger is seized, as is the driver, during a traffic stop the moment the car
comes to a stop.209
The Supreme Court then sought to determine whether there was merit to the
Arizona Court of Appeals holding that the encounter with Johnson, in the case
before the court, was actually a consensual encounter. The Supreme Court
stated the following:
In sum, as stated in Brendlin, a traffic stop of a car communicates to a
reasonable passenger that he or she is not free to terminate the encounter with
the police and move about at will. Nothing occurred in this case that would have
conveyed to Johnson that, prior to the frisk, the traffic stop had ended or that he
was otherwise free "to depart without police permission." Officer Trevizo surely
was not constitutionally required to give Johnson an opportunity to depart the
scene after he exited the vehicle without first ensuring that, in so doing, she was
not permitting a dangerous person to get behind her.210
The court then determined that Johnson was not free to go during the traffic stop
when Officer Trevizo asked him questions. As such, this was not a consensual
encounter. Further, the court stated that, although the officer asked Johnson
some questions unrelated to the purpose of the traffic stop,
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“an officer's inquiries into matters unrelated to the justification for the traffic
stop...do not convert the encounter into something other than a lawful seizure, so
long as those inquiries do not measurably extend the duration of the stop.”211
In conclusion, the Supreme Court found that the frisk of Johnson was lawful, and
they established the following rule:
“Accordingly, we hold that, in a traffic-stop setting, the first Terry condition
-- a lawful investigatory stop -- is met whenever it is lawful for police to
detain an automobile and its occupants pending inquiry into a vehicular
violation. The police need not have, in addition, cause to believe any
occupant of the vehicle is involved in criminal activity. To justify a patdown
of the driver or a passenger during a traffic stop, however, just as in the
case of a pedestrian reasonably suspected of criminal activity, the police
must harbor reasonable suspicion that the person subjected to the frisk is
armed and dangerous.”
In summary, as previously stated by the court, there are two requirements for an
investigatory “stop” and “frisk” for weapons to be lawful under Terry.
First, the stop must be based on reasonable suspicion of criminal activity or a
traffic violation, as in Johnson. Second, to proceed to a frisk, the officer must
reasonably suspect that the person stopped is armed and dangerous. Here, the
Supreme Court held that the traffic stop itself satisfies the first requirement under
Terry, even for passengers during stops purely related to traffic offenses. The
second requirement is satisfied when the officer has reasonable suspicion that a
passenger is armed and dangerous.
In this case, the Arizona Court of Appeals had already decided, based on the
specific facts articulated by the officers involved in this case, that there was
reasonable suspicion to believe Johnson was armed and dangerous. Therefore,
the frisk was considered constitutionally reasonable, and the case was reversed
and remanded back to the Arizona court for disposition consistent with the
Supreme Court’s opinion.
Bottom Line:
1. A passenger in a car that is lawfully stopped is lawfully seized under the 4 th
Amendment
2. “An officer's inquiries into matters unrelated to the justification for the
traffic stop...do not convert the encounter into something other than a
lawful seizure, so long as those inquiries do not measurably extend the
duration of the stop”
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3. Where an officer has reasonable suspicion to believe that a person in a
lawfully stopped vehicle is armed and dangerous, the officer may conduct
a pat-down of the subject without any further justification.

“Stop” and “Frisk” of a Vehicle
Where an officer can articulate reasonable suspicion to believe that
occupants of a vehicle are involved in criminal activity, he or she may stop
the vehicle to investigate further. If the officer can articulate reasonable
suspicion to believe that there is a weapon in the vehicle he or she may
conduct a limited search of the vehicle. The search is limited to the
passenger compartment and only to those areas where a weapon could be
kept.
In Michigan v. Long,212 the United States Supreme Court held that a police officer
may conduct a limited search of a vehicle for weapons where the officer has an
articulable suspicion to believe that the suspect from the vehicle is armed and
dangerous. Long, involved the stopping of a motor vehicle for traffic violations in
Michigan.
“Deputies Howell and Lewis were on patrol in a rural area one evening when,
shortly after midnight, they observed a car traveling erratically and at excessive
speed. The officers observed the car turning down a side road, where it swerved
off into a shallow ditch. The officers stopped to investigate. Long, the only
occupant of the automobile, met the deputies at the rear of the car, which was
protruding from the ditch onto the road. The door on the driver's side of the
vehicle was left open.
Deputy Howell requested Long to produce his operator's license, but he did not
respond. After the request was repeated, Long produced his license. Long again
failed to respond when Howell requested him to produce the vehicle registration.
After another repeated request, Long, who Howell thought "appeared to be under
the influence of something," turned from the officers and began walking toward
the open door of the vehicle. The officers followed Long and both observed a
large hunting knife on the floorboard of the driver's side of the car. The officers
then stopped Long's progress and subjected him to a Terry protective patdown,
which revealed no weapons.
Long and Deputy Lewis then stood by the rear of the vehicle while Deputy Howell
shined his flashlight into the interior of the vehicle, but did not actually enter it.
The purpose of Howell's action was "to search for other weapons." The officer
noticed that something was protruding from under the armrest on the front seat.
He knelt in the vehicle and lifted the armrest. He saw an open pouch on the front
212
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seat, and upon flashing his light on the pouch, determined that it contained what
appeared to be marihuana. After Deputy Howell showed the pouch and its
contents to Deputy Lewis, Long was arrested for possession of marihuana. A
further search of the interior of the vehicle, including the glove box, revealed
neither more contraband nor the vehicle registration. The officers decided to
impound the vehicle. Deputy Howell opened the trunk, which did not have a lock,
and discovered inside it approximately 75 pounds of marihuana.”
The Court, applying the reasoning of Terry v. Ohio, concluded that the actions of
the officers here was essentially a frisk of the vehicle for weapons and therefore
could be justified by the lower standard of reasonable suspicion to believe the
vehicle contained weapons. It must be emphasized that, like the frisk of the
person, these searches are limited to areas of the vehicle within the occupants’
reach [this has been defined as the passenger compartment] and would be
limited to those areas and containers capable of containing a weapon.

Vehicle Stops: Does a Motorist have a Privacy Interest in their
License Plate
All motor vehicle stops must be supported by some level of proof. In other
words, officers are not allowed to randomly stop vehicles.213 It is generally not
possible to make the stop of a moving vehicle a consensual since an officer must
show authority (turn on the emergency light and/or siren) and the motorist must
comply (by pulling over) before the stop is accomplished. Anytime you have a
law enforcement show of authority and compliance by the citizen, a seizure has
occurred and thus, the officer must have, at a minimum, reasonable suspicion to
believe that the vehicle is involved in unlawful activity.214
As law enforcement has become more technologically advanced, more and more
agencies have added mobile data terminals or computers to their law
enforcement vehicles. Wireless technology has given officers access to all types
of information at the touch of a button, greatly enhancing the ability to fight crime.
The enhanced technology has created new strategies by some officers. An
example is provided by what some officers refer to as “BINGO HUNTING.”
Essentially “BINGO HUNTING” involves randomly observing license plates while
on routine patrol, inputting the data from the license plate into the computer and
BINGO, finding out that the vehicle is unregistered, stolen, or maybe involved in
some other criminal activity. The legal question that developed as a result of this
type of activity by officers is whether or not an officer can randomly run license
plates without any suspicion whatsoever that the operator or the vehicle has
done anything at all. In other words, does an officer need reasonable suspicion
before he or she can run the observable data from a license plate. The issue of
213
214
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whether there is any privacy interest in a license plate has been addressed by
numerous state courts.
State of Rhode Island v. Bjerke,215 provides a pre-mobile data terminal type
case. On April 27th 1995, the Warwick Rhode Island Police Department received
an anonymous call of a possible drunk driver at about 4:00 p.m. The caller
provided the license plate of the vehicle as “TV 536.” As the officer drove into
the area where the vehicle was said to be operating, the dispatcher conducted a
computer check of the license plate with the Rhode Island Division of Motor
Vehicles.
This check revealed that the registration of the vehicle was
suspended. This information was relayed to the officer who was investigating.
The officer spotted the vehicle in question and without observing any driving
conduct on the part of the operator which would provide reasonable suspicion to
believe that the operator was operating under the influence, the officer pulled the
car over. Upon stopping the vehicle, the officer determined that Bjerke’s license
was suspended and that he was intoxicated. Bjerke was charged. At Bjerke’s
trial, the traffic court judge ruled that the officer lacked reasonable suspicion to
stop Bjerke based on a suspicion of drunk driving and thus, everything which
resulted from the stop was the fruit of the poisonous tree.
The question in Bjerke revolves around the running of the license plate. Clearly
an anonymous tip which merely provides a subject’s (or vehicle’s) location and
description, would be insufficient in itself to justify a stop.216 Thus, the stop must
be supported by the fact that the officer knew, prior to the stop that the
registration was suspended. If the running of the plate without some level of
suspicion was improper, then anything flowing from that information would be
fruit of the poisonous tree.
On appeal “Bjerke turns to the computer check of his license plate and contends
that it was a search governed by the Fourth Amendment. He claims that the
police lacked the requisite quantum of knowledge to justify a "search" of his
license plate.” In response, the Rhode Island Supreme Court asserted: “In
considering his contention, we point out that a Fourth Amendment search is only
involved when the government intrudes into areas in which an individual is said
to have a reasonable expectation of privacy. This expectation of privacy must be
actually held by an individual and must be objectively reasonable.”
In rejecting Bjerke’s argument the court concluded: “We do not believe that either
Bjerke or the public at large has any reasonable expectation of privacy in a motor
vehicle registration license plate. We reach this conclusion in view of the fact that
such plates and the information behind them are within the control and custody of
the state through the Registry of Motor Vehicles. We do not believe that either
Bjerke or the public at large has an expectation of privacy from the state when it
is well known to all that the state is the very body that issues, controls, and
215
216
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regulates motor vehicle registration license plates. Furthermore it seems plain to
us that there can be no expectation of privacy in one's license plate when it
hangs from the front and the rear of one's vehicle for all the world to see. This
conclusion is consistent with other jurisdictions that have pondered this issue.”217
A case from Massachusetts reached a similar conclusion to Bjerke.218
Commonwealth v. Starr also challenged the validity of a traffic stop that was
based upon information discovered from running the license plate prior to the
stop.
An officer from Douglas Massachusetts was behind a brown Ford
Thunderbird and decided to run the license plate. There was nothing in the
operation of this vehicle that would lead the officer to believe there was any
wrongdoing on the part of the motorist. Upon running the plate through dispatch,
the officer learned that the plate actually belonged on a blue Ford Taurus. The
officer pulled the car over based upon the discrepancy. The driver offered that
the vehicle had just been purchased by his son, but had no documentation to
support his story. The officer ran the driver’s information and determined that he
had a suspended license. The driver, Starr, was arrested and charged. At trial,
he challenged the arrest based upon the stop. His argument: the officer had
conducted a search by running his license plate. The search was not supported
by reasonable suspicion or probable cause and therefore was unlawful. He went
on to argue that the stop was the fruit of this improper search and thus everything
that flowed from it must be suppressed.
In rejecting Starr’s claim, the Massachusetts Court concluded: “Societal beliefs,
reflecting our common sense, undoubtedly support the conclusion that it is
unreasonable to claim privacy in that which one consciously places in public
view. That conclusion is expressed in the established principle that ‘what a
person knowingly exposes to the public . . . is not a subject of Fourth Amendment
protection.’ The applicability of that principle to what is displayed on the outside
of a motor vehicle is well recognized. ‘The exterior of a car . . . is thrust into the
public eye, and thus to examine it does not constitute a search.'"219
A case from the State of New Hampshire provides a slightly different spin on the
issue of randomly running registration checks. In State v. Richter220 the New
Hampshire Supreme Court reviewed a traffic stop that was the result of an officer
in Salem, New Hampshire randomly running a license plate. The facts indicate
that the officer did not observe any motor vehicle violation and merely ran the
plate when the vehicle drove past. The computer check did not reveal a problem
with the vehicle’s registration, but instead indicated that the owner of the vehicle
217

See State v. Myrick, 282 N.J. Super. 285, 659 A.2d 976 (N.J. Super. 1995); cf. United States v.
Walraven, 892 F.2d 972, 974 (10th Cir. 1989) (no privacy interest in license plates).
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had a suspended license. Based on this information, the officer stopped the car
and subsequently arrested the driver who, as it turned out, was the registered
owner of the vehicle. The driver, challenged his arrest on the grounds that the
officer had no way of knowing, simply based on the computer check, that the
registered owner was driving the vehicle at the time.
In its review of the case, the New Hampshire Supreme Court, citing cases from
around the country, asserted that it was clear that a person would not have a
privacy interest in their license plate such that an operator could challenge the
computer check of the plate. The question in this case was whether the officer
could then infer that the registered owner was the operator of the vehicle and
stop the car based on the inference that the operator did not have a proper
license. The court concluded: “In this case, an officer observed a vehicle, which
he properly determined to be registered to an owner who had a suspended
driver's license, being driven on a public roadway. The officer observed nothing
that would indicate that the driver was not the owner. It was reasonable for the
officer to infer that the driver was the owner of the vehicle.221 Such an inference
gave rise to a reasonable suspicion that the driver was committing a violation of
RSA 263:64. We therefore conclude that the officer properly initiated a traffic stop
to investigate whether the defendant was driving his vehicle in violation of the
law.”
Courts continue to conclude that there is no right to privacy and no 4th
Amendment search when an officer randomly or without reasonable suspicion
runs a license plate. Further, it appears that information that is obtained with
respect to the registered owner will also support a seizure by law enforcement. A
case from the United States Court of Appeals for the 6 th Circuit provides an
example.222 The facts in the Ellison case began with an officer who observed a
van parked in the fire lane outside a shopping area. The officer did not issue a
ticket or tell the driver, who was in the van, to move. Instead the officer parked
and entered the plate of the van into his computer. The officer’s checks revealed
that the owner of the van was the subject of an outstanding felony warrant.
While the officer awaited backup, a person came out of the shopping area and
got into the passenger side of the van. As the van drove off, the officer and his
backup pulled the van over. The registered owner of the van was the passenger.
As the officers arrested Ellison, the passenger, they recovered two guns from
him. He was subsequently prosecuted in federal court as being a felon in
possession of firearms. Ellison filed a motion to suppress the guns as the fruit of
the poisonous tree. The trial court found that the van, which was occupied, was
not illegally parked and therefore the officer had no justification for running the
plate. As such, the guns were the fruit of a bad stop and should be suppressed.
This prompted the prosecution’s appeal.
221
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The decision of the trial court was overturned. The United States Court of
Appeal noted that every court that has considered the issue of privacy in license
plates has concluded that no such privacy exists.223 In conclusion the court
assert: “Thus, so long as the officer had a right to be in a position to observe the
defendant's license plate, any such observation and corresponding use of the
information on the plate does not violate the Fourth Amendment. In this case,
Officer Keeley had a right to be in the parking lot observing the van -- he was in a
public place conducting a routine patrol. The district court's finding that the van
was not parked illegally is thus irrelevant -- such a finding goes only to probable
cause, which is not necessary absent a Fourth Amendment privacy interest.
Once Officer Keeley conducted the check and discovered the outstanding
warrant, he then had probable cause to pull over the vehicle and arrest the man
identified as Ellison. The arrest and resulting search during which the handguns
were found in no way violated the Fourth Amendment, and the district court's
order granting the motion to suppress was in error.”

Consent Search of Motor Vehicles
One of law enforcement’s investigative tactics involves searching vehicles based
on the consent of the person who is responsible for the vehicle. Over the years
we have seen several different methods of seeking consent to search a vehicle.
Some officers ask persons during a traffic or reasonable suspicion based stop
for consent to search the vehicle. Some officers wait until the stop is complete
and the person is free to go to ask for consent believing that this may enhance
the voluntariness of the consent. The purpose of this article is to outline consent
searches of motor vehicle and clear up some of the confusion that even the
courts sometimes have when reviewing these cases.

Id. “Every court that has addressed this issue has reached the same conclusion. The Tenth Circuit has
held on two occasions that license plates are "in plain view on the outside of the car" and thus, are "subject
to seizure" because there is no reasonable expectation of privacy. United States v. Matthews, 615 F.2d
1279, 1285 (10th Cir. 1980); see also United States v. Walraven, 892 F.2d 972, 974 (10th Cir. 1989). The
Fifth Circuit has also held that "[a] motorist has no privacy interest in her license plate number."
Olabisiomotosho v. City of Houston, 185 F.3d 521, 529 (5th Cir. 1999); accord United States v. Sparks, 37
Fed. Appx. 826, 829 (8th Cir. 2002); Hallstein v. City of Hermosa Beach, 87 Fed. Appx. 17, 19 (9th Cir.
2003). The only two panels of this court to address the question have reached the same result. United States
v. $14,000.00 in U.S. Currency, 2000 U.S. App. LEXIS 2429, No. 98-4380, 2000 WL 222587, at *3 (6th
Cir. Feb. 14, 2000) (finding no Fourth Amendment violation in a computer check of a license plate); United
States v. Batten, 73 Fed. Appx. 831, 832 (6th Cir. 2003) (same). As one panel wrote, "[T]here is no case
law indicating that there can be any reasonable expectation of privacy in license plates which are required
by law to be displayed in public on the front and rear of any vehicle on a public street." Batten, 73 Fed.
Appx. at 832; see also Wayne R. LaFave, 1 Search & Seizure § 2.5(b) (4th ed. 2004) ("[I]t is apparent that
when a vehicle is parked on the street or in a lot or at some other location where it is readily subject to
observation by members of the public, it is no search for the police to look at the exterior of the vehicle.")
(citing Katz and Olabisiomotosho ).
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At the outset it must be noted that the vehicle which the officer wishes to search
with consent must be lawfully stopped before any consent search may occur.
This principle applies to any consent search and comes from the United States
Supreme Court decision in Florida v. Royer,224 which involved a stop of a person
at an airport based upon an officer’s drug courier profile.
“On January 3, 1978, Royer was observed at Miami International Airport by two
plainclothes detectives of the Dade County, Fla., Public Safety Department
assigned to the county's Organized Crime Bureau, Narcotics Investigation
Section. Detectives Johnson and Magdalena believed that Royer's appearance,
mannerisms, luggage, and actions fit the so-called ‘drug courier profile.’ Royer,
apparently unaware of the attention he had attracted, purchased a one-way ticket
to New York City and checked his two suitcases, placing on each suitcase an
identification tag bearing the name ‘Holt’ and the destination ‘La Guardia.’ As
Royer made his way to the concourse which led to the airline boarding area, the
two detectives approached him, identified themselves as policemen working out
of the sheriff's office, and asked if Royer had a "moment" to speak with them;
Royer said ‘Yes’… Upon request, but without oral consent, Royer produced for
the detectives his airline ticket and his driver's license. The airline ticket, like the
baggage identification tags, bore the name ‘Holt,’ while the driver's license
carried respondent's correct name, ‘Royer.’ When the detectives asked about the
discrepancy, Royer explained that a friend had made the reservation in the name
of ‘Holt.’ Royer became noticeably more nervous during this conversation,
whereupon the detectives informed Royer that they were in fact narcotics
investigators and that they had reason to suspect him of transporting narcotics.
The detectives did not return his airline ticket and identification but asked Royer
to accompany them to a room, approximately 40 feet away, adjacent to the
concourse. Royer said nothing in response but went with the officers as he had
been asked to do. The room was later described by Detective Johnson as a
‘large storage closet,’ located in the stewardesses' lounge and containing a small
desk and two chairs. Without Royer's consent or agreement, Detective Johnson,
using Royer's baggage check stubs, retrieved the ‘Holt’ luggage from the airline
and brought it to the room where respondent and Detective Magdalena were
waiting. Royer was asked if he would consent to a search of the suitcases.
Without orally responding to this request, Royer produced a key and unlocked
one of the suitcases, which one detective then opened without seeking further
assent from Royer. Marihuana was found in that suitcase. According to
Detective Johnson, Royer stated that he did not know the combination to the lock
on the second suitcase. When asked if he objected to the detective opening the
second suitcase, Royer said ‘[no], go ahead,’ and did not object when the
detective explained that the suitcase might have to be broken open. The
suitcase was pried open by the officers and more marihuana was found. Royer
was then told that he was under arrest. Approximately 15 minutes had elapsed
from the time the detectives initially approached respondent until his arrest upon
the discovery of the contraband.”
224
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In reviewing the Royer case, the United States Supreme Court found the initial
stop of Royer may have been supported by reasonable suspicion. The Court
suggested that if the officers had taken steps to complete their investigation at
the place in which they started it, the consent search would have been valid. The
Court asserted: “We also agree that had Royer voluntarily consented to the
search of his luggage while he was justifiably being detained on reasonable
suspicion, the products of the search would be admissible against him. We have
concluded, however, that at the time Royer produced the key to his suitcase, the
detention to which he was then subjected was a more serious intrusion on his
personal liberty than is allowable on mere suspicion of criminal activity.”
Ultimately the Court concluded that when Royer was asked to accompany the
officers to the small room and the officers had his airline ticket and belongings,
his detention became more intrusive and was tantamount to an arrest. The
officers did not have the requisite level of suspicion to support this detention and
thus, the detention was unlawful. The consent obtained during this unlawful
detention was not valid and the narcotics seized properly excluded by the lower
court. It should be recognized that the Royer case stands for one significant
proposition: At the time consent is sought, the subject granting consent must
be lawfully detained or voluntary present in the officer’s company such that
they are not detained at all.
The foundation case on consent searches of vehicles is Schneckloth v.
Bustamonte.225 The case involved a traffic stop for two motor vehicle violations.
First, the vehicle had a headlight out and second the vehicle had a license plate
light out. The driver of the vehicle, which contained six male subjects, could not
produce a license. A passenger in the vehicle, Joe Alcala told the officer that he
was responsible for the vehicle since he had borrowed the automobile from his
brother. Upon the arrival of other officers, the six men were asked to step out of
the car and Joe Alcala was asked for consent to search the vehicle. He gave
consent. Upon searching the vehicle, the officers found three stolen checks
which had been stolen from a car wash. The checks were used as evidence
against Bustamonte, a back seat passenger in the vehicle.
In analyzing the case the United States Supreme Court concluded that the
validity of a consent search turns solely on whether the consent was voluntarily
given. It is important to note that the consent in this case was sought on a traffic
stop for operation with two lights out on the vehicle and the consent was sought
in the midst of the stop. The Court concluded that officers need not tell a person
that they have the right to refuse consent, thus upholding the consent search of
the vehicle.
A recent case from the United States District Court of Connecticut exemplifies
the vitality and strength of Schneckloth v. Bustamonte. In United States v.
Bowers226 the court examined a consent search of a vehicle which was
225
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United States v. Bowers, 490 F. Supp. 2d 285 (Dist. Connecticut 2007). See also: United States v.
Oates, 514 F.Supp. 2d 221 (Dist. Connecticut 2007) ("[T]he decision to stop an automobile is reasonable
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conducted by Officer Stringer of the New London, Connecticut Police
Department. Officer Stringer was on routine patrol in a high-crime area when he
observed a Pontiac Sunbird with Rhode Island plates. He decided to follow the
vehicle to “see what they were up to.” As he followed the vehicle he noticed that
neither the driver nor the passenger was wearing a seat belt, a violation of
Connecticut law. Based on the seat belt violation he pulled the car over. Officer
Stringer testified that if, upon approaching the vehicle he were to find that he was
mistaken about the seatbelts, he would have simply told the occupants to have a
good night. The officer recognized the passenger as a gang member whom he
had always had positive dealings with and further remembered that the subject,
Bowers, had previously consented to a search. Officer Stringer, who at this point
had a seat belt violation, asked the female driver and Bowers for consent to
search. Both Bowers and the female driver consented. Upon searching Bowers,
Officer Stringer located a handgun.
The court set forth the issues in the case as follows: “Mr. Bowers seeks to
suppress the handgun on the ground that it was seized without a warrant and in
violation of the Fourth Amendment. He challenges the seizure of the weapon on
two main grounds. First, he contends that there was no justification for stopping
the Sunbird in the first place and that Officer Stringer's avowed purpose in
stopping the vehicle--failure to wear seat belts--was pretextual. Second, Mr.
Bowers argues that, even if there was a proper basis for stopping the Sunbird,
Officer Stringer's investigation went beyond the proper bounds of such a stop,
given the reason for pulling the car over, and that the consent to search that he
obtained from Mr. Bowers was not knowing and voluntary. The Government
rejoins that the driver's and passenger's failure to wear their seat belts gave
Officer Stringer a valid basis for stopping the Sunbird, that his investigation did
not exceed proper bounds, and that Mr. Bowers knowingly and voluntarily
consented to the search of his person that resulted in the discovery of the
weapon… Mr. Bowers' [second] argument has two parts--first, that Officer
Stringer's questioning and search of Mr. Bowers went impermissibly beyond the
bounds of the original reason for pulling over the Sunbird--namely, to issue a
traffic citation for failing to wear a seat belt; and second, that Mr. Bowers' consent
to the search by Officer Stringer was not voluntary, but coerced. The Court
disagrees with each argument.”
In rejecting Bowers argument the court noted: “The Supreme Court long ago
held that a police officer conducting a routine traffic stop may ask for

States, 517 U.S. 806, 810, 116 S. Ct. 1769, 135 L. Ed. 2d 89 (1996). Further, under Maryland v. Wilson,
519 U.S. 408, 117 S. Ct. 882, 137 L. Ed. 2d 41 (1997), and Pennsylvania v. Mimms, 434 U.S. 106, 98 S. Ct.
330, 54 L. Ed. 2d 331 (1977), after lawfully stopping a car, a police officer may "as a matter of course"
order the driver and passengers to exit the vehicle. Thus, as defendant offered no evidence disputing
Officer Rogers's testimony that defendant ran a stop sign on the night of February 27, 2007, both Officer
Rogers's stop of the car and his ordering defendant and the passenger out of the car, were lawful. Next, the
undisputed evidence at the hearing from both Officer Rogers and Sergeant Strecker was that defendant
initially consented to the search of the car and thus that search, which uncovered the ripped corner of a
plastic baggie with a white powder residue, was lawful until defendant revoked his consent.”)
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consent to search the vehicle and its occupants. See Schneckloth v.
Bustamonte, 412 U.S. 218, 222, 93 S. Ct. 2041, 36 L. Ed. 2d 854 (1973).”
It should also be noted that there are additional United States Supreme Court
decisions where officers have asked for consent on a motor vehicle stop and that
issue, which is entirely clear based on Schneckloth has not even been
challenged. A good example can be found in Maryland v. Pringle.227 Pringle was
the front seat passenger in a vehicle that was stopped for speeding at 3:16 a.m.
on August 7, 1999. When the operator of the vehicle reached into the glove box
to get his registration, the officer observed a wadded up roll of money. Following
a computer check, the officer returned to the driver, had him step from the
vehicle and gave him an oral warning.
When a second officer arrived on the scene, the driver was asked whether he
had any weapons or drugs in the vehicle. He responded that he did not and
gave the officers consent to search the vehicle. Upon searching the vehicle, the
officers found five plastic baggies behind the rear seat armrest as well as the
$763.00 of rolled up money from the glove box.
The officers questioned all three occupants of the vehicle and told the occupants
that if no one admitted ownership of the cocaine, all three would be arrested.
When no one admitted to ownership, all three occupants were arrested as
promised.
At the station, Pringle, the front seat passenger, was questioned after waiving his
Miranda rights. Pringle admitted that the cocaine was his and that he was taking
it to a party where planned on selling it or exchanging it for sex. Pringle was
charged with possession with intent to deliver cocaine.
A Maryland Appellate court reversed Pringle’s conviction after concluding that
officer’s lacked probable cause to arrest Pringle since the cocaine was found in
the back seat while Pringle had been a front seat passenger. The court stated
that absent specific facts tending to show Pringle’s knowledge [of the cocaine in
the car] or his dominion and control over the cocaine, there was not probable
cause to arrest him. The State of Maryland appealed this decision to the United
States Supreme Court.
In a unanimous decision, the Court held that officers had probable cause to
arrest all of the occupants in the vehicle. The Court pointed out that once the
officers found the cocaine, there was certainly probable cause to believe a crime
was being committed; the only remaining question was whether there was
probable cause to believe that Pringle was the person committing the crime.
The Court pointed out that the “long prevailing standard of probable cause
protects citizens from rash and unreasonable interferences with privacy and from
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unfounded charges of crime, giving fair leeway for enforcing the law in the
community’s protection.”
In analyzing the historical facts that the officers were aware of at the time of the
arrest the Court noted that the stop occurred at 3:16 a.m.; there were 3 men in
the vehicle; the glove compartment directly in front of Pringle contained a
wadded-up roll of money; 5 baggies of cocaine found during a consent search
were accessible to all of the occupants of the vehicle and the denial by all three
men of knowledge of the ownership of the cocaine.
The Court distinguished a vehicle from a commercial establishment in concluding
that in a passenger vehicle it is more likely that the occupants are part of a
common enterprise and it is unlikely that a suspect transporting cocaine for sale
would invite a completely innocent person into this enterprise. The Court
concluded that the arrest of Pringle which led to his incriminating statement at the
station was valid.
If officers were somehow precluded from asking for consent to search during a
motor vehicle stop for speeding, the search in Pringle could have easily been
challenged since at the time of the search the officer has a speeding stop plus
the observation of wadded up money, clearly not amounting to reasonable
suspicion to prolong the stop to obtain consent.

Canine Sniffs and Vehicles
The prolongation of a stop can be an issue in some vehicle search cases. In
Illinois v. Caballes,228 the United States Supreme Court re-examined the issue of
canine sniffs of lawfully stopped motor vehicles. A state trooper, Daniel Gillette,
of the Illinois State Police stopped Caballes for speeding on an interstate
highway. When the Gillette called out on the stop, a second trooper, Craig
Graham, a member of the agencies drug interdiction team, proceeded to the
scene with a narcotics detection dog. As Trooper Gillette wrote Caballes a
warning ticket, Trooper Graham walked his canine around the vehicle. The dog
alerted on the trunk prompting the officers to conduct a search. The officers
seized marijuana from the trunk. The court noted that the entire chain of events
lasted less than 10 minutes.
Caballes appealed his case, arguing that before officers could utilize a drug
detection canine, they must have some level of suspicion to believe that the
automobile contains narcotics. The Illinois Supreme Court agreed with Caballes,
leading to the state’s appeal to the United States Supreme Court. The only
question addressed by the Court was whether officers need some level of
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suspicion before utilizing a canine to sniff the exterior of a lawfully stopped
vehicle.
In its analysis of the case, the United States Supreme Court noted that a valid
traffic stop that is prolonged beyond its initial purpose may violate the
Constitution. The Court asserted: “A seizure that is justified solely by the interest
in issuing a warning ticket to the driver can become unlawful if it is prolonged
beyond the time reasonably required to complete that mission. In an earlier case
involving a dog sniff that occurred during an unreasonably prolonged traffic stop,
the Illinois Supreme Court held that use of the dog and the subsequent discovery
of contraband were the product of an unconstitutional seizure. People v. Cox,
202 Ill. 2d 462, 782 N. E. 2d 275 (2002). We may assume that a similar result
would be warranted in this case if the dog sniff had been conducted while
respondent was being unlawfully detained.”
The Court went on to conclude that a canine’s sniff of the exterior of a vehicle
while the lawful traffic stop was occurring would not violate the rights of a citizen.
Only in cases where the stop was prolonged beyond its original purpose in order
for the canine to respond to the scene and conduct the sniff would rights be
violated.
Absent Reasonable Suspicion, Police Extension of a Traffic Stop in Order
To Conduct a Dog Sniff Violates the Constitution’s
Shield Against Unreasonable Seizures
In Rodriguez v. United States229, the United States Supreme Court examined a
traffic stop that was followed by the officer asking for consent to walk his dog
around the vehicle. When the consent was refused, the officer held the motorist
until a backup officer arrived. The K-9 was then walked around the vehicle and
alerted to drugs. Rodriguez sought the suppression of the drugs.
The Court described the facts and history of the case as follows:
Just after midnight on March 27, 2012, police officer Morgan Struble
observed a Mercury Mountaineer veer slowly onto the shoulder of
Nebraska State Highway 275 for one or two seconds and then jerk
back onto the road. Nebraska law prohibits driving on highway
shoulders, see Neb. Rev. Stat. §60–6,142 (2010), and on that basis,
Struble pulled the Mountaineer over at 12:06 a.m. Struble is aK–9
officer with the Valley Police Department in Nebraska, and his dog
Floyd was in his patrol car that night. Two men were in the
Mountaineer: the driver, Dennys Rodriguez, and a front-seat
passenger, Scott Pollman.
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Struble approached the Mountaineer on the passenger’s side. After
Rodriguez identified himself, Struble asked him why he had driven
onto the shoulder. Rodriguez replied that he had swerved to avoid a
pothole. Struble then gathered Rodriguez’s license, registration, and
proof of insurance, and asked Rodriguez to accompany him to the
patrol car. Rodriguez asked if he was required to doso, and Struble
answered that he was not. Rodriguez decided to wait in his own
vehicle.
After running a records check on Rodriguez, Struble returned to the
Mountaineer. Struble asked passenger Pollman for his driver’s license
and began to question him about where the two men were coming
from and where they were going. Pollman replied that they had
traveled to Omaha, Nebrasks, to look at a Ford Mustang that was for
sale and that they were returning to Norfolk, Nebraska. Struble
returned again to his patrol car, where he completed a records check
on Pollman, and called for a second officer. Struble then began
writing a warning ticket for Rodriguez for driving on the shoulder of the
road. Struble returned to Rodriguez’s vehicle a third time to issue the
written warning. By 12:27 or 12:28 a.m., Struble had finished
explaining the warning to Rodriguez, and had given back to Rodriguez
and Pollman the documents obtained from them. As Struble later
testified, at that point, Rodriguez and Pollman ‘had all their documents
back and a copy of the written warning. I got all the reasons for the
stop out of the way…took care of all the business.’ App. 70.
Nevertheless, Struble did not consider Rodriguez “free to leave.” Id.,
at 69–70. Although justification for the traffic stop was “out of the way,”
id., at 70, Struble asked for permission to walk his dog around
Rodriguez’s vehicle. Rodriguez said no. Struble then instructed
Rodriguez to turn off the ignition, exit the vehicle, and stand in front of
the patrol car to wait for the second officer. Rodriguez complied. At
12:33 a.m., a deputy sheriff arrived. Struble retrieved his dog and led
him twice around the Mountaineer. The dog alerted to the presence of
drugs halfway through Struble’s second pass. All told, seven or eight
minutes had elapsed from the time Struble issued the written warning
until the dog indicated the presence of drugs. A search of the vehicle
revealed a large bag of methamphetamine.
The Court noted:
In Illinois v. Caballes, 543 U. S. 405 (2005), this Court held that a dog
sniff conducted during a lawful traffic stop does not violate the Fourth
Amendment’s proscription of unreasonable seizures. This case
presents the question whether the Fourth Amendment tolerates a dog
sniff conducted after completion of a traffic stop. We hold that a police
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stop exceeding the time needed to handle the matter for which the
stop was made violates the Constitution’s shield against unreasonable
seizures. A seizure justified only by a police-observed traffic violation,
therefore, “become[s] unlawful if it is prolonged beyond the time
reasonably required to complete th[e] mission” of issuing a ticket for
the violation. Id., at 407. The Court so recognized in Caballes, and we
adhere to the line drawn in that decision.
In it’s reasoning the Court noted that traffic stops and Terry-stops are relatively
brief encounters that have a particular law enforcement mission. The Court
stated that the tolerable duration of these type of stops is determined by the
particular mission. In this case the Court determined that the mission was to
address the traffic violation that justified the stop to begin with. The Court wrote:
“Authority for the seizure thus ends when tasks tied to the traffic infraction are, or
reasonably should have been, completed.”
The Court did note that certain unrelated investigations such as speaking with a
passenger or having a K-9 walked around the vehicle during the time while an
officer is writing the ticket are Constitutionally permissible. “The seizure remains
lawful only so long as [unrelated] inquiries do not measurably extend the duration
of the stop.” (cites omitted).
The Court noted and the government conceded that a dog sniff is not an
“ordinary incident of a traffic stop.” The majority made a point of noting that the
question for Fourth Amendment purposes is not whether the dog sniff occurs
before or after the completion of a routine traffic stop, instead the question is
whether the dog sniff added time to the length of the stop.
Bottom Line:
Any action, which measurably prolongs a stop beyond the law enforcement
mission that justified the stop to begin with will invalidate the additional
enforcement action.
Prolonging a stop beyond the initial law enforcement mission requires reasonable
suspicion to support the continuation of the stop.

In Ohio v. Robinette230 an officer briefly prolonged a stop in seeking consent to
search. Robinette was stopped on I-70 in Ohio for speeding. After checking
Robinette’s paperwork and determining that Robinette had no prior violations, the
following interaction occurred: “Newsome then asked Robinette to step out of his
car, turned on his mounted video camera, issued a verbal warning to Robinette,
and returned his license. At this point, Newsome asked, ‘One question before
you get gone: Are you carrying any illegal contraband in your car? Any weapons
230
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of any kind, drugs, anything like that?’ Robinette answered "no" to these
questions, after which Deputy Newsome asked if he could search the car.
Robinette consented.” The search revealed illegal drugs in the vehicle and
Robinette was charged. Robinette challenged the consent on the grounds that
the officer should have told him he was free to leave prior to seeking consent.
The United States Supreme Court rejected Robinette’s argument. First, the
Court pointed out that the stop was valid. Irrespective of the deputy’s subjective
intent, the car was stopped for travelling 69 mph in a 45 mph zone, thereby
establishing a lawful detention of Robinette. Further, citing an earlier decision, 231
the Court determined that the deputy was also justified in asking Robinette to
step out the vehicle during the lawful traffic stop. The Court rejected any
argument that Robinette had to be informed that he was free to leave. The Court
concluded: “And just as it would be thoroughly impractical to impose on the
normal consent search the detailed requirements of an effective warning, so too
would it be unrealistic to require police officers to always inform detainees that
they are free to go before a consent to search may be deemed voluntary.”
In any discussion of consent searches it must be noted that states are free to
restrict the power of law enforcement based on a state’s constitution however,
the United States Supreme Court sets the law on the United States Constitution.
Constitutionally, the focus on consent searches is whether or not consent is
voluntarily given. Under the United States Constitution when dealing with
consent searches of vehicles the questions are:

K-9 Alert and Probable Cause

Reliability of the K-9 under the Fourth Amendment
In Florida v. Harris232 the United States Supreme Court applied the totality of
circumstances approach to the determination that a law enforcement K-9 was
reliable with respect to sniff-alerts for narcotics and rejected the Florida Supreme
Court’s much stricter requirements for establishing this reliability.
On June 24, 2006, Officer Wheetley of the Liberty County Sheriff’s Office in
Florida pulled over Clayton Harris for an expired license plate.
Upon
approaching Harris, Officer Wheetley noted that Harris was extremely nervous,
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that there was an open beer can in the cup holder, and was breathing rapidly.
Wheetley asked for consent to search the Harris’s truck but Harris refused. At
that point Officer Wheetley retrieved his trained K-9 Aldo and walked him around
the outside of Harris’s vehicle conducting a free-air sniff. Aldo alerted on the
driver’s door handle of the truck, leading Officer Wheetley to conclude that there
was probable cause to search the vehicle.
The search of the vehicle did not turn up any of the drugs that Aldo was trained
to detect but during the search, Wheetley discovered several ingredients used for
making methamphetamine. After being Mirandized, Harris admitted that he
regularly cooked methamphetamine at his home and could not go for more than
a few days without it.
The state charged Harris with possession of
pseudoephedrine for use in manufacturing methamphetamine.
While Harris was out on bail from the first stop, Officer Wheetley observed Harris
driving again and noted that his vehicle had a broken tail light. During this traffic
stop, K-9 Aldo once again alerted on the handle of the driver’s door however the
resulting search did not turn up anything. Thus, although Aldo alerted twice on
Harris’s vehicle, on neither occasion were narcotics that Aldo was trained to
detect discovered.
At a suppression hearing Officer Wheetley outlined both his training as a K-9
handler as well as well as Aldo’s training. Officer Wheetley with a different dog
attended a 160 K-9 narcotics detection program in Dothan, Alabama, while Aldo
went through a similar 120 hour training program in Florida. In 2004 Aldo
received a certification from a private company that certified drug-detecting
canines. After Aldo and Officer Wheetley were paired up, Aldo and Wheetley
returned to Dothan, Alabama for a refresher training. Officer Wheetley trained
and documented weekly four hour trainings which involved hiding drugs and
having Aldo find the drugs. A monthly training log documenting these weekly
trainings were introduced at the suppression hearing where Harris challenged
Aldo’s reliability.
Harris’s attorney challenged Aldo’s reliability cross-examining Officer Wheetley
on the fact that on two occasions, Aldo alerted on Harris’s truck and by focusing
on the fact, acknowledged by Officer Wheetley that Aldo’s certification was
expired by more than a year.
It is noted that Florida does not require a
certification.
Another issue raised was the fact that Officer Wheetley
documented Aldo’s field performance only when an arrest was made and did not
document all stops to include alerts which did not result in finding narcotics.
Officer Wheetley was able to explain the two alerts on the truck by articulating
that the dog hit on the residual odor left by Harris opening the door after being in
contact with methamphetamine.
The trial court concluded that the officer had sufficiently established Aldo’s
reliability and therefore Aldo’s alert constituted probable cause to justify the
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search of the vehicle. The Florida Supreme Court overturned the trial court
finding that a checklist of documentation was necessary to establish reliability:
The Florida Supreme Court asserted:
“[T]he State must present . . . the dog’s training and certification
records, an explanation of the meaning of the particular training and
certification, field performance records (including any unverified
alerts), and evidence concerning the experience and training of the
officer handling the dog, as well as any other objective evidence
known to the officer about the dog’s reliability.” [cite omitted]
In overturning the Florida Supreme Court, the United States Supreme Court
noted: “The test for probable cause is not reducible to ‘precise definition or
quantification…’ All we have required is the kind of “fair probability” on which
“reasonable and prudent [people,] not legal technicians, act.”
In determining whether probable cause has been established the Court asserted:
“In evaluating whether the State has met this practical and commonsensical standard, we have consistently looked to the totality of the
circumstances. We have rejected rigid rules, bright-line tests, and
mechanistic inquiries in favor of a more flexible, all-things-considered
approach.” [cites omitted]
The Court pointed out that under the Florida Supreme Court’s decision, any K-9
sniff case would require that documentation of the dog’s prior hits and misses in
the field would have to be presented. The Court noted the problem this rule
would create for rookie dogs. The Court noted that no matter how much
evidence existed as to the dog’s reliability, the failure to have documentation on
hits and misses would undermine a probable cause determination. The Court
determined that such a rule that took a single checkmark approach was exactly
the opposite of the totality of circumstances approach used for Fourth
Amendment analysis.
The Court was not impressed by suggestions that field performance provided
the best evidence of a dog’s reliability noting that what may appear as a false
hit can actually be a good hit on residual odor or drugs which are hidden so well
or in such a small quantity that officers are unable to find them. The Court
asserted that the better measure of a K-9’s reliability is those which occur in a
controlled testing environment.
The Court concluded that Aldo’s training, to include his basic training of 120
hours; his refresher training of 40 hours as well as his weekly trainings
sufficiently established his reliability and that the Harris had failed to rebut this
reliability.
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The Court concluded that Officer Wheetley had probable cause to search the
vehicle based on Aldo’s alert.

“Incident to Arrest Search-Vehicle”
When an officer makes a custodial arrest of an individual who is in a motor
vehicle, the officer may conduct a search of the passenger compartment of
the vehicle contemporaneously with the valid arrest. The officer must
actually be taking the suspect into custody and the arrest must be valid
(supported by probable cause). See Arizona v. Gant, this section for new
limitations)
A case from the United States Supreme Court provides a detailed analysis of the
“incident to [custodial] arrest search.” The case, Knowles v. Iowa,233 brought
under review an Iowa statute which allowed police officers to conduct an incident
to arrest search whenever they issued a motor vehicle citation. Iowa law allowed
an officer to make a custodial arrest for motor vehicle violations or in the
alternative officers could issue a citation. Under the Iowa code, the officer’s
decision to issue a citation rather than make a full-blown custodial arrest would
“not affect the officer’s authority to conduct an otherwise lawful search.” The
Iowa Supreme Court had interpreted this statute as authorizing a search of the
vehicle “incident to citation” where there was probable cause to make an arrest
even though no custodial arrest was, in fact, made.
The Knowles case involved a traffic stop where an officer decided to issue a
citation rather than make a custodial arrest. Based upon the Iowa statute, the
officer conducted a search of Knowles’ vehicle incident to issuing the citation.
During the search the officer seized marijuana and a marijuana pipe from under
the seat of the vehicle. The officer then arrested Knowles.
In its review of the Knowles case, the United States Supreme Court summarized
the constitutional limits of a search incident to arrest, but refused to extend this
type of search to circumstances in which a custodial arrest was authorized but
not made. The Court asserted: “In Robinson, we held that the authority to
conduct a full field search as incident to an arrest was a ‘bright-line rule,’ which
was based on the concern for officer safety and the destruction or loss of
evidence, but which did not depend in every case upon the existence of either
concern. Here we are asked to extend that ‘bright-line rule,’ to a situation where
the concern for officer safety is not present to the same extent and the concern
for destruction or loss of evidence is not present at all.”
The Court pointed out that officer safety is a greater concern when officers make
a custodial arrest. Citing U.S. v. Robinson,234 the Court noted: “The threat to
officer safety from issuing a traffic citation, however, is a good deal less than in
233
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the case of a custodial arrest. In Robinson, we stated that a custodial arrest
involves ‘danger to an officer’ because of ‘the extended exposure which follows
the taking of a suspect into custody and transporting him to the police station.’
[Cite omitted] We recognized that ‘the danger to the police officer flows from the
fact of arrest, and its attendant proximity, stress, and uncertainty, and not the
grounds for arrest.’”
The Court went on to summarize various holdings which provide for officer safety
without extending the rules. The Court pointed out: “Even without the search
authority Iowa urges, officers have other independent bases to search for
weapons and protect themselves from danger. For example, they may order out
of the vehicle both the driver, [citing Mimms] and any passengers, [citing Wilson];
perform a ‘patdown’ of a driver and any passengers upon reasonable suspicion
that they may be armed and dangerous, [citing Terry]; conduct a ‘Terry patdown’
of the passenger compartment of a vehicle upon reasonable suspicion that an
occupant is dangerous and may gain immediate control of a weapon, [citing
Long]; and EVEN CONDUCT A FULL SEARCH OF THE PASSENGER
COMPARTMENT, INCLUDING ANY CONTAINERS THEREIN, PURSUANT TO
A CUSTODIAL ARREST, [EMPHASIS ADDED], New York v. Belton, 453 U.S.
454 (1981).”
New York v. Belton235 involved a traffic stop by a New York State police officer.
In the course of the stop, the officer smelled burnt marijuana and observed an
envelope labeled “Supergold” on the auto’s floor. The trooper, Douglas Nicot,
associated this envelope with marijuana. The officer ordered the four occupants
from the car and placed them under arrest for possession of marijuana. Incident
to this arrest the officer searched the passenger compartment of the car. The
officer found a black leather jacket in the back seat which belonged to one of the
occupants, Roger Belton. Upon unzipping one of the jacket pockets, the trooper
discovered cocaine. Belton was charged with the cocaine.
In upholding the search the Court set out a bright-line rule: “Accordingly, we hold
that when a policeman has made a lawful custodial arrest of the occupant of an
automobile, he may, as a contemporaneous incident of that arrest, search the
passenger compartment of that automobile. [subject to the limitations of the Gant
decision in this section of the book] It follows from this conclusion that the police
may also examine the contents of any containers found within the passenger
compartment, for if the passenger compartment is within reach of the arrestee,
so also will containers in it be within reach.” [Footnotes omitted]. The Court went
on to note that containers could be searched whether they were opened or
closed.
In Thornton v. United States,236 the United States Supreme Court clarified the
reach of the Search Incident to Arrest rules when the arrest involves a suspect
235
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who had been the occupant of a vehicle. The issue in Thornton is whether an
officer may constitutionally search a vehicle incident to arrest when the arrestee
has stepped away from the vehicle just prior to the arrest. The facts in Thornton
are instructive.
Officer Nichols of the Norfolk, Virginia Police Department observed Thornton
driving a Lincoln Town Car. Officer Nichols was in uniform, but driving a marked
car when Thornton appeared to slow down so as to avoid driving next to Officer
Nichols. Having made this observation, Officer Nichols pulled over and allowed
Thornton to pass him. Officer Nichols then ran a motor vehicle records check of
Thornton’s license plate and learned that the plate belonged on a 2-door
Chevrolet as opposed to the Lincoln. Before Officer Nichols could pull Thornton
over, Thornton pulled into a parking lot and got out of his car. Officer Nichols
stopped Thornton as he walked away from his vehicle.
Officer Nichols informed Thornton of the license plate discrepancy and noted that
Thornton appeared nervous. Thornton was rambling, sweating and licking his
lips. Officer Nichols asked Thornton if he had weapons or narcotics on him.
Thornton responded that he did not. Officer Nichols then asked Thornton if he
could pat him down to which Thornton consented. Officer Nichols felt a bulge
and again asked Thornton if he had any drugs on him. Thornton acknowledged
that he did have drugs on him, leading to the seizure of some bags containing
marijuana and a small amount of crack. The officer then handcuffed Thornton,
informed him he was under arrest and placed him in the backseat of the police
cruiser. Having arrested Thornton, Officer Nichols then searched the passengercompartment of Thornton’s car a seized a .9mm handgun under the front seat.
Thornton was charged federally with possession of the firearm. Thornton
challenged the admissibility of the firearm at his trial arguing that since he was
not occupying the vehicle at the time of his arrest, Officer Nichols could not
constitutionally search his vehicle incident to his arrest.
In analyzing the facts of this case, the United States Supreme Court cited New
York v. Belton in which the Court held “that when a police officer has made a
lawful custodial arrest of an occupant of an automobile, the Fourth Amendment
allows the officer to search the passenger compartment of that vehicle as a
contemporaneous incident of arrest.” The Court noted that the valid custodial
arrest, standing alone, supports these searches and that an officer need not
articulate any further suspicion that the arrestee actually is in possession of
evidence or weapons.
In looking at whether the fact that a suspect alights from his or her vehicle just
before the arrest, the Court concluded that “the arrest of a suspect who is next to
a vehicle presents identical concerns regarding officer safety and destruction of
evidence as the arrest of one who is inside the vehicle.” The Court held that in
cases where an arrestee is a “recent occupant” of a vehicle, officers may
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constitutionally search the passenger compartment of the vehicle incident to the
“recent occupant’s” arrest.
Key Point:
Officers may constitutionally search the passenger compartment of a
vehicle incident to the arrest of a “recent occupant” where the officer has
reason to believe the vehicle contains evidence of the crime for which the
arrest is being made.
In Arizona v. Gant,237 the United States Supreme Court considered an appeal by
the prosecution from the State of Arizona regarding whether or not law
enforcement can search a vehicle incident to the arrest of a subject after the
subject has been secured in handcuffs and secured in the back of a police
vehicle.
The Arizona Supreme Court outlined the facts regarding the search of Gant’s
vehicle as follows:
On August 25, 1999, two uniformed Tucson police officers went to a house after
receiving a tip of narcotics activity there. When Defendant Rodney Gant
answered the door, the officers asked to speak with the owner of the residence.
Gant informed the officers that the owner was not home, but would return later
that afternoon. After leaving the residence, the officers ran a records check and
discovered that Gant had a suspended driver's license and an outstanding
warrant for driving with a suspended license.
The officers returned to the house later that evening. While they were there, Gant
drove up and parked his car in the driveway. As he got out of his car, an officer
summoned him. Gant walked eight to twelve feet toward the officer, who
immediately arrested and handcuffed him. Within minutes, Gant had been locked
in the back of a patrol car, where he remained under the supervision of an officer.
At least four officers were at the residence by this time and the scene was
secure. Two other arrestees had already been handcuffed and locked in the back
of separate patrol cars and there were no other people around.
After Gant had been locked in the patrol car, two officers searched the passenger
compartment of his car and found a weapon and a plastic baggie containing
cocaine. Gant was charged with one count of possession of a narcotic drug for
sale and one count of possession of drug paraphernalia for the baggie that held
the drug.238
The Supreme Court of Arizona asserted the issue in the case:
This case requires us to determine whether the search incident to arrest
exception to the Fourth Amendment's warrant requirement permits the
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warrantless search of an arrestee's car when the scene is secure and the
arrestee is handcuffed, seated in the back of a patrol car, and under the
supervision of a police officer. We hold that in such circumstances, a warrantless
search is not justified.
In agreeing to an appeal in the case, the United States Supreme Court limited
the question in the case to the following:
“Does the Fourth Amendment require law enforcement officers to demonstrate a
threat to their safety or a need to preserve evidence related to the crime of arrest
in order to justify a warrantless vehicular search incident to arrest conducted after
the vehicle’s recent occupants have been arrested an secure?”
Key Question: Can officer conduct a search of a vehicle incident to arrest
after an arrestee has been secured in handcuffs and placed in a locked
police vehicle?
The Decision
In analyzing the facts in Gant the United States Supreme Court asserted: “In
Chimel,239 we held that a search incident to arrest may only include ‘the
arrestee’s person and the area within his immediate control’—construing that
phrase to mean the area from within which he might gain possession of a
weapon or destructible evidence. That limitation, which continues to define
the boundaries of the exception, ensures that the scope of a search incident to
arrest is commensurate with its purposes of protecting arresting officers and
safeguarding any evidence of the offense of arrest that an arrestee might
conceal or destroy.”
The Court went on to hold that: a search incident to arrest in a vehicle is only
authorized “when the arrestee is unsecured and within reaching distance
of the passenger compartment at the time of the search.”
The Court then went on to add one additional search justification noting that it
went beyond the Chimel rationale. The Court held that officer would be justified
in searching a vehicle incident to the arrest of an occupant in cases where it
would be “reasonable to believe evidence relevant to the crime of arrest
might be found in the vehicle.”
The Court noted: “In many cases, as when a recent occupant is arrested for a
traffic violation, there will be no reasonable basis to believe the vehicle contains
relevant evidence. But in others, including Belton and Thornton, the offense of
arrest will supply a basis for searching the passenger compartment of an
arrestee’s vehicle and any containers therein.”
The Court held: “Police may search a vehicle incident to a recent
occupant’s arrest only if the arrestee is within reaching distance of the
passenger compartment at the time of the search or it is reasonable to
239
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believe the vehicle contains evidence of the offense of arrest. When these
justifications are absent, a search of an arrestee’s vehicle will be
unreasonable unless police obtain a warrant or show that another
exception to the warrant requirement applies.”
Bottom Line:






Simply stated the new rules justifying search incident to arrest of the
passenger compartment of a vehicle are:
Lawful Arrest; and
Search Must take place at the time of the arrest (contemporaneous with
arrest); and
The arrestee must have the possibility of access (thus not yet secured); OR
There is a likelihood of discovering offense related evidence (the offense
for which the subject is being arrested)
It is noted that law enforcement may still rely on other exceptions to the warrant
requirement with respect to motor vehicles where applicable.

Arizona v. Gant/Additional Commentary Due to Questions
In Arizona v. Gant decided by the United States Supreme Court this week, there
is a sentence in the majority opinion which is creating a misconception by the
media as well as numerous law enforcement web-sites and commentators
reporting on the case.
The quote creating the issue asserts: “When these justifications are absent, a
search of an arrestee’s vehicle will be unreasonable unless police obtain a
warrant or show that another exception to the warrant requirement applies.”
This has led to numerous commentators, some of whom are relied upon by law
enforcement agencies to state: “The Supreme Court ruled Tuesday that police
need a warrant to search the vehicle of someone they have arrested if the
person is locked up in a patrol cruiser and poses no safety threat to officers.”
[policeone.com] News outlets, due to their lack of knowledge with respect to
Fourth Amendment issues have missed the boat as well in reporting:
“WASHINGTON – The Supreme Court has ruled that police need a warrant to
search the vehicle of someone they have arrested if the person is locked up in a
patrol cruiser and poses no safety threat to officers.” [Associated Press].
What all of these commentators have failed to recognize is that the case is
addressing the search of motor vehicles incident to arrest and not any of the
other exceptions related to searches of vehicles. In fact, the majority opinion
written by Justice Stevens takes pains to recognize: “When these justifications
are absent, a search of an arrestee’s vehicle will be unreasonable unless police
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obtain a warrant or show that another exception to the warrant requirement
applies.” It should be noted that this is the same quote that created the problem.
When one examines this quote it indicates that police will not be able to search
the car incident to arrest unless they get a warrant. Any law enforcement officer
knows that to get a warrant to search an officer must first have probable cause.
If an officer has the probable cause necessary to obtain a warrant for a motor
vehicle then he does not need to obtain the warrant because another exception
applies. The motor vehicle exception [Carroll Doctrine] applies. Thus, the quote
from the case must be read in light of the other exceptions which were
specifically left intact by the decision.
The only exception impacted by this case was incident to arrest searches. If the
officer meets the criteria necessary to obtain a warrant, the officer is
automatically entitled to search the vehicle without a warrant under the motor
vehicle exception which was in no way impacted by this case.

In a decision which only impacts search incident to arrest of motor
vehicles which occurred before the United States Supreme Court decided
Arizona v. Gant240 the United States Supreme Court examined whether
evidence seized pre-Gant under the old rules should be excluded at trials
which occurred post-Gant.241
In examining the facts of the case, the Court noted that the search at issue
occurred some two years before the Court decided Arizona v. Gant. In
Gant the Court concluded that:
Police may search a vehicle incident to a recent occupant’s arrest only if
the arrestee is within reaching distance of the passenger compartment at
the time of the search or it is reasonable to believe the vehicle contains
evidence of the offense of arrest. When these justifications are absent, a
search of an arrestee’s vehicle will be unreasonable unless police obtain a
warrant or show that another exception to the warrant requirement applies.
The Court detailed the stop of Davis and the search of the vehicle as
follows:
On an April evening in 2007, police officers in Greenville, Alabama,
conducted a routine traffic stop that eventually resulted in the arrests of
driver Stella Owens (for driving while intoxicated) and passenger Willie
Davis (for giving a false name to police). The police handcuffed both
Owens and Davis, and they placed the arrestees in the back of separate
240
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patrol cars. The police then searched the passenger compartment of
Owens's vehicle and found a revolver inside Davis's jacket pocket.
Clearly, unless the officers could articulate a reasonable belief that there
was evidence in the automobile related to the charges being brought i.e.
evidence of driving while intoxicated or giving a false name, the search at
issue would violate the rule which was announced two years after the
search in Gant. The officers in this case not knowing the future would
have had no reason to articulate such reasonable belief since the search as
conducted here was common law enforcement practice and consistent with
the binding legal precedent of their jurisdiction. Since the suspects were
secured and there was no reported reason to believe the car contained
evidence of the crime for which the arrest was made, Davis argued that the
gun should be excluded.
At the outset of its analysis the Court noted that the sole purpose of the
exclusionary rule was to deter law enforcement misconduct. The Court
then identified when the exclusionary rule should apply and when the
evidence should be allowed:
Citing prior cases, the Court asserted:
The basic insight of the Leon line of cases is that the deterrence benefits of
exclusion "vary with the culpability of the law enforcement conduct" at
issue. When the police exhibit "deliberate," "reckless," or "grossly
negligent" disregard for Fourth Amendment rights, the deterrent value of
exclusion is strong and tends to outweigh the resulting costs. But when
the police act with an objectively "reasonable good-faith belief" that their
conduct is lawful, or when their conduct involves only simple, "isolated"
negligence, the "'deterrence rationale loses much of its force,'" and
exclusion cannot "pay its way."
The Court outlined a number of different instances where its prior
decisions had applied the Good-Faith of the officers to overcome exclusion
of evidence. In doing so, the majority framed the issue as follows:
The question in this case is whether to apply the exclusionary rule when
the police conduct a search in objectively reasonable reliance on binding
judicial precedent. At the time of the search at issue here, we had not yet
decided Arizona v. Gant.
In looking at the officer’s conduct in this case, the Court noted that the
United States Court of Appeal for the Eleventh Circuit which was
controlling for the officers allowed the very type of search undertaken by
the officers. As such the officers had not culpability with respect to a
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violation of the Fourth Amendment. Thus, the officers’ actions at the time
of the search were objectively reasonable.
The Court held that the gun should not be suppressed since the officers’
conduct in searching the car was not culpable but instead was based on
the officers’ good-faith reliance on the judicial precedent of the Eleventh
Circuit.
Good Faith Applications outlined by the Court:
1. United States v. Leon, 468 U.S. 897 (1984), for example, held that the
exclusionary rule does not apply when the police conduct a search
in "objectively reasonable reliance" on a warrant later held invalid.
2. Illinois v. Krull, 480 U.S. 340 (1987), extended the good-faith
exception to searches conducted in reasonable reliance on
subsequently invalidated statutes. ("legislators, like judicial officers,
are not the focus of the rule").
3. In Arizona v. Evans, 514 U.S. 1 (1995) the Court applied the goodfaith exception in a case where the police reasonably relied on
erroneous information concerning an arrest warrant in a database
maintained by judicial employees.
4. Herring v. United States, 555 U.S. 135 (2009), extended Evans in a
case where police employees erred in maintaining records in a
warrant database. "Isolated," "nonrecurring" police negligence, we
determined, lacks the culpability required to justify the harsh
sanction of exclusion.

Canine Sniffs of Automobiles
In United States v. Place,242 the United States Supreme Court held that a canine
sniff by a drug detection dog of the exterior of a motor vehicle in a public place,
would not implicate the Fourth Amendment. If a drug detection dog were to alert
on the vehicle, officers would then have probable cause to believe that the
vehicle contained narcotics and would be able to search the vehicle under the
motor vehicle exception to the warrant requirement. As with all police action, the
underlying core transaction would still have to be valid, otherwise the sniff and
development of probable cause would be the fruit of the poisonous tree. For
example, if officers were to stop a vehicle for no justifiable reason, the sniff and
subsequent search would be invalidated.
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In United States v. Caballes,243 the United States Supreme Court re-examined
the issue of canine sniffs of lawfully stopped motor vehicles. A state trooper,
Daniel Gillette, of the Illinois State Police stopped Caballes for speeding on an
interstate highway. When the Gillette called out on the stop, a second trooper,
Craig Graham, a member of the agencies drug interdiction team, proceeded to
the scene with a narcotics detection dog. As Trooper Gillette wrote Caballes a
warning ticket, Trooper Graham walked his canine around the vehicle. The dog
alerted on the trunk prompting the officers to conduct a search. The officers
seized marijuana from the trunk. The court noted that the entire chain of events
lasted less than 10 minutes.
Caballes appealed his case, arguing that before officers could utilize a drug
detection canine, they must have some level of suspicion to believe that the
automobile contains narcotics. The Illinois Supreme Court agreed with Caballes,
leading to the state’s appeal to the United States Supreme Court. The only
question addressed by the Court was whether officers need some level of
suspicion before utilizing a canine to sniff the exterior of a lawfully stopped
vehicle.
In its analysis of the case, the United States Supreme Court noted that a valid
traffic stop that is prolonged beyond its initial purpose may violate the
Constitution. The Court asserted: “A seizure that is justified solely by the interest
in issuing a warning ticket to the driver can become unlawful if it is prolonged
beyond the time reasonably required to complete that mission. In an earlier case
involving a dog sniff that occurred during an unreasonably prolonged traffic stop,
the Illinois Supreme Court held that use of the dog and the subsequent discovery
of contraband were the product of an unconstitutional seizure. People v. Cox,
202 Ill. 2d 462, 782 N. E. 2d 275 (2002). We may assume that a similar result
would be warranted in this case if the dog sniff had been conducted while
respondent was being unlawfully detained.”
The Court went on to conclude that a canine’s sniff of the exterior of a vehicle
while the lawful traffic stop was occurring would not violate the rights of a citizen.
Only in cases where the stop was prolonged beyond its original purpose in order
for the canine to respond to the scene and conduct the sniff would rights be
violated.
Several lower court decisions provide guidance on stops that are prolonged
beyond their original purpose. United States v. Miller,244 decided by the United
States Federal District Court in Nebraska, provides an example. In Miller,
Deputy Matt Murphy of the Douglas County Sheriff’s Office K-9 unit, stopped
Miller for weaving on the roadway, a recognized violation. When Miller provided
his license and registration, Deputy Murphy noted that the license had been
recently obtained in Kansas and the car was registered in California. Miller
243
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reported that the car belonged to his recently-deceased grandfather. Murphy ran
computerized checks of Miller and the vehicle, all of which were negative. The
deputy also noted only one key on the vehicle’s key chain, which in his
experience may be indicative a drug-dealer who wishes to limit access to the
vehicle’s trunk.
Upon receiving the information regarding the vehicle and Miller, Deputy Murphy
approached Miller and returned his license to him. He then asked Miller for
consent to search the vehicle. When Miller refused, the deputy asserted that he
was trying to provide Miller with a way to “get out of a ticket.” It should be noted
that the court, in its opinion, asserted that if Miller had consented at this point, the
consent would be invalid based upon duress, specifically, the threat of a ticket.
Murphy then brought a canine around Miller’s vehicle. Following an alert, a
search was conducted and cocaine was discovered in the trunk.
In reviewing the canine sniff and subsequent search, the court noted that if the
sniff had occurred during the initial stop it would have been valid. “However,
once a law enforcement officer decides to let a routine traffic offender depart with
a ticket, a warning or an all clear, then the Fourth Amendment applies to any
subsequent decision to search. A traffic stop is complete once an officer decides
not to issue a citation and returns the driver’s license to the driver…The officer
cannot continue to detain the motorist after the initial stop is completed unless
the officer has ‘a reasonably articulable suspicion to believe that criminal activity
is afoot.’” The court concluded: “although a dog sniff is not a search that would
require probable cause, the continued detention of Miller and his vehicle is a
seizure that requires ‘a reasonable, articulable suspicion, premised on objective
facts,’ that the vehicle contains contraband or evidence of a crime.” The court
noted that an out of state registration, a new license and a single key, were
insufficient to provide the reasonable suspicion to detain Miller beyond the
duration of the original stop.
A case from the Court of Appeals of Texas reached a similar conclusion. In the
Matter of R.J.,245 involved a car stop due to improper registration. The driver of
the vehicle, a juvenile was issued a warning. The juvenile, R.J. was asked to
step from the vehicle to sign the citation. Once R.J. signed the citation, the
officer asked him if there was any contraband in the vehicle. R.J. answered in
the negative. The officer then asked R.J. if he could search the vehicle. R.J.,
according to the officer, became nervous and refused consent. The officer then
decided to call for a canine. He explained to R.J. that a canine was on the way.
He then asked R.J. if there was any contraband in the car, and R.J.
acknowledged that there was a small amount of marijuana. R.J. and his
passenger were arrested.
In its analysis, the court concluded that the officer lacked any reasonable
suspicion to detain R.J. further once R.J. had signed the citation. The court
245
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noted that an officer may develop reasonable suspicion during the course of a
traffic stop, however, in this case, the officer did not develop reasonable
suspicion prior to the signing of the citation, and thus the subsequent detention
was invalid. The court also noted that an officer can ask for consent at the
completion of a stop, citing United States v. Robinette, 519 U.S. 33, 36 (1996),
as long as the officer does not lead the person to believe that they have no right
to refuse. The court concluded that R.J.’s alleged consent was invalid since he
had initially refused consent and only changed his mind with knowledge that a
drug-detection dog was on the way.
Key Points:
Where officers have lawfully stopped a vehicle, they may use a drugdetection dog to sniff the exterior of the vehicle as long as the sniff occurs
within the duration of the purpose for the initial stop. Example, if the stop
is for writing a citation, the sniff would have to occur within the time it
takes to write a citation.
If an officer has to wait for a canine for a period of time that exceeds the
time it takes to complete the initial stop, based upon the reason for the
initial stop, the sniff will be the result of an unreasonable detention.

Probable Cause Searches of Motor Vehicles “The Motor Vehicle
Exception”
In cases where the police have probable cause to believe that an
automobile contains evidence or contraband officers may search anywhere
in the vehicle where the item could be held. Such a search would include
the passenger compartment, trunk and engine compartment if the item
could be in any of those places.
The motor vehicle exception to the warrant requirement has been recognized
since the days of prohibition when bootleggers used automobiles to transport
their product.246 The motor vehicle exception has been based on two rationales;
first, the mobility of automobiles creates an exigent circumstance because a
vehicle can be moved from a jurisdiction in the time it takes to get a search
warrant and second, a reduced expectation of privacy in a motor vehicle. 247
It should be noted that the scope of a motor vehicle exception search is
determined by the information which the officer has or by the item the officer is
looking for. For example, an officer would exceed the scope of this type of
search if he were looking for a stolen 27” television (without remote) in the glove
246
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box of the auto. By the same token, if the officer had information that a suspect
had a stolen gun in the glove box, he or she would not be justified in looking in
the vehicle’s trunk.
In Wyoming v. Houghton,248 the United States Supreme Court held that probable
cause to search a motor vehicle for contraband would include the authority to
search containers belonging to passengers in the vehicle. In Houghton, the
police searched the purse of a passenger after developing probable cause to
believe that the auto contained contraband. The Court upheld this search in
finding that the scope of probable cause motor vehicle searches would extend to
containers belonging to passengers.
“In the early morning hours of July 23, 1995, a Wyoming Highway Patrol officer
stopped an automobile for speeding and driving with a faulty brake light. There
were three passengers in the front seat of the car: David Young (the driver), his
girlfriend, and respondent. While questioning Young, the officer noticed a
hypodermic syringe in Young's shirt pocket. He left the occupants under the
supervision of two backup officers as he went to get gloves from his patrol car.
Upon his return, he instructed Young to step out of the car and place the syringe
on the hood. The officer then asked Young why he had a syringe; with refreshing
candor, Young replied that he used it to take drugs.

At this point, the backup officers ordered the two female passengers out of the
car and asked them for identification. Respondent [a passenger] falsely identified
herself as "Sandra James" and stated that she did not have any identification.
Meanwhile, in light of Young's admission, the officer searched the passenger
compartment of the car for contraband. On the back seat, he found a purse,
which respondent claimed as hers. He removed from the purse a wallet
containing respondent's driver's license, identifying her properly as Sandra K.
Houghton. When the officer asked her why she had lied about her name she
replied: “In case things went bad.”
Continuing his search of the purse, the officer found a brown pouch and a black
wallet-type container. Respondent denied that the former was hers, and claimed
ignorance of how it came to be there; it was found to contain drug paraphernalia
and a syringe with 60 ccs of methamphetamine. Respondent admitted ownership
of the black container, which was also found to contain drug paraphernalia, and a
syringe (which respondent acknowledged was hers) with 10 ccs of
methamphetamine -- an amount insufficient to support the felony conviction at
issue in this case. The officer also found fresh needle-track marks on
respondent's arms. He placed her under arrest.”
It should be recognized that the officer’s conduct in this case was based upon
suspicion with respect to the driver. Initially, there was no heightened suspicion
248
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with respect to the passenger. Thus, the Court upheld the search of a container,
known to belong to a passenger, based upon probable cause to believe the
driver may possess contraband.
It must be emphasized that the search here did not include a search of the
passenger’s person.
Any frisk of a passenger must be supported by
individualized reasonable suspicion to believe the passenger has a weapon,
while any search of the passenger must be supported by individualized probable
cause to believe the passenger is in possession of an illegal substance.

Placement of GPS on a Motor Vehicle
The United States Supreme Court unanimously held that law enforcement’s act
of attaching a GPS device to a vehicle and tracking the vehicle by use of the
device constitutes a search under the Fourth Amendment.249250 It is noted that
the prosecution had failed in the lower courts to argue that placement of the
device on a vehicle was a reasonable search thus that argument was waived.
The Court outlined the facts in Jones as follows:
In 2004 respondent Antoine Jones, owner and operator of a nightclub
in the District of Columbia, came under suspicion of trafficking in
narcotics and was made the target of an investigation by a joint FBI
and Metropolitan Police Department task force. Officers employed
various investigative techniques, including visual surveillance of the
nightclub, installation of a camera focused on the front door of the
club, and a pen register and wiretap covering Jones's cellular phone.
Based in part on information gathered from these sources, in 2005 the
Government applied to the United States District Court for the District
of Columbia for a warrant authorizing the use of an electronic tracking
device on the Jeep Grand Cherokee registered to Jones's wife. A
warrant issued, authorizing installation of the device in the District of
Columbia and within 10 days.
On the 11th day, and not in the District of Columbia but in Maryland,
agents installed a GPS tracking device on the undercarriage of the
Jeep while it was parked in a public parking lot. Over the next 28 days,
the Government used the device to track the vehicle's movements,
and once had to replace the device's battery when the vehicle was
parked in a different public lot in Maryland. By means of signals from
multiple satellites, the device established the vehicle's location within
50 to 100 feet, and communicated that location by cellular phone to a
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Government computer. It relayed more than 2,000 pages of data over
the 4-week period.
The Government ultimately obtained a multiple-count indictment
charging Jones and several alleged co-conspirators with, as relevant
here, conspiracy to distribute and possess with intent to distribute five
kilograms or more of cocaine and 50 grams or more of cocaine base,
in violation of 21 U. S. C. §§ 841 and 846. Before trial, Jones filed a
motion to suppress evidence obtained through the GPS device. The
District Court granted the motion only in part, suppressing the data
obtained while the vehicle was parked in the garage adjoining Jones's
residence. 451 F. Supp. 2d 71, 88 (2006). It held the remaining data
admissible, because "'[a] person traveling in an automobile on public
thoroughfares has no reasonable expectation of privacy in his
movements from one place to another.'" Ibid. (quoting United States v.
Knotts, 460 U. S. 276, 281 (1983)). Jones's trial in October 2006
produced a hung jury on the conspiracy count.
The government took the position that the data should not be suppressed
arguing that no warrant was required for the placement of the GPS device, thus
the investigators’ non-compliance with the warrant should not lead to
suppression.
In its decision, the United States Supreme Court held that the placement of the
GPS on the vehicle was clearly a search within the meaning of the Fourth
Amendment. In doing so, the Court looked at older cases which interpreted the
Fourth Amendment in terms of trespass. It is noted that a line of cases following
the Court’s decision in Katz v. United States251 analyzed the Fourth Amendment
in terms of a person’s right to privacy while cases preceding Katz had
traditionally considered Fourth Amendment intrusions based on common law
trespass. In the Court’s decision in Jones, the Court determined that Katz added
a personal privacy dimension to the Fourth Amendment but did not take away the
trespass dimension. It should be noted that a concurring opinion criticizes the
majority opinion for using the trespass analysis. The majority opinion is clear that
the Katz privacy analysis would apply to a case where there was no physical
intrusion to a person’s property but there was a collection of transmitted data.
The Court noted: “It is important to be clear about what occurred in this case: The
Government physically occupied private property for the purpose of obtaining
information. We have no doubt that such a physical intrusion would have been
considered a ‘search’ within the meaning of the Fourth Amendment when it was
adopted.”
The Court held that the use of the GPS was a search within the meaning of the
Fourth Amendment.
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It is important to recognize that the Court did not address whether a warrant was
even required. Due to the non-compliance with the warrant the government had
argued that placement of the GPS on the car was not a search within the
meaning of the Fourth Amendment. The Court decided that in fact the placement
of the GPS is a search.
The government did not present the argument that even if placement was a
search, such a search would be reasonable to conduct without a warrant. The
Court noted:
The Government argues in the alternative that even if the attachment
and use of the device was a search, it was reasonable--and thus
lawful--under the Fourth Amendment because "officers had
reasonable suspicion, and indeed probable cause, to believe that
[Jones] was a leader in a large-scale cocaine distribution conspiracy."
We have no occasion to consider this argument. The Government did
not raise it below, and the D. C. Circuit therefore did not address it.
We consider the argument forfeited.(cites omitted).
As a result, the question is left open for another day as to whether law
enforcement is required to get a search warrant when armed with probable cause
prior to placement of a GPS on a vehicle. The best advice is to obtain a
warrant in such cases and comply with the requirements of the warrant.

Inventory Searches of Motor Vehicles
Inventory searches, undertaken in accordance with an established policy,
of motor vehicles which are being impounded are reasonable under the
Constitution. The reasons supporting these searches are:
Protection of the vehicle owner’s property.
Protection of the police from danger.
Protection of the police from false claims.252
The Opperman case involved a vehicle which was towed for illegal parking. At
the impound lot an officer unlocked the vehicle and conducted an inventory
search of the vehicle using the department’s standard inventory form in
accordance with department procedure. The officer found marijuana in the glove
compartment of the automobile. When the owner came to the tow yard for his
vehicle, he was arrested and charged with marijuana possession.
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The United States Supreme Court upheld the inventory search citing the reasons
outlined at the beginning of this section. Approximately ten years later, the Court
expanded the scope of an inventory search to include containers within the
vehicle as long as the search of such containers would be authorized under the
department inventory policy.253
It is important to note that while such policies may allow for some discretion on
the part of the officer, the discretion must be “exercised according to standard
criteria and on the basis of something other than suspicion of criminal activity.” 254
Thus, inventory searches cannot be used as fishing expeditions for evidence of
crime, but instead must be conducted in a consistent manner supported by a
policy.

Community Care-taking Search of Motor Vehicle
In cases where an officer believes that a vehicle contains items which
would pose a danger to public safety, the officers may enter the vehicle to
secure these items.255
In Cady v. Dombrowski, an off-duty Chicago police officer was involved in a
crash in a rural area of Wisconsin. The officer flagged down a ride to the nearest
town and then called the police. The local police met the off-duty officer at a
tavern and drove him back to the scene of the accident. During the ride the
officers observed signs of intoxication. At some point the officers decided to
arrest the off-duty officer. The vehicle was towed to a private tow lot after the
police had checked in the passenger compartment for the officer’s gun. At trial
the arresting officers testified that it was their belief that off-duty Chicago police
officers were required to carry a firearm and they had observed that this off-duty
officer did not have a firearm on his person. Following this initial search of the
vehicle, it was towed.
Some hours later, one of the officers went back to conduct a further search for
the firearm. The Court made note of the fact that the vehicle was parked outside
at a private tow firm and that it was not under guard. Upon searching the trunk
of the vehicle, the officer found evidence of a murder. This evidence led to
further investigation. Through this investigation, further evidence was seized, all
of which led to a murder conviction.
The United States Supreme Court upheld the search in this case. The Court
recognized that police have different types of contacts with vehicles, many of
which have nothing to do with criminal investigations. Although the trunk of this
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vehicle was locked, the Court recognized the potential danger to the public if a
gun were to fall into the wrong hands from this vehicle. The Court reiterated the
reduced expectation of privacy in a motor vehicle when compared to a home in
concluding: “The Court’s previous recognition of the distinction between motor
vehicles and dwelling places leads us to conclude that the type of caretaking
‘search’ conducted here of a vehicle that was neither in the custody nor on the
premises of its owner, and that had been placed where it was by virtue of lawful
police action, was not unreasonable solely because a warrant had not been
obtained.”

Roadside Checkpoints
In Michigan Department of State Police v. Sitz256, the United States Supreme
Court upheld the use of “Sobriety Checkpoints” that were conducted in
accordance with guidelines which limited officer discretion and which gave
motorists notice through publicity. The Court held that such checkpoints did not
violate the Fourth Amendment to the United States Constitution.
In City of Indianapolis v. Edmond,257 the United States Supreme Court reviewed
the use of roadblocks as a procedure to interdict drugs. In Sitz, the Court had
approved suspicionless seizures by the use of roadblocks. In the Edmond case,
the City of Indianapolis was using roadblocks in an attempt to interdict drugs.
The Indianapolis operation utilized checkpoints, which were set up on roadways.
The operation was controlled by written directives issued by the chief of police.
The checkpoints were “generally operated during daylight hours and identified
with lighted signs reading, ‘NARCOTICS CHECKPOINT ___ MILE AHEAD,
NARCOTIC K-9 IN USE, BE PREPARED TO STOP.’” Approximately 30 officers
were assigned to each checkpoint. The procedure used eliminated officer
discretion with respect to which cars would be stopped. Once a vehicle was
stopped, the K-9 would be walked around the exterior of the automobile to sniff
for drugs.
The Supreme Court rejected this type of roadblock asserting: “We are particularly
reluctant to recognize exceptions to the general rule of individualized suspicion
where governmental authorities primarily pursue their general crime control
ends.” In distinguishing the drug-interdiction roadblocks from drunk-driving
roadblocks the Court noted that drunk drivers pose an immediate threat to
highway safety. Thus, the state interest is not aimed at “general crime control” in
the case of drunk-driving checkpoints.
This term, the Court examined another checkpoint case. In Illinois v. Lidster,258
the Court reviewed the arrest of an impaired driver at an informational
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checkpoint.
The checkpoint in Lidster resulted in the aftermath of a hit and run accident that
killed a 70 year old bicyclist. A week after the hit and run fatality, the police set
up a checkpoint close to the location of the accident and at the same time of
night stopping vehicles for 10-15 seconds in an effort to seek information about
the hit and run accident from motorists who frequented the area. The officers
handed each motorist a flyer alerting them to the hit and run accident and
seeking assistance.
When Mr. Lidster approached the checkpoint in his van, he swerved and nearly
struck one of the officers. Upon approaching Mr. Lidster the officer smelled
alcohol on his breath. A second officer administered a field sobriety check and
arrested Lidster. Lidster was convicted of driving under the influence. Lidster
challenged his conviction arguing that Indianapolis v. Edmond prohibited this
type of police checkpoint and all of the evidence obtained against him was the
result of this unlawful police action.
In upholding this informational checkpoint, the Supreme Court distinguished the
checkpoint here, from the narcotics checkpoint in Edmond. The Court noted that
the primary purpose in the Lidster checkpoint was to solicit the assistance of
motorists; it was not to “determine whether a vehicle’s occupants were
committing a crime.” In fact, the checkpoint here was not directed at motorists
coming through the checkpoint, but was instead directed at gaining
information/evidence against other individuals.
The Court noted that these informational checkpoints by their nature are
presumptively brief and are less likely to provoke anxiety on the part of motorists.
As such the Court concluded that these stops were less intrusive on a motorist’s
privacy interest and need not be supported by individualized suspicion. The
Court compared these informational roadblocks to a consensual contact that
takes place between a pedestrian and an officer on the street.
The Court was not concerned that such checkpoints would spring up with any
regularity. The Court recognized that law enforcement agencies have limited
resources which would not support regular checkpoints. The Court also
suggested that society’s hostility to such checkpoints would limit the police use of
such checkpoints.
In applying the rules to the checkpoint in question the Court noted that the
crime, a hit and run fatality of a seventy-year-old bicyclist was a grave offense.
The law enforcement objective was to obtain information about a specific and
known crime, “not unknown crimes of a general sort.”
The Court was impressed by the fact that the police had narrowly tailored the
checkpoint to meet the objectives of law enforcement. Specifically, the
checkpoint was conducted approximately one week after the hit and run. The
checkpoint was held at a location near the hit and run scene and at about the
same time of night. Finally, all the vehicles were systematically stopped (no
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discretion on the part of the officers.)
The Court concluded that informational checkpoints such as the one
conducted here, seeking information and assistance for a serious offense, did not
violated the Fourth Amendment’s general requirements concerning individualized
suspicion and random stops.

Chapter 7 Entering and Searching Homes
In the course of police operations, officers are often called upon to enter
homes. There are essentially three legal justifications which authorize law
enforcement officials to enter a person’s home, namely:
 Consent
 Warrants (arrest or search)
 Exigency
It is essential that officers have a clear understanding regarding the rules for
each type of entry.

The Concept of “Standing”
Before a person can challenge a police search or seizure they must establish
that they have a privacy interest in the place to be searched or the item to be
seized and they must establish that their subjective privacy interest is one that
society is willing to accept as reasonable. If it can be established that the person
has no expectation of privacy, then the conduct of the officer(s) in searching or
seizing the item cannot be challenged by that person on Fourth Amendment
grounds.
This is a concept that is sometimes overlooked by investigators but should
always be considered. A hypothetical will provide some guidance in this area.
Hypothetical: A group of police officers find out that a drug-dealer, Rolando G.
has put a contract out on a police officer who has impacted his drug trade by
aggressive enforcement action. The officers learn of the contract when they
arrest a juvenile, who is in possession of a firearm said to be provided by
Rolando for the hit. The officers did not seek a warrant for Rolando, but started
an investigation in an effort to corroborate the information provided by the
juvenile. In the course of their investigation, the officers learn that two women are
selling cocaine for Rolando. The officer proceeded to the home of the two
women, in an attempt to make a drug buy. The officers are hopeful, that once
arrested, the women will provide information as to Rolando’s drug operation and
his whereabouts. As the officers attempt to make the buy, they observe Rolando
in the house and force their way in. Once in the house, the officers find that
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Rolando is in possession of a firearm as well as drugs and Rolando is arrested
for those offenses.
During the booking process, Rolando provides an address that is different from
the place where he was arrested. In addition, statements are taken from the two
women indicating that Rolando was not an overnight guest at their home. As a
result Rolando cannot challenge the officers’ entry into the home. While arguably
the officers had exigent circumstances, a court will not even consider this
argument because Rolando has no standing to object to the search or entry of an
area where he has no expectation of privacy.
This is a “threshold” issue that investigators should be aware of, since
documenting that a suspect that does not have an expectation of privacy at a
location where evidence has been seized will eliminate the suspect’s ability to
challenge the police search and seizure.

Consensual Entries/Searches of Homes
Consent searches occur when there is a voluntary surrender of Fourth
Amendment rights. Consent searches are controlled by the consenting
party in two ways. The consenting party controls the duration (time) of the
search as well as the area of the search. A consenting party may withdraw
consent at anytime, in which case law enforcement officers would have to
terminate the search.
Although the government bears the burden of proving that a consent search
was voluntary, the determination is made by examining the “totality of
circumstances.”259 Police officers are not required to inform the person from
whom they are seeking consent that they have the right to refuse consent. It
should be noted that some states and some agencies may be further restricted
with respect to these rules.
An issue which sometimes occurs is whether or not the person who answers
the door has authority to allow the police entry. The United States Supreme
Court has ruled that the police may rely on “apparent authority” in obtaining
consent.260 The standard for determining whether an officer was relying on
“apparent authority” is: would the facts available to the officer at the moment
warrant a man of reasonable caution in the belief that the consenting party had
authority over the premises.
Police Cannot Use the Consent of a Co-Occupant to Make
Entry in Order to Search for Evidence to be used Against the Opposing
Occupant who Is Present and Objects to the Entry
259
260

Schneckloth v. Bustamonte, 412 U.S. 218 (1973).
See, Illinois v. Rodriguez, 497 U.S. 177 (1990).
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The United States Supreme Court further clarified the rules regarding consent
searches in homes in Randolph v. Georgia,261 decided March 22, 2006. The
Randolph case began as a fairly typical call to the police. Mr. and Mrs. Randolph
were involved in a marital dispute that prompted the couple to separate. Mrs.
Randolph went to Canada along with her son to stay with her parents in late May
of 2001. She returned to Georgia in July.
On July 6th, Mrs. Randolph called the police to complain that here husband had
left with the couple’s son. While speaking with the police she reported that the
marital trouble was the result of her husband’s cocaine use which also caused
financial difficulties. She also told the officers about the recent separation and
her stay in Canada. While the officers were speaking, Mr. Randolph returned to
the house. He informed officers that he had taken his son to the neighbor’s
house because he was fearful his wife was going to flee the country with the child
and return to Canada. He also denied the cocaine use and reported that the real
difficulty was with his wife, who abused both drugs and alcohol.
Sergeant Murray, along with Mrs. Randolph went to the neighbor’s house and
retrieved the couple’s child. When they returned, Mrs. Randolph continued to
discuss her husband’s cocaine use and also told the officers that there was
evidence of Mr. Randolph’s drug use in the house.
Sergeant Murray then asked Mrs. Randolph for consent to search the house
which she “readily gave.” Mrs. Randolph led the officers to a bedroom where
they recovered a straw with a powdery residue suspected to be cocaine on it.
Sergeant Murray went out to his police car to obtain an evidence bag and call the
local prosecutor. The local prosecutor advised the officers to obtain a search
warrant before searching further. When Sergeant Murray re-entered the house,
Mrs. Randolph withdrew here consent. The police obtained a search warrant
which led to the seizure of further evidence. This evidence was used to indict
Scott Randolph. Throughout his appeals, Mr. Randolph maintained that law
enforcement officers should not have been able to enter his home based on his
wife’s consent while he was present at the scene and objecting to the entry.
At the outset it is important to note that at no time was this a domestic violence
call. The call was strictly a dispute between a husband and wife who were in the
process of separation over the placement of their son.
The decision in this case is a very narrow one, essentially the Court ruled that if
one equal co-occupant is present and objects to the entry of law
enforcement officials, the officials would not be justified in making an entry
(under the consent exception to the warrant requirement) in order to
search for evidence against the objecting party. In the majority opinion the
Court makes several observations and distinctions that are important in order to
261
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understand just how limited the ruling in this case is with respect to law
enforcement operations.
It was previously decided by the Court in United States v. Matlock,262 that the
“consent of one who possesses common authority over premises or effects is
valid as against the absent, non-consenting person with whom that authority is
shared.” In Matlock, the police had arrested Matlock in the yard of a house where
he lived with a woman named Graff and a number of her relatives. Matlock had
been placed in a police car before the police asked Graff if they could enter the
home. She granted consent and the subsequent search and seizure was upheld.
In the decision in Randolph the Court asserted that a consent granted under the
facts of Matlock would still be valid since Matlock was not on the scene objecting
to the search. The Court did indicate that law enforcement officers should not
knowingly remove a party from the scene in order to purposely avoid the
possibility of an objection.
The Court also distinguished Illinois v. Rodriguez,263 where a woman answered
the door and appeared to live at the residence. At the time the woman answered
the door, Rodriguez was asleep in the residence. The woman, who actually had
no common authority over the house consented to the police entry. The Court, in
Rodriguez, held that law enforcement officers may rely on the appearance of
authority and need not take affirmative steps to confirm if a person who appears
to have the authority to consent actually has that authority. The Court in
Randolph, asserted that the ruling from Rodriguez was still valid and that the
sleeping co-occupant who is not in a position to object was different from Mr.
Randolph who was physically present and verbally and unequivocally objecting.
It was further asserted that law enforcement had no obligation to seek out cooccupants when seeking consent to search for evidence.
Thus, the ruling in Randolph is limited to the co-occupant who is present
at the scene and is involved in the verbal exchange seeking consent and
objects to the entry. The Court stated that the absent co-occupant assumes
the risk that his or her roommate will allow others in while he or she is absent.
The Court also pointed out that the ruling in Randolph would not affect cases
where the officers were in fear of the safety of the person who was allowing
entry. The Court stated that this entry would be justified by the concern for the
person’s personal safety on not on their consent. Thus, the Court, in actuality
indicated that the officers faced with a threat, such as would likely be present in a
domestic violence (as opposed to a dispute between domestic partners) case
would be justified in entering on exigent circumstances and would not need
consent.

262
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Ironically, the majority also indicated that the officers, following Mr. Randolph’s
denial of consent may have had exigent circumstances to enter the home to
prevent the destruction of drugs or at the very least prevent Mr. Randolph from
re-entering the home while police sought a warrant. The Court suggested that its
previous decision in Illinois v. Mc Arthur,264 would have allowed the officers to
seize the home while they sought a warrant or perhaps enter the home based
upon exigent circumstances if Mr. Randolph entered the home, due to the
possibility that he would attempt to destroy the evidence of his drug use.
U.S. Supreme Court Clarifies Consent and Co-Occupants
Fernandez v. California265
In Fernandez v. California, the United States Supreme Court clarified language
from Georgia v. Randolph266, where it was held that officers could not enter a
home based on consent when co-occupants were on the scene and one of the
co-occupants was consenting while the other was objecting to entry. In
Fernandez, the Court examined the validity of consent when law enforcement
has removed the co-occupant from the scene and then gets consent of the
remaining occupant. The Court held that if the removal of the co-occupant is
objectively reasonable, the subsequent consent of the remaining occupant is
valid.
The Court outlined the facts in Fernandez as follows:
The events involved in this case occurred in Los Angeles in October
2009. After observing Abel Lopez cash a check, petitioner Walter
Fernandez approached Lopez and asked about the neighborhood in
which he lived. When Lopez responded that he was from Mexico,
Fernandez laughed and told Lopez that he was in territory ruled by the
“D.F.S.,” i.e., the “Drifters” gang. [Fernandez] then pulled out a knife
and pointed it at Lopez’ chest. Lopez raised his hand in self-defense,
and [Fernandez] cut him on the wrist.
Lopez ran from the scene and called 911 for help, but [Fernandez]
whistled, and four men emerged from a nearby apartment building and
attacked Lopez. After knocking him to the ground, they hit and kicked
him and took his cell phone and his wallet, which contained $400 in
cash. A police dispatch reported the incident and mentioned the
possibility of gang involvement, and two Los Angeles police officers,
Detective Clark and Officer Cirrito, drove to an alley frequented by
members of the Drifters. A man who appeared scared walked by the
officers and said: “‘[T]he guy is in the apartment.’” The officers then
observed a man run through the alley and into the building to which
264
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Fernandez v. California, 2014 U.S. LEXIS 1636 (2/25/14).
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the man was pointing. A minute or two later, the officers heard sounds
of screaming and fighting coming from that building.
After backup arrived, the officers knocked on the door of the
apartment unit from which the screams had been heard. Roxanne
Rojas answered the door. She was holding a baby and appeared to
be crying. Her face was red, and she had a large bump on her nose.
The officers also saw blood on her shirt and hand from what appeared
to be a fresh injury. Rojas told the police that she had been in a fight.
Officer Cirrito asked if anyone else was in the apartment, and Rojas
said that her 4-year-old son was the only other person present.
After Officer Cirrito asked Rojas to step out of the apartment so that
he could conduct a protective sweep, [Fernandez] appeared at the
door wearing only boxer shorts. Apparently agitated, [Fernandez]
stepped forward and said, “‘You don’t have any right to come in here. I
know my rights.’” Suspecting that petitioner had assaulted Rojas, the
officers removed him from the apartment and then placed him under
arrest. Lopez identified [Fernandez] as his initial attacker, and
[Fernandez] was taken to the police station for booking.
Approximately one hour after [Fernandez’s] arrest, Detective Clark
returned to the apartment and informed Rojas that [Fernandez] had
been arrested. Detective Clark requested and received both oral and
written consent from Rojas to search the premises. In the apartment,
the police found Drifters gang paraphernalia, a butterfly knife, clothing
worn by the robbery suspect, and ammunition. Rojas’ young son also
showed the officers where [Fernandez] had hidden a sawed-off
shotgun.
In its review the Court recognized that Consent is an exception to the warrant
requirement and explained:
Consent searches occupy one of these categories. “Consent searches
are part of the standard investigatory techniques of law enforcement
agencies” and are “a constitutionally permissible and wholly legitimate
aspect of effective police activity.” Schneckloth v. Bustamonte, 412
U.S. 218, 228, 231-232, 93 S. Ct. 2041, 36 L. Ed. 2d 854 (1973). It
would be unreasonable—indeed, absurd—to require police officers to
obtain a warrant when the sole owner or occupant of a house or
apartment voluntarily consents to a search. The owner of a home has
a right to allow others to enter and examine the premises, and there is
no reason why the owner should not be permitted to extend this same
privilege to police officers if that is the owner’s choice. Where the
owner believes that he or she is under suspicion, the owner may want
the police to search the premises so that their suspicions are
dispelled. This may be particularly important where the owner has a
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strong interest in the apprehension of the perpetrator of a crime and
believes that the suspicions of the police are deflecting the course of
their investigation. An owner may want the police to search even
where they lack probable cause, and if a warrant were always
required, this could not be done. And even where the police could
establish probable cause, requiring a warrant despite the owner’s
consent would needlessly inconvenience everyone involved—not only
the officers and the magistrate but also the occupant of the premises,
who would generally either be compelled or would feel a need to stay
until the search was completed. Michigan v. Summers, 452 U.S. 692,
701, 101 S. Ct. 2587, 69 L. Ed. 2d 340 (1981).
The Court then raised the question:
While it is clear that a warrantless search is reasonable when the sole
occupant of a house or apartment consents, what happens when
there are two or more occupants? Must they all consent? Must they all
be asked? Is consent by one occupant enough?
In answering this question the Court began by reviewing United States v.
Matlock,267 a forty-year old case which is still good law. The facts in Matlock,
were reported by the Court as follows:
In that case, Matlock and a woman named Graff were living together
in a house that was also occupied by several of Graff’s siblings and by
her mother, who had rented the house. While in the front yard of the
house, Matlock was arrested for bank robbery and was placed in a
squad car. Although the police could have easily asked him for
consent to search the room that he and Graff shared, they did not do
so. Instead, they knocked on the door and obtained Graff’s permission
to search. The search yielded incriminating evidence, which the
defendant sought to suppress, but this Court held that Graff’s consent
justified the warrantless search. As the Court put it, “the consent of
one who possesses common authority over premises or effects is
valid as against the absent, nonconsenting person with whom that
authority is shared.”
In distinguishing Georgia v. Randolph, the Court asserted that Randolph, created
a very narrow exception to the long standing proposition that the consent of one
co-occupant is sufficient to allow entry. This narrow exception is that entry will
not be justified when there is an objecting co-occupant present at the scene and
objecting.
Fernandez first argument was that since his absence was brought about by law
enforcement, it should not impact the requirement that he be present to object.
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The Court responded:
In Randolph, the Court suggested in dictum (dictum means a nonbinding suggestion) that consent by one occupant might not be
sufficient if “there is evidence that the police have removed the
potentially objecting tenant from the entrance for the sake of avoiding
a possible objection.” We do not believe the statement should be read
to suggest that improper motive may invalidate objectively justified
removal. Hence, it does not govern here. The Randolph dictum is best
understood not to require an inquiry into the subjective intent of
officers who detain or arrest a potential objector but instead to refer to
situations in which the removal of the potential objector is not
objectively reasonable.
The Court then held that where the objecting occupant’s absence is the result of
a lawful detention or arrest, they sit in the same position as a co-occupant who is
absent for any other reason.
Fernandez’s second argument was that his initial objection at the door when he
told officers they had no right to enter remained in effect until such time as he
changed his mind and authorized officer to make an entry. Since he had not
changed his mind and withdrawn his objection, he argued that the subsequent
consent by Rojas was invalid based on his initial objection.
The Court rejected Fernandez’s second argument as well. In doing so, they
narrowly interpreted the physical presence and objecting requirement from
Randolph. The Court cited that fact that a guest who was invited to a home by
one occupant would likely not enter if a co-occupant was physically present and
telling the guest to stay out. In the alternative, if the objector were not present
and not likely to return during the visit, the guest would likely enter. Using this
social norm, the Court refused to accept Fernandez’s argument. The Court also
rejected placing a time limit on how long an objection would last. In doing so the
Court pointed to numerous problems such a rule would create, and concluded
that if Randolph was taken at its word, that the objector had to be physically
present and objecting, all of the cited problems would not exist.
The Bottom Line:
 Consent is valid if made by someone who has authority to consent
and no co-occupant is physically present and objecting.
 In the event that law enforcement has removed a co-occupant, even
one who has previously objected to law enforcement’s entry, the
consent of the occupant who is present is valid as long as the
removal of the objector was objectively reasonable.
 Where the removal was the result of a valid detention or valid arrest,
the removal is objectively reasonable.
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In Illinois v. Mc Arthur, the officers were faced with a husband/wife situation.
Officers were keeping the peace at a domestic situation while the wife removed
some of her belongings from her husband’s home. The wife reported that the
husband had marijuana under the couch. The officers sought consent from the
husband which was denied. The chief of police, who was present at the scene,
then informed the husband that he would not be allowed to re-enter the home
while other officers sought a warrant. Chuck Mc Arthur was not detained nor
arrested, he was merely prohibited from re-entering the home unescorted while
officers sought a warrant. The Court upheld the officers’ actions in the Mc Arthur
case. The Court’s comparison indicated that officers could have similarly
restrained Randolph from re-entering the home while they sought a warrant and,
if he had gotten back into the house, officers would have been justified in
entering the home to prevent the destruction of evidence.
The Court also noted that there could be some cases where the hierarchy (or
rank) of co-occupants would give one occupant the ability to allow law
enforcement into the home notwithstanding the objection of the other occupant.
The two scenarios mentioned by the Court was the parent who consents to a
search over a child’s objection where the parent has not granted the child any
exclusive control, or the case of military housing where a ranking person would
have authority over subordinate’s objections.
The Court’s majority pointed out that some additional possibilities existed with
respect to the evidence in the Randolph home. First, if Mrs. Randolph had
delivered the items to the police, the seizure would be valid. Additionally, if she
had simply provided the same information, officers could have used that
information to obtain a warrant.
With respect to law enforcement operations, officers should always recognize
that there are three ways to obtain entry into a home: warrant, exigency, or
consent. There is no requirement that officers use only one of these entry
methods at one time. Thus, an officer who is about to enter under exigent
circumstances could also ask for consent and document both of the justifications
for the entry.
Officers should always attempt to use constitutionally accepted methods, thus,
if there is a method that has already been approved by the courts, use it. Here
with 20/20 hindsight, officers could have used the method previously approved in
Illinois v. Mc Arthur to justify their entry by obtaining a search warrant while
freezing the scene, or entering the premises to prevent the destruction of
evidence under exigent circumstances if unable to freeze the scene.
Key Points:
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Officers may not enter a home to seize evidence based upon
the consent of one occupant in a case where a co-occupant is present and
is objecting to the entry.
The consent of one who possesses common authority over
premises or effects is valid as against the absent, non-consenting person
with whom that authority over the premises is shared.
An absent co-occupant assumes the risk that a present cooccupant will invite others into the house (including law enforcement
officials).
Law enforcement officers may rely on the appearance of authority when
seeking consent and are not required to take affirmative steps to confirm
the person’s actual authority.
Where officers are in fear of a person’s personal safety, they may enter the
dwelling. These entries are justified under exigent circumstances and do
not rely on consent or the lack of consent i.e. domestic violence case.
In some limited cases a co-occupant may have superiority that will allow
them to give consent over their co-occupant’s objection i.e. parent/child.
In cases where officers receives reliable information from an occupant in
the dwelling regarding the presence of evidence or contraband and
consent to enter but the co-occupant objects to the entry officers may:
Freeze the scene, restricting access to the home while a warrant is sought.
If officers can articulate that in the time it takes to get a warrant, evidence
will be lost or destroyed, the officers may enter under the exigent
circumstance exception to the warrant requirement.
(The Court in
Randolph noted that the co-occupants objection may be a factor
supporting exigent circumstances.)
Some Other Consent Authority Rules:
Landlord cannot consent to search of tenant’s apartment-Chapman v. United
States, 365 U.S. 610 (1961).
Hotel Manager cannot consent to entry of rented room- Stoner v. California, 376
U.S. 483 (1964).
Hotel staff can enter room to clean and make repairs, but cannot invite the police.
United States v. Jeffers, 342 U.S. 48 (1951).
Overnight Guests have an expectation of privacy and may object to a search of
their temporary quarters. Minnesota v. Olson, 495 U.S. 91 (1990).
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Knock and Talk
The government's use of trained police dogs to investigate the home and
its immediate surroundings is a "search" within the meaning of the Fourth
Amendment.
Entering the Curtilage of a Person’s Home without a Warrant, Exigency, or
Consent for the Purpose of Conducting a Search, Violates the Fourth
Amendment…Even if the Officer in Doing So Follows the Path that a Visitor
would Normally Take.
268
In Florida v. Jardines, the United States Supreme Court examined whether the
use of a trained narcotics sniffing dog on the front stairs of a home was a search
under the Fourth Amendment.
The case involved an unverified tip received by Detective Pedraja of the MiamiDade Police Department indicating that Joelis Jardines was growing marijuana in
his home. A month later, the DEA sent a joint surveillance team which included
Detective Pedraja to Jardines home. The officers noted that they could not see
into the house because the blinds were drawn and there were no cars in the
driveway or activity around the home.
After about fifteen minutes, Detective Pedraja accompanied a canine handler and
his dog onto the property and approached the home. As the dog neared the front
porch he began alerting by energetically exploring the area in accord with training
in order to find the strongest point of origin for the source of the odor. The dog
moved back and forth “bracketing” the odor until finally sitting down at the base of
the front door to indicate that this was the origin of the source. The canine
handler informed Detective Pedraja that there was a positive alert and the left the
area.
On the basis of the canine’s alert Detective Pedraja obtained a search warrant
which led to the recovery of marijuana plants. Jardines was arrested as he tried
to flee the scene when the warrant was executed. As a result of the investigation
and seizure, Jardines was charged with trafficking in cannabis. Jardines moved
to suppress the evidence at trial by challenging the authority of law enforcement
to bring the drug-sniffing canine onto his property without a warrant, exigency or
consent. Jardines was successful in the Florida courts, which led the state to
appeal to the United States Supreme Court by arguing that the actions of the
officers in using a drug-sniffing canine did not constitute a search under the
Fourth Amendment.
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In examining the case, the Supreme Court pointed out its review of the case was
limited to the question of the whether the officers’ action amounted to a search
under the Fourth Amendment.
The Court citing its recent decision in United States v. Jones, asserted: “When
‘the Government obtains information by physically intruding’ on persons, houses,
papers, or effects, ‘a 'search' within the original meaning of the Fourth
Amendment’ has ‘undoubtedly occurred.’”269
Using this trespass type analysis, the Court asserted:
“That principle renders this case a straightforward one. The officers
were gathering information in an area belonging to Jardines and
immediately surrounding his house--in the curtilage of the house,
which we have held enjoys protection as part of the home itself. And
they gathered that information by physically entering and occupying
the area to engage in conduct not explicitly or implicitly permitted by
the homeowner… At the [Fourth] Amendment's ‘very core’ stands ‘the
right of a man to retreat into his own home and there be free from
unreasonable governmental intrusion.’ This right would be of little
practical value if the State's agents could stand in a home's porch or
side garden and trawl for evidence with impunity; the right to retreat
would be significantly diminished if the police could enter a man's
property to observe his repose from just outside the front window.
We therefore regard the area ‘immediately surrounding and
associated with the home’--what our cases call the curtilage--as ‘part
of the home itself for Fourth Amendment purposes.’”
The Court noted that the officers and the canine had clearly intruded upon the
property and then distinguished the officers’ conduct here, from the simple act of
an officer walking up to someone’s front door and knocking. The Court noted:
“We have accordingly recognized that ‘the knocker on the front door is
treated as an invitation or license to attempt an entry, justifying ingress
to the home by solicitors, hawkers and peddlers of all kinds.’ This
implicit license typically permits the visitor to approach the home by
the front path, knock promptly, wait briefly to be received, and then
(absent invitation to linger longer) leave. Complying with the terms of
that traditional invitation does not require fine-grained legal
knowledge; it is generally managed without incident by the Nation's
Girl Scouts and trick-or-treaters. Thus, a police officer not armed with
a warrant may approach a home and knock, precisely because that is
no more than any private citizen might do… But introducing a trained
police dog to explore the area around the home in hopes of
discovering incriminating evidence is something else. There is no
269
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customary invitation to do that. An invitation to engage in canine
forensic investigation assuredly does not inhere in the very act of
hanging a knocker. To find a visitor knocking on the door is routine
(even if sometimes unwelcome); to spot that same visitor exploring the
front path with a metal detector, or marching his bloodhound into the
garden before saying hello and asking permission, would inspire most
of us to--well, call the police…Here, the background social norms that
invite a visitor to the front door do not invite him there to conduct a
search.”
In the decision the Court went well beyond the narrow question of whether an
officer could bring a drug-detecting canine with them into the curtilage of a
person’s home and instead focused on what a person would allow anyone to do
who approaches their front door. The Court stated:
Here, however, the question before the court is precisely whether the
officer's conduct was an objectively reasonable search. As we have
described, that depends upon whether the officers had an implied
license to enter the porch, which in turn depends upon the purpose for
which they entered. Here, their behavior objectively reveals a purpose
to conduct a search, which is not what anyone would think he had
license to do.
The implications of this case are broader than the conduct which occurred. As in
Jones, the Court returned to a trespass analysis while still leaving in place the
reasonable expectation analysis for determining whether a Fourth Amendment
search has occurred. The Court noted:
“The Katz reasonable-expectations test ‘has been added to, not
substituted for,’ the traditional property-based understanding of the
Fourth Amendment, and so is unnecessary to consider when the
government gains evidence by physically intruding on constitutionally
protected areas.”
In its review the majority determined there was no reason to determine whether
or not Jardines had exhibited a subjective expectation of privacy and whether or
not society would accept that expectation as objectively reasonable. Instead the
Court would simply focus on whether the officers had entered the property for the
common purpose to which others could enter the property, i.e. knock on the door,
or whether in the alternative the officers entered the property for a purpose that
most people would not agree to, such as entering in order to search.
The Court concluded that law enforcement’s use of trained canines to search the
home and its immediate surroundings is a search within the meaning of the
Fourth Amendment.
Author’s Note: In deciding whether an officer’s conduct in entering property
around a home without a warrant, exigency, or consent, officers must consider
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whether the purpose of their entry is consistent with the purpose for which others,
such as delivery men could enter. If the officers are entering for a purpose
beyond knocking at the door to ask a question, provide information or make a
delivery then the trespass analysis will likely apply and any evidence located as a
result of the entry will likely be inadmissible.
It is important to note that the United Supreme Court has identified “curtilage”270
as follows:
At common law, the curtilage is the area to which extends the
intimate activity associated with the "sanctity of a man's home and the
privacies of life," Boyd v. United States, 116 U.S. 616, 630 (1886), and
therefore has been considered part of the home itself for Fourth
Amendment purposes. Thus, courts have extended Fourth
Amendment protection to the curtilage; and they have defined the
curtilage, as did the common law, by reference to the factors that
determine whether an individual reasonably may expect that an area
immediately adjacent to the home will remain private
Some open questions:
How would the analysis apply to an officer’s actions in the common hallway of an
apartment or a hotel where no trespass is required since anyone can walk the
common hallways? Will such action be analyzed by the trespass analysis or the
expectation of privacy analysis? Remember the expectation of privacy analysis
was necessary to protect Mr. Katz from a police listening device, who was using
a public phone booth with the door closed specifically because the trespass
analysis would not have protected Katz since the F.B.I. did not physically
penetrate the protected area to make their search.
What would happen if the owner of the home clearly marked his property with no
trespass and no solicitation signs warning even the casual delivery man,
postman, and all others to stay off the property? Since the Court held that the
officer’s implied license to enter the property is similar to the deliveryman and the
girl scout selling cookies, would an express revocation of the implied license,
eliminate the right of an officer, without warrant, exigency, or consent to even
enter to knock at the door.
If the driveway is within the home’s curtilage it seems clear that entry to view a
vehicle in the driveway may violate the rule in this case. An open question would
be the interplay between the motor vehicle exception and the rule announced in
this case. Would the exigency of a movable vehicle extend exigency to the entry
of curtilage to examine the vehicle.?
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Are Knock and Talks Restricted to the Front Door of a Residence?
Officer gets Qualified Immunity but Court Does not Answer the
Constitutional Question
In Carroll v. Carman271 the United States Supreme Court reviewed a case where
officers conducting an investigation knocked on the rear door of a home without
ever having knocked on the front door. Ultimately, the officers were sued for
violating the Fourth Amendment rights of Mr. and Mrs. Carmen for entering their
backyard and rear deck without a warrant. While not answering whether it was
proper under the Fourth Amendment for the officers to have entered the rear
yard and deck, the Court decided that the law with respect to the officers’
conduct was not clearly established, thus the officers should have been granted
qualified immunity in the trail court.

On July 3, 2009, the Pennsylvania State Police Department received a
report that a man named Michael Zita had stolen a car and two loaded
handguns. The report also said that Zita might have fled to the home
of Andrew and Karen Carman. The department sent Officers Jeremy
Carroll and Brian Roberts to the Carmans’ home to investigate.
Neither officer had been to the home before.
The officers arrived in separate patrol cars around 2:30 p.m. The
Carmans’ house sat on a corner lot—the front of the house faced a
main street while the left (as viewed from the front) faced a side street.
The officers initially drove to the front of the house, but after
discovering that parking was not available there, turned right onto the
side street. As they did so, they saw several cars parked side- by-side
in a gravel parking area on the left side of the Carmans’ property. The
officers parked in the “first avail- able spot,” at “the far rear of the
property.”
The officers exited their patrol cars. As they looked toward the house,
the officers saw a small structure (either a carport or a shed) with its
door open and a light on. Thinking someone might be inside, Officer
Carroll walked over, “poked [his] head” in, and said “Pennsylvania
State Police.” No one was there, however, so the officers continued
walking toward the house. As they approached, they saw a sliding
glass door that opened onto a ground-level deck. Carroll thought the
sliding glass door “looked like a customary entryway,” so he and
Officer Roberts decided to knock on it.
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As the officers stepped onto the deck, a man came out of the house
and “belligerent[ly] and aggressively approached” them. The officers
identified themselves, explained they were looking for Michael Zita,
and asked the man for his name. The man refused to answer. Instead,
he turned away from the officers and appeared to reach for his waist.
Carroll grabbed the man’s right arm to make sure he was not reaching
for a weapon. The man twisted away from Carroll, lost his balance,
and fell into the yard.
At that point, a woman came out of the house and asked what was
happening. The officers again explained that they were looking for
Zita. The woman then identified herself as Karen Carman, identified
the man as her hus- band, Andrew Carman, and told the officers that
Zita was not there. In response, the officers asked for permission to
search the house for Zita. Karen Carman consented, and everyone
went inside.
The officers searched the house, but did not find Zita. They then left.
The Carmans were not charged with any crimes.
The Carmans later sued Officer Carroll in Federal District Court under
42 U. S. C. §1983. Among other things, they alleged that Carroll
unlawfully entered their property in violation of the Fourth Amendment
when he went into their backyard and onto their deck without a
warrant.
At trial, Carroll argued that his entry was lawful under the “knock and
talk” exception to the warrant requirement. That exception, he
contended, allows officers to knock on someone’s door, so long as
they stay “on those portions of [the] property that the general public is
allowed to go on.” The Carmans responded that a normal visitor would
have gone to their front door, rather than into their backyard or onto
their deck. Thus, they argued, the “knock and talk” exception did not
apply.
The Court did not decide whether or not the entry in this case was proper but
found for the officers on qualified immunity grounds holding that the law was not
clearly established, thus a reasonable officer may believe that it was proper to
make such an entry. The Court expressly refused to decide whether “knock and
talks” were limited to the front door or in the alternative had to start at the front
door.
Note: The Supreme Court cited a number of U.S. Circuit Court opinions where
the courts looked at things like the path an officer took to get to the door; whether
the door appeared to be the common entry way that others may use and any
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other facts that would indicate that the officer was following the same path that
other members of the public would follow in going to the door of a house.

Exigent Circumstances:
Can Officer Pursue Fleeing Misdemeanor Suspect into Home or Residential
Curtilage
Officers have generally been able to continue their pursuit where an officer has
probable cause to believe that a suspect has committed a crime and the officer is
right on the suspect’s heels. In these cases the officer is not required to stop at
the threshold and get a warrant before entering to make the apprehension. It
should be noted that this issue is clear with respect to felonies but not clear when
dealing with less serious crimes.272
Two cases from the United States Supreme Court appeared to have provided
guidance to officers with respect to whether or not an entry would be proper,
however both cases involved the destruction of evidence in misdemeanor cases.
In Welch, officers who had responded to an accident scene developed probable
cause to believe that a driver who had left his vehicle was intoxicated. Knowing
that alcohol in a person’s blood system diminishes with the passage of time,
officers made a warrantless entry into Welch’s house to arrest him and ultimately
obtain evidence to prove his intoxication.
The United States Supreme Court held that the entry into Welch’s home to
secure evidence for such a minor offense was unreasonable. The Court noted
that a first offense drunk driving in Wisconsin was not even a criminal offense.
Some commentators have speculated that warrantless entries to prevent the
destruction of evidence in misdemeanor cases would also be unreasonable. The
drunk driving charge in Welsh was not a misdemeanor and therefore this issue is
unclear.
The confusion over Welsh was cleared up by the United States Supreme Court in
Illinois v. McArthur,273 McArthur involved police officers being called to Chuck
McArthur’s trailer to keep the peace while his estranged wife, Tera, removed
some of her belongings. While at the scene, Tera informed officers that her
husband had hidden some marijuana under the couch inside of his trailer when
the police arrived at the scene. Chief Love knocked on the door of the trailer and
informed Chuck what Tera had said. Chief Love asked McArthur for consent to
search the trailer. Chuck promptly refused to grant consent. One of the officers
proceeded with Tera McArthur to a judge in order to obtain a search warrant for
the trailer. Fearing that McArthur would destroy the contraband, Chief Love
remained at the scene and would not allow McArthur back into the trailer
272
273

Welch v. Wisconsin, 466 U.S. 740 (1984).
Illinois v. McArthur, 531 U.S. 326 (2001).

Jack Ryan © 2016

271

Legal & Liability Risk Management Institute
unaccompanied while the warrant was being obtained. McArthur entered the
trailer two or three times with an officer in order to make phone calls and get
cigarettes. It took approximately two hours for the officers to return with the
search warrant. The officers executed the search warrant, seized the marijuana
and arrested Chuck McArthur.
At trial McArthur alleged that the police prohibition for his entry into the trailer
amounted to a seizure of the trailer without a warrant and thus, the marijuana
should be suppressed as the fruit of an unlawful seizure. The Illinois Appellate
court agreed with McArthur’s position and suppressed the evidence.
In overturning the decision of the Illinois courts, the United States Supreme Court
held that the “temporary seizure” of McArthur’s dwelling was reasonable. The
Court noted that the police had probable cause to believe that the trailer
contained contraband. It was reasonable for the police officers to believe that
McArthur would destroy the evidence if the police left to obtain a warrant. The
Court pointed out that the police “…made reasonable efforts to reconcile their law
enforcement needs with the demands of personal privacy. They neither
searched the trailer nor arrested McArthur before obtaining the warrant. Rather,
they imposed a significantly less restrictive restraint, preventing McArthur only
from entering the trailer unaccompanied. They left his home and his belongings
intact-until a neutral magistrate, finding probable cause, issued a warrant;…the
police imposed the restraint for a limited period of time, namely two hours. As far
as the record reveals, this time period was no longer than necessary for the
police, acting with diligence, to obtain the warrant.
McArthur also argued that the misdemeanor possession of marijuana was
so minor that the Court’s ruling in Welch v. Wisconsin should bar the
actions of the police. The Court clarified their decision in Welch by
distinguishing these two cases. The Court pointed out that Welch dealt
with a “nonjailable” offense while the possession of marijuana in McArthur
was a “jailable” offense. Thus, when dealing with issues of exigent entries
or temporary seizures, officers should consider whether the offense at
issue is jailable or nonjailable as part of the reasonableness analysis.
The United States Supreme Court was faced with the legality of pursuing a
Misdemeanor suspect in a lawsuit arising out of an officer’s entry into a person’s
yard while in foot pursuit of a suspect.274
Around one o’clock in the morning on May 27, 2008, Officer Mike
Stanton and his partner responded to a call about an “unknown
disturbance” involving a person with a baseball bat in La Mesa,
California. Stanton was familiar with the neighborhood, known for
“violence associated with the area gangs.” The officers — wearing
uniforms and driving a marked police vehicle — approached the place
274
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where the disturbance had been reported and noticed three men
walking in the street. Upon seeing the police car, two of the men
turned into a nearby apartment complex. The third, Nicholas Patrick,
crossed the street about 25 yards in front of Stanton’s car and ran or
quickly walked toward a residence. Nothing in the record shows that
Stanton knew at the time whether that residence belonged to Patrick
or someone else; in fact, it belonged to Drendolyn Sims.
Stanton did not see Patrick with a baseball bat, but he considered
Patrick’s behavior suspicious and decided to detain him in order to
investigate. Stanton exited his patrol car, called out “police,” and
ordered Patrick to stop in a voice loud enough for all in the area to
hear. But Patrick did not stop. Instead, he “looked directly at Stanton,
ignored his lawful orders, and quickly went through [the] front gate” of
a fence enclosing Sims’ front yard. When the gate closed behind
Patrick, the fence — which was more than six feet tall and made of
wood—blocked Stanton’s view of the yard. Stanton believed that
Patrick had committed a jailable misdemeanor under California Penal
Code §148 by disobeying his order to stop; Stanton also “fear[ed] for
[his] safety.” He accordingly made the “split-second decision” to kick
open the gate in pursuit of Patrick. Unfortunately, and unbeknownst to
Stanton, Sims herself was standing behind the gate when it flew open.
The swinging gate struck Sims, cutting her forehead and injuring her
shoulder. [cites omitted].
Sims, who was not part of the foot chase, filed suit against Officer Stanton for
unreasonably searching her home in violation of the Fourth Amendment.
It should be noted that this case went to the United States Supreme Court for
consideration as to whether Officer Stanton was entitled to “Summary Judgment”
or “Qualified Immunity.” Officers are entitled to be dismissed from a lawsuit
based on summary judgment when the judge reviews the officer’s actions and
determines that even when that action is viewed based on the facts developed by
the person suing the officer, the officer’s action was consistent with the
constitution. An officer is entitled to qualified immunity even if the officer’s action
are unconstitutional but the law was not clearly established at the time the officer
acted such that a reasonable officer would be put on fair notice that the actions
were unconstitutional.
Thus, two questions arise in this case. First, is it consistent with the
Fourth Amendment for an officer to enter a home while in hot pursuit and
on the heels of a fleeing misdemeanor subject? Second, was the law
clearly established that pursuing a fleeing misdemeanant subject into a
residential property violated the constitution such that a reasonable officer
had fair notice that such action was a violation of the constitution.
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In legal analysis, courts have authority to ignore the first question and decide
whether the action was unconstitutional and proceed directly to the second
question with respect to whether the law was clearly established at the time the
officer acted.
The United States Supreme Court opted in this case to proceed directly to the
second question and determined that the law was not clearly established either
by its own precedent, or in the 9th Circuit, or in the State of California.
In explaining qualified immunity the Court asserted:
The doctrine of qualified immunity protects government officials ‘from
liability for civil damages insofar as their conduct does not violate
clearly established statutory or constitutional rights of which a
reasonable person would have known.’” Pearson v. Callahan, 555
U.S. 223, 231, 129 S. Ct. 808, 172 L. Ed. 2d 565 (2009) (quoting
Harlow v. Fitzgerald, 457 U.S. 800, 818, 102 S. Ct. 2727, 73 L. Ed. 2d
396 (1982)). “Qualified immunity gives government officials breathing
room to make reasonable but mistaken judgments,” and “protects ‘all
but the plainly incompetent or those who knowingly violate the law.’”
Ashcroft v. al-Kidd, 563 U.S. ___, ___, 131 S. Ct. 2074, 2083, 179 L.
Ed. 2d 1149 (2011) (slip op., at 12) (quoting Malley v. Briggs, 475 U.S.
335, 341, 106 S. Ct. 1092, 89 L. Ed. 2d 271 (1986)). “We do not
require a case directly on point” before concluding that the law is
clearly established, “but existing precedent must have placed the
statutory or constitutional question beyond debate.” al-Kidd, 563 U.S.,
at ___, 131 S. Ct. 2074, 2083, 179 L. Ed. 2d 1149 (slip op., at 9).
The Court went on to cited the disagreement amongst courts as to whether an
entry in pursuit of a fleeing misdemeanant was constitutional.
There is no suggestion in this case that Officer Stanton knowingly
violated the Constitution; the question is whether, in light of precedent
existing at the time, he was “plainly incompetent” in entering Sims’
yard to pursue the fleeing Patrick. Id., at ___, 131 S. Ct. 2074, 179 L.
Ed. 2d 1149 (slip op., at 12). The Ninth Circuit concluded that he was.
It did so despite the fact that federal and state courts nationwide are
sharply divided on the question whether an officer with probable cause
to arrest a suspect for a misdemeanor may enter a home without a
warrant while in hot pursuit of that suspect. Compare, e.g., Middletown
v. Flinchum, 95 Ohio St. 3d 43, 45, 2002 Ohio 1625, 765 N. E. 2d 330,
332 (2002) (“We . . . hold today that when officers, having identified
themselves, are in hot pursuit of a suspect who flees to a house in
order to avoid arrest, the police may enter without a warrant,
regardless of whether the offense for which the suspect is being
arrested is a misdemeanor”), and State v. Ricci, 144 N. H. 241, 244,
739 A. 2d 404, 407 (1999) (“the facts of this case demonstrate that the

Jack Ryan © 2016

274

Legal & Liability Risk Management Institute
police had probable cause to arrest the defendant for the
misdemeanor offense of disobeying a police officer” where the
defendant had fled into his home with police officers in hot pursuit),
with Mascorro v. Billings, 656 F. 3d 1198, 1207 (CA10 2011) (“The
warrantless entry based on hot pursuit was not justified” where “[t]he
intended arrest was for a traffic misdemeanor committed by a minor,
with whom the officer was well acquainted, who had fled into his family
home from which there was only one exit” (footnote omitted)), and
Butler v. State, 309 Ark. 211, 217, 829 S. W. 2d 412, 415 (1992)
(“even though Officer Sudduth might have been under the impression
that he was in continuous pursuit of Butler for what he considered to
be the crime of disorderly conduct, . . . since the crime is a minor
offense, under these circumstances there is no exigent circumstance
that would allow Officer Sudduth’s warrantless entry into Butler’s
home for what is concededly, at most, a petty disturbance”).
Other courts have concluded that police officers are at least entitled to
qualified immunity in these circumstances because the constitutional
violation is not clearly established. E.g., Grenier v. City of Champlin,
27 F. 3d 1346, 1354 (CA8 1994) (“Putting firmly to one side the merits
of whether the home arrests were constitutional, we cannot say that
only a plainly incompetent policeman could have thought them
permissible at the time,” where officers entered a home without a
warrant in hot pursuit of misdemeanor suspects who had defied the
officers’ order to remain outside (internal quotation marks and citation
omitted)).
The Court noted that in United States v. Santana, they had approved the hot
pursuit of a fleeing felony suspect into a home and went further to assert that
nothing in Santana limited such a pursuit to a felony.
The Court concluded:
To summarize the law at the time Stanton made his split-second
decision to enter Sims’ yard: Two opinions of this Court were
equivocal on the lawfulness of his entry; two opinions of the State
Court of Appeal affirmatively authorized that entry; the most relevant
opinion of the Ninth Circuit was readily distinguishable; two Federal
District Courts in the Ninth Circuit had granted qualified immunity in
the wake of that opinion; and the federal and state courts of last resort
around the Nation were sharply divided.
We do not express any view on whether Officer Stanton’s entry
into Sims’ yard in pursuit of Patrick was constitutional. But
whether or not the constitutional rule applied by the court below was
correct, it was not “beyond debate.” al-Kidd, supra, at ___, 131 S. Ct.
2074, 2083, 179 L. Ed. 2d 1149 (slip op., at 9). Stanton may have

Jack Ryan © 2016

275

Legal & Liability Risk Management Institute
been mistaken in believing his actions were justified, but he was not
“plainly incompetent.”
The Court ruled in favor of the officer and granted qualified immunity but in doing
so expressly refused to decide whether or not an officer can constitutionally enter
someone’s residential property in hot pursuit of a fleeing misdemeanant. The
Court made no reference to the McArthur case perhaps because like Welsh,
which was cited, were not hot pursuit cases but instead were cases where
officers were justifying exigent entry based on the destruction of evidence.
Officers should be aware that, at least from the perspective of the United States
Supreme Court, the law is unclear as to whether an officer, on the heels of a
misdemeanor suspect, can enter a person’s home or curtilage based on hot
pursuit exigency.

Destruction of evidence in the time it takes to get a warrant-Schmerber v.
California, 384 U.S. 757 (1966).
Protecting safety of officers- Chimel v. California, 395 U.S. 752 (1969).
Hot Pursuit-Warden v. Hayden, 387 U.S. 294 (1967).
Imminent destruction of building containing evidence- Michigan v. Tyler, 436 U.S.
499 (1978).
Likelihood that suspect will imminently escape- Johnson v. United States, 333
U.S. 10 (1948).

WARRANT ENTRIES
Arrest warrant/suspect’s home
An arrest warrant coupled with probable cause to believe the subject of
the arrest warrant is home will give police authority to enter the subject’s
home and arrest him or her. Note that the arrest warrant alone is
insufficient; police must also have probable cause to believe the suspect is
home. Police should give the suspect an opportunity to open the door
before forcing entry unless the officers are faced with circumstances that
would justify “no knock”.275
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Absent exigency or consent the police may not enter a home for
purposes of making a routine felony arrest unless they have an arrest
warrant.276
If the subject police are seeking to arrest is in the home of a third party,
police must obtain a search warrant before they can lawfully enter. 277
In Payton, the United States Supreme Court examined a case where police,
after a two day investigation, established probable cause to believe that Payton
had committed a murder. The officer did not immediately attempt to arrest
Payton nor did they seek an arrest warrant. The following day, officers went to
Payton’s apartment where they observed light coming from under the door and
heard a radio playing. When Payton failed to answer the door, the officers forced
their way into the apartment. Payton was not home, however, police seized
items of evidence from the apartment.
The Court held that police will not be justified in entering a home in order to
make a routine felony arrest without a warrant, absent exigency or consent. The
Court went on to outline the actions the police may take when they have an
arrest warrant. The Court concluded: “If there is sufficient evidence of a citizen’s
participation in a felony to persuade a judicial officer that his arrest is justified, it
is constitutionally reasonable to require him to open his doors to the officers of
the law. Thus, for Fourth Amendment purposes, an arrest warrant founded on
probable cause implicitly carries with it the limited authority to enter a dwelling in
which the suspect lives when there is reason to believe the suspect(s) are
within.”
In Maddux v. City of Pasadena, 90 Fed. Appx. 754 (5th Cir. 2004), the United
States Court of Appeal for the 5th Circuit examined the City of Pasadena’s policy
and training with respect to arrest warrants. The issue in the case involved the
power of an officer to enter a third-party’s home to execute a felony arrest
warrant for a non-resident of the home.
Police officers from the City of Pasadena sought to arrest a subject of a felony
arrest warrant. A confidential informant told the police that the subject of the
arrest warrant could be found at his home at 2635 Goldenrod in Pasadena.
During the course of their investigation officers surveilled the subject’s residence
as well as the surrounding area. On June 3, 1998, officers went to execute the
warrant. In addition to going into the suspect’s home, the officers also entered
the Maddux’s residence at 2631 Goldenrod. There were numerous conflicting
accounts as to why the officers entered the Maddux property to include:
accidentally went to wrong house; foot-traffic between the two houses indicated
that the subject may be at Maddux house and at least one officer testified that
both houses were to be searched for the suspect.
276
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The real question in the case is whether the arrest warrant gave officers any
power to enter a third-party’s home to arrest the subject of the arrest warrant. In
Steagald v. United States, 451 U.S. 204 (1983), the United States Supreme
Court ruled that before police officers may enter the home of a third-party to
arrest a non-resident wanted individual, the officers must obtain a search warrant
unless they can articulate exigency or they can obtain consent from the thirdparty occupant.
Here, the court noted testimony by officers, including the deputy-chief of police,
which indicated that officers from the Pasadena Police Department were
unaware that the United States Supreme Court had distinguished third-party’s
homes in the context of arrest warrants.
The department policy on point asserted:
a.
b.

A warrant may be served at any time of the day or night.
The warrant may be served at any place, public or private, where
the actor is reasonably believed to be.
c.
When it is necessary for officers to enter a private premises to
execute an arrest warrant, they will, before entering, announce their identity and
purpose and demand admittance.
d.
Announcement of identity and purpose is not necessary when
exigent circumstances exist or a felony warrant is executed.
e.
When officers are refused entry after demanding admittance, they
may forcibly enter the premises in order to execute a felony warrant and secure
the premises.
The court noted that the policy which did not distinguish third-party’s homes
and allowed forced entry without exigent circumstances or search warrant was
inconsistent with the U.S. Supreme Court’s ruling in the Steagald case in 1983.
They City argued that their custom and practice was to obtain consent before
entering a third-party’s home to execute a search warrant.
The court concluded that the City of Pasadena could be found liable based
upon the written policy that led to a constitutional violation. This case exemplifies
the importance of legal updates for agencies as well as policy review to insure
the consistency between policy and law.

Search Warrants
Case Law
In determining the existence of probable cause for the issuance of search
warrants, the United States Supreme Court has adopted the “totality of
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circumstances” approach.278 The former Spinelli/Aguilar test still plays a role in
evaluating the reliability of information; however, it is not an absolute requirement
that the information meet the requirements of the test. In essence the SpinelliAguilar test requires that the affidavit contain facts which the issuing magistrate
may determine that the confidential informant is reliable and credible.” [Cites
omitted]. Reliability may be established by evidence of the informant’s track
record for providing information in the past. Reliability may be satisfied by a
showing that prior information provided by this informant has led to prior arrests
and convictions. Credibility requires a showing of the basis of the informant’s
knowledge that the evidence or contraband being sought is presently in the place
to be searched.

Warrant Particularity
In a 5 to 4 decision from this term, the Supreme Court concluded that an officer
who fails to particularly describe items to be seized, in the warrant form itself,
may be liable for damages, notwithstanding the officer’s detailed description of
the items to be seized in the warrant application.
In Groh v. Ramirez,279 124 S.Ct. 1284 (2004), ATF Agent Groh received
information from a concerned citizen that Ramirez was in possession of a cache
of weapons, including an automatic rifle, grenades, a grenade launcher and a
rocket launcher.
Based on this information, Agent Groh sought a search warrant. In his
application for the warrant he asserted that he would be searching for “any
automatic firearms or parts to automatic weapons, destructive devices to include
but not limited to grenades, grenade launchers, rocket launchers, and any and all
receipts pertaining to the purchase or the manufacture of automatic weapons or
explosive devices or launchers.” The agent also put together a detailed affidavit
supporting his probable cause to believe that the listed items were located on
Ramirez’s ranch.
The issue in the case concerned the warrant form itself. The warrant form
failed to specifically describe the items to be seized. “In the portion of the form
that called for a description of the ‘person or property’ to be seized [Groh] typed a
description of [Ramirez’s] two-story blue house rather than the alleged stockpile
of firearms. The warrant did not incorporate by reference the itemized list
contained in the application.” Thus, even though the application particularly
described the weapons, Groh became the subject of this lawsuit for his failure to
particularly describe the weapons on the separate warrant form.
The search warrant was executed and no weapons or explosive devices were
recovered. Before leaving the scene, Agent Groh provided Mrs. Groh with a
278
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copy of the search warrant but not the application which indicated what the
investigators were searching for. The following day, Agent Groh faxed a copy of
the application to Ramirez’s attorney. Ramirez filed suit alleging that the lack of
specificity/particularity on the warrant form violated his Fourth Amendment rights.
In its analysis the Court asserted that the Fourth Amendment requires search
warrants to meet four requirements:
Warrants must set forth probable cause.
Warrants must be supported by oath or affirmation.
Warrants must particularly describe the place to be searched.
Warrants must particularly describe the person or things to be seized.
The Court emphasized that the warrant here, met the first three requirements.
The warrant clearly met the probable cause requirement which was supported by
a sworn affidavit signed by a neutral and detached magistrate. The warrant also
particularly described the place to be searched. The failure in the warrant was
that it failed to describe the items sought, notwithstanding the fact that the items
were described in the application. The items must be described on the warrant
form itself. As such, the Court concluded: “The warrant was plainly invalid.”
The Court pointed out that the warrant itself must provide the description of the
items sought, the fact that the description is in other papers that were presented
to the magistrate does not save the warrant.
The Court cited to several court decisions standing for the proposition that other
documents in existence will not save a deficient warrant. The Court did suggest
however that other documents could be “incorporated” into the warrant by
specific language. However, where this occurs, the documents that are
incorporated must be presented to the person whose residence is being
searched and available at the time of the search for inspection. The application
and affidavit in this case was not presented to Mrs. Ramirez and was in fact,
under seal at the time of the search.
After concluding that the Ramirez’s constitutional rights were violated the Court
examined Agent Groh’s claim that if he did violate the Constitution, he should be
entitled to qualified immunity because the law concerning search warrants was
not “clearly established at the time he executed the warrant.
The Court rejected Groh’s qualified immunity claim, finding that the law with
respect to home entries was clear at the time of Groh’s conduct. Further, the
Court cited a long line of cases standing for the rule that warrants must
particularly describe the place to be searched and the items to be seized.
In light of this decision, officers may be liable where they fail to meet the
particularity requirement of search warrants.
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Knock and Announce
In the recent case of United States v. Banks,280 the Supreme Court further
clarified the rules regarding knocking an announcing during the execution of
search warrants. The Court has decided a number of cases pertaining to this
issue over the last several terms.
A brief review of the cases provides guidance into this critical police task.
In Wilson v. Arkansas,281 Court held that whether or not officers knock and
announce during the execution of a search warrant will factor into whether the
manner in which the warrant was executed was reasonable.
Thus Rule #1 is “knocking and announcing” is a factor that a court will
consider with respect to the reasonableness of the execution of a search
warrant.
In Richards v. Wisconsin,282 the Court held that a “no-knock” warrant meets
constitutional standards where an officer, in the warrant application provides
“reasonable grounds to expect futility or to suspect that one or another such
exigency already exists or will arise instantly upon knocking.” Richards v.
Wisconsin further held that even if officers have not sought a “no-knock” warrant
but are met with similar exigent circumstances when they arrive on the scene,
they may dispense with the need to knock and announce their presence.
Thus, Rule #2 allow police to obtain a no-knock warrant when they can
articulate exigency prior to the time of the execution of the warrant and
Rule #3 allows police to dispense with their knock and announcement
when exigency develops upon their execution of the warrant.
Finally, in United States v. Ramirez,283 the Court held “that police in exigent
circumstances may damage premises so far as necessary for a no-knock
entrance without demonstrating the suspect risk in any more detail than the law
demands for an unannounced intrusion simply by lifting the latch.”
Rule #4 Police may cause reasonable damage in effecting a no-knock entry.
The Court faced a new issue in United States v. Banks. Federal agents along
with members of the North Las Vegas Police Department developed information
that Banks was dealing drugs. The officers sought and obtained a search
warrant for Banks’ two-bedroom apartment.
280
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The officers responded to Banks’s apartment at 2:00 p.m. on a Wednesday
afternoon. The officers knocked on the front door and shouted “police search
warrant” loud enough so that officers at the rear of the building heard the officers.
The officers waited for 15 to 20 seconds and then forced the door open with a
battering ram. Banks later testified that he did not hear the officers knock
because he was in the shower and did not know the police were there until he
heard the crash of the battering ram through his door. Officers seized crack
cocaine and weapons as well as other evidence.
Banks’s argument before the Supreme Court was that it was unreasonable for
the police to enter his home after waiting only 15-20 seconds. He argued that it
would take a person more time than 15-20 seconds to get to their door.
In analyzing the facts of this case the Court indicated that the focus was not on
how long it would take someone to get to their front door, but rather, how long it
would take someone to destroy the evidence the police were seeking. The Court
provided an example of officers looking for a stolen piano obviously having to
wait longer than officers seeking drugs that can quite easily be flushed down a
toilet. By focusing on the time it would take a person to begin the act of
destroying evidence, the Court avoided making fine distinctions based on the
size of the residence to be searched. Thus, the owner of a mansion does not get
a longer reprieve from a forced police entry since it may take him or her longer to
get to the front door since the focus is evidence destruction that may take place
anywhere within the residence.
The Court concluded that the officers acted reasonably in this case when they
forced entry after waiting only 15-20 seconds. The Court noted that the warrant
was executed at a time of day when a person would likely be up and around;
officers in the rear of the building heard the announcement; and 15-20 seconds
would be enough time for a drug dealer to get to a toilet or sink to begin the
process of getting rid of the drugs sought by the police. The Court asserted: “it is
imminent disposal, not travel time to the entrance [of the residence], that governs
when the police may reasonably enter, since the bathroom and the kitchen are
usually in the interior of a dwelling, not the front hall, there is no reason generally
to peg the travel time to the location of the door, and no reliable basis for giving
the proprietor of a mansion a longer wait than the resident of a bungalow, or an
apartment like Banks’s. And 15 to 20 seconds does not seem an unrealistic
guess about the time someone would need to get in a position to rid his quarters
of cocaine.”
Rule #5 Officers may force entry after knocking and announcing where,
based upon the nature of the evidence, exigent circumstances have
developed because the occupants have not opened the door in a time
frame that would allow the occupants time to begin destroying evidence.
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Note, the Court mentioned that the case at issue involved a serious offense and
expressed that they were not addressing a no-knock entry based upon exigent
circumstances for a minor offense.
Rule # 6 Violation of Knock and Announce Rule Does Not Require
Exclusion of Evidence But Officers may be Civilly Liable or Subject to
Police Discipline for the violation.
In Hudson v. Michigan,284 the United States Supreme Court considered how a
violation of the knock and announce rule should impact the admissibility of
evidence in a criminal prosecution.
The facts in Hudson involve the execution of a search warrant by the Detroit
Police Department. The police obtained a warrant to search Booker Hudson’s
residence for drugs and weapons. Upon arrival at the scene, the officers
knocked and announced their presence. The officers admittedly waited only 3-5
seconds before turning the knob of the unlocked door to the residence. The
officers made entry. They recovered large quantities of drugs, including some on
Hudson’s person, as well as a gun that was lodged between cushions where
Hudson had been seated. Hudson challenged the admissibility of the gun and
the drugs as evidence in his criminal trial arguing that the officers had violated
the knock and announce rule by waiting only 3-5 seconds before entering.
In a review of the case, the United States Supreme Court noted that the
prosecutors stipulated that officers had violated the knock and announce rule by
waiting only 3-5 seconds, thus the Court was not deciding whether waiting this
short time was reasonable or unreasonable.
In determining that the evidence was admissible under the 4 th Amendment, the
Court outlined the reasons behind the requirement of knocking and announcing:
“One of those interests is the protection of human life and limb, because an
unannounced entry may provoke violence in supposed self-defense by the
surprised resident… Another interest is the protection of property. Breaking a
house (as the old cases typically put it) absent an announcement would penalize
someone who ‘did not know of the process, of which, if he had notice, it is to be
presumed that he would obey it’...The knock-and-announce rule gives individuals
‘the opportunity to comply with the law and to avoid the destruction of property
occasioned by a forcible entry.’ And thirdly, the knock-and-announce rule
protects those elements of privacy and dignity that can be destroyed by a sudden
entrance. It gives residents the ‘opportunity to prepare themselves for’ the entry
of the police… ‘The brief interlude between announcement and entry with a
warrant may be the opportunity that an individual has to pull on clothes or get out
of bed.’ In other words, it assures the opportunity to collect oneself before
284
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answering the door…What the knock-and-announce rule has never protected,
however, is one's interest in preventing the government from seeing or taking
evidence described in a warrant. Since the interests that were violated in this
case have nothing to do with the seizure of the evidence, the exclusionary rule is
inapplicable.”
The Court also reiterated that the purpose behind the exclusionary was to deter
police misconduct and determined that this purpose would not be fulfilled by
applying the rule to a violation of the knock and announce requirement.
Finally, the Court noted that law enforcement personnel would still be subject to a
civil rights lawsuit as well as internal discipline for their failure to comply with the
knock and announce rule. Citing to Police Misconduct Law and Litigation285 the
Court noted that attorneys and citizens have a greater willingness and ability to
sue law enforcement officers for civil rights violations. As a result, the Court
concluded that suppression of evidence was an improper remedy for a violation
of the knock and announce rules.
Key Points:
Evidence that is seized as the result of a valid search warrant but where the
knock and announce rules have been violated will not be excluded as
evidence in the criminal prosecution.
Officers who violate the knock and announce rules are subject to a civil
suit for violation of civil rights as well as internal discipline within their
agency.

Detaining and Frisking Persons Present During the Execution of a
Search Warrant
In Ybarra v. Illinois,286 the United States Supreme Court reviewed a case where
officers, executing a search warrant at a bar, searched patrons who were not
named in the warrant and for whom they had no individualized suspicion of
wrongdoing. In Ybarra, the Court held that officers could not frisk or search
patrons of a commercial establishment while executing a search warrant at the
establishment absent individualized suspicion to the patron. In that case, officers
had a search warrant for a tavern and its bartender. Police officers searched
patrons of the tavern as well, and seized contraband from Ybarra. Ybarra was
arrested. The United States Supreme Court invalidated this search because
officers lacked the individualized suspicion necessary to even conduct a frisk of
Ybarra.
285
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In Michigan v. Summers,287 the United States Supreme Court held that officers
executing a search warrant at a private residence can detain all persons present
until the completion of the search. This case did not provide the police with
authority to search individuals who were detained absent individualized suspicion
that the person was armed or probable cause to arrest them.
On March 22, 2005 the United States Supreme Court re-examined the question
as to whether officers may detains occupants of a residence where they are
executing a search warrant and whether handcuffing is appropriate in such
circumstances. The case, Muehler v. Mena,288 involved a search warrant for,
among other things, guns following a gang-related drive-by shooting.
Following a drive-by shooting, investigators developed a suspect by the name of
Romero, a known member of the “West Side Locos.” The investigators sought
search warrants for two locations. The first location was 1363 Patricia Avenue,
the home that the plaintiff in this case, Mena, occupied and the second location
being Romero’s mother’s house. Romero had been known to rent a room from
Mena. Due to the fact that the officers were dealing with a known gang-member
believed to be armed, they decided to use the SWAT team for a dynamic entry
into Mena’s house. The officers did not use a SWAT team for Romero’s mother’s
home due to the fact that Romero’s mom had cooperated with officers in the
past.
At 7:00 a.m. on February 3rd, 1998, the SWAT team executed the warrant. When
they entered they awakened Mena from her bed at gunpoint and immediately
handcuffed her. She was the sole occupant of the house. The officers took
Mena to a converted garage where there was bedroom furniture. She was joined
by three other individuals that officers had detained from trailers that were on the
property. The four persons were guarded by two officers during the two to three
hour search and remained handcuffed throughout the entire time. During the
detention Mena was asked about her immigration status due to the fact that
officers were aware that the “West Side Locos” gang was largely comprised of
illegal immigrants.
Mena filed a lawsuit alleging that the handcuffing which continued for two to three
hours was excessive and in violation of the fourth amendment and that
questioning about immigration status was a separate Fourth Amendment
violation. The trial in federal district court resulted in a verdict against the
officers. This verdict was upheld by the United States Court of Appeal for the 9 th
Circuit prompting this appeal to the United States Supreme Court.
In reversing the 9th Circuit the Supreme Court reiterated its decision in Michigan
v. Summers, 452 U.S. 692 (1981) where it held that police may detain the
occupants of a residence where a search warrant is being executed. The Court
287
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noted that the reason for such detentions is to prevent flight “in the event that
incriminating evidence is found; minimizing the risk of harm to the officers; and
facilitating the orderly completion of the search as detainees self- interest
[against property destruction caused by search] may induce them to open locked
doors or locked containers to avoid the use of force.” The Court asserted that
the detention here was clearly permissible under Summers. Such detentions do
not require any heightened suspicion such as reasonable suspicion- “Thus,
Mena’s detention for the duration of the search was reasonable under Summers
because a warrant existed to search 1363 Patricia Avenue and she was an
occupant of that address at the time of the search.”
In dealing with the issue of handcuffing during such detentions the Court
asserted: “Inherent in Summers’ authorization to detain an occupant of the place
to be searched is the authority to use reasonable force to effectuate the
detention…Indeed, Summers itself stressed that the risk of harm to officers and
occupants is minimized ‘if the officers routinely exercise unquestioned control of
the situation.’” The Court noted that the application of handcuffs was a greater
intrusion than that authorized by Summers, but then noted that the search here
was not an ordinary search. The police in this case were searching for weapons
and a wanted gang member. “In such inherently dangerous situations, the use of
handcuffs minimizes the risk of harm to both the officers and occupants…Though
this safety risk inherent in executing a search warrant for weapons was sufficient
to justify the use of handcuffs, the need to detain multiple occupants made the
use of handcuffs all the more reasonable.” The Court also rejected Mena’s
argument that, even if the use of handcuffs was initially appropriate, her
continued detention in cuffs for 2-3 hours was excessive. The Court concluded:
“However, the 2-3 hour detention in handcuffs in this case does not outweigh the
government’s continuing safety interests. As we have noted, this case involved
the detention of four detainees by two officers during a search of a gang house
for dangerous weapons. We conclude that the detention of Mena in handcuffs
during the search was reasonable.” The Court further concluded that asking
Mena about her immigration status did not constitute a Fourth Amendment
violation since it was mere questioning and did not by itself prolong her detention.
The concurring opinion by Justice Kennedy is important in this case because it
swung the majority and thus has some weight in consideration of police
operations. Justice Kennedy began by asserting: “I concur in the judgment
and in the opinion of the Court. It does seem important to add this brief
statement to help ensure that police handcuffing during searches becomes
neither routine nor unduly prolonged.” Justice Kennedy pointed out that the
use of handcuffs is a use of force and therefore in all cases must be objectively
reasonable. He noted that if the search “extends to the point when the
handcuffs can cause real pain or serious discomfort, provision must be
made to alter the conditions of detention at least long enough to attend the
needs of the detainee. This is so even if there is no question that the initial
handcuffing was objectively reasonable. The restraint should also be
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removed if, at any point during the search, it would be readily apparent to
any objectively reasonable officer that removing the handcuffs would not
compromise the officers’ safety or risk interference or substantial delay in
the execution of the search.” While indicating that the 2-3 hour detention in
this case approached excessive, Justice Kennedy concluded that it was not by
pointing out that the detainees outnumbered the number of officers guarding
them and that this could not be remedied without taking other officers from the
search itself.
Key Points:
Officers may handcuff individuals present when they execute a dangerous
search warrant at a residence.
Subjects may remain handcuffed during the remainder of the search.
Where the duration of the search is such that a person may be injured by
continuous restraint officers should find a way to accommodate the
individual so that such injury does not occur.
Where it is readily apparent to officers that the person(s) pose no danger to
them, officers should remove

Exigent Circumstance Entries/Crime Scene Exigency
There is no crime scene exception to the warrant requirement, thus, if the
police lack exigency or consent they must have a search warrant. The
severity of a crime does not automatically create exigent circumstances.289
In Mincey v. Arizona, a narcotics officer was shot during a drug raid. Narcotics
officers conducted a sweep of the scene for additional suspects and victims.
Following this sweep, the officers secured the scene until homicide detectives
arrived. The homicide detectives conducted an exhaustive search over the four
days which followed the shooting. The United States Supreme Court upheld the
initial sweep of the premises for victims and suspects but rejected the entire
search which followed holding that once the protective search was complete;
there were no exigent circumstances to support a further search.

Exigency at Fire Scenes

289
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“A burning building clearly creates an exigency that justifies a warrantless
entry by fire officials to fight a blaze…[cite omitted]… Moreover, ‘officials
need no warrant to remain in a building for a reasonable time to investigate
the cause of a blaze after it has been extinguished.290

Factors which may constitute exigency






Crime in progress inside the dwelling (particularly those
which constitute a danger to the occupants.)
Destruction/loss of evidence if time is taken to get a warrant.
Escape of suspects if action is not immediately taken.
Danger to police or others.
Hot/ FRESH pursuit: The concept of hot pursuit should be
thought of in two ways:

Where an officer has probable cause to believe that a suspect has committed a
crime and the officer is right on the suspect’s heels. In these cases the officer is
not required to stop at the threshold and get a warrant before entering to make
the apprehension. It should be noted that this issue is clear with respect to
felonies but not clear when dealing with less serious crimes.291
In Welch, officers who had responded to an accident scene developed probable
cause to believe that a driver who had left his vehicle was intoxicated. Knowing
that alcohol in a person’s blood system diminishes with the passage of time,
officers made a warrantless entry into Welch’s house to arrest him and ultimately
obtain evidence to prove his intoxication.
The United States Supreme Court held that the entry into Welch’s home to
secure evidence for such a minor offense was unreasonable. The Court noted
that a first offense drunk driving in Wisconsin was not even a criminal offense.
Some commentators have speculated that warrantless entries to prevent the
destruction of evidence in misdemeanor cases would also be unreasonable. The
drunk driving charge in Welsh was not a misdemeanor and therefore this issue is
unclear.
The confusion over Welsh was cleared up by the United States Supreme Court in
Illinois v. McArthur,292 McArthur involved police officers being called to Chuck
McArthur’s trailer to keep the peace while his estranged wife, Tera, removed
some of her belongings. While at the scene, Tera informed officers that her
husband had hidden some marijuana under the couch inside of his trailer when
the police arrived at the scene. Chief Love knocked on the door of the trailer and
290
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informed Chuck what Tera had said. Chief Love asked McArthur for consent to
search the trailer. Chuck promptly refused to grant consent. One of the officers
proceeded with Tera McArthur to a judge in order to obtain a search warrant for
the trailer. Fearing that McArthur would destroy the contraband, Chief Love
remained at the scene and would not allow McArthur back into the trailer
unaccompanied while the warrant was being obtained. McArthur entered the
trailer two or three times with an officer in order to make phone calls and get
cigarettes. It took approximately two hours for the officers to return with the
search warrant. The officers executed the search warrant, seized the marijuana
and arrested Chuck McArthur.
At trial McArthur alleged that the police prohibition for his entry into the trailer
amounted to a seizure of the trailer without a warrant and thus, the marijuana
should be suppressed as the fruit of an unlawful seizure. The Illinois Appellate
court agreed with McArthur’s position and suppressed the evidence.
In overturning the decision of the Illinois courts, the United States Supreme Court
held that the “temporary seizure” of McArthur’s dwelling was reasonable. The
Court noted that the police had probable cause to believe that the trailer
contained contraband. It was reasonable for the police officers to believe that
McArthur would destroy the evidence if the police left to obtain a warrant. The
Court pointed out that the police “…made reasonable efforts to reconcile their law
enforcement needs with the demands of personal privacy. They neither
searched the trailer nor arrested McArthur before obtaining the warrant. Rather,
they imposed a significantly less restrictive restraint, preventing McArthur only
from entering the trailer unaccompanied. They left his home and his belongings
intact-until a neutral magistrate, finding probable cause, issued a warrant;…the
police imposed the restraint for a limited period of time, namely two hours. As far
as the record reveals, this time period was no longer than necessary for the
police, acting with diligence, to obtain the warrant.
McArthur also argued that the misdemeanor possession of marijuana was so
minor that the Court’s ruling in Welch v. Wisconsin should bar the actions of the
police. The Court clarified their decision in Welch by distinguishing these two
cases. The Court pointed out that Welch dealt with a “nonjailable” offense while
the possession of marijuana in McArthur was a “jailable” offense. Thus, when
dealing with issues of exigent entries or temporary seizures, officers should
consider whether the offense at issue is jailable or nonjailable as part of the
reasonableness analysis.
The second type of fresh pursuit occurs in cases where an officer at a crime
scene or elsewhere develops probable cause to believe that a suspect is at a
particular location and the officer can articulate exigent circumstances the officer
may enter without a warrant. For example, officers respond to the scene of a
robbery and learn that a witness followed the robber from the scene to a dwelling
a short distance away. If the officers believe the witness to be credible and
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exigency exists, the officers may proceed to the location and enter without a
warrant. Exigency may exist by the fact that the officers have not yet identified
the suspect and therefore he may escape if not immediately sought and
apprehended. Exigency may exist based on possible danger to persons in the
dwelling to which the suspect fled. Many suspects have illegally entered
dwellings or other buildings in their effort to escape and thus may pose a danger
to the occupants.293

Exigency/ On-Going Violence in a Residence
Brigham City v. Stuart,294 involved a fairly typical police event. Officers from
Brigham City were called at 3:00 a.m. about a loud party at a residence. Two
officers approached the house and heard yelling and what sounded like a
disturbance at the rear of the house. The officers documented the fact that they
heard “thumping and crashing” and someone yelling “stop, stop…get off me.”
The officers could not see anything from the front door so they did not knock.
Instead, they walked to the rear of the house, where they initially observed two
juveniles drinking beer. The officers walked to the rear door and could see into
the kitchen. Prior to knocking or entering the officers could see four adults
attempting to restrain a juvenile. As the officers watched, the juvenile broke free
and punched one of the adults in the face. The adult who was punched walked
to the kitchen sink and spit blood into the sink. Having observed the fracas in the
kitchen, one of the officers opened the screen door and announced the police
presence. Due the continued fracas, no one paid attention. The officers then
stepped into the kitchen and again announced their presence. This second
announcement caused the disturbance to subside and order was restored.
While inside the house, the officers observed evidence in plain view leading to
probable cause that the adults who were present had provided alcoholic
beverages to the juveniles at the party. The evidence was seized and the adults
were charged with contributing to the delinquency of minors. The adults
challenged the seizure of the evidence from the house arguing that the police
should have obtained a warrant before entering.
The first element of a “plain view” seizure is that police must be lawfully present
in an area protected by the Fourth Amendment. There is no question that the
residence was protected by the Fourth Amendment. The question in this case is
whether the officers were lawfully present inside the residence. There are three
ways in which law enforcement can gain lawful presence inside a home. The
first is with a warrant; the second is with consent; and, the third is under exigent
circumstances. The police in this case were relying on exigent circumstances to
justify the entry in this case. It should be noted that some courts distinguish
293
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exigent circumstances from an “emergency aid” exception. The distinction
between the two is of little importance with respect to a practical application by
officers since both of these exceptions indicate that there is no time for police to
obtain a warrant due to some ongoing emergency circumstance.
In its review of the case, the United States Supreme Court held that police
may enter a home when faced with facts supporting that there is ongoing
violence occurring inside. “In these circumstances, the officers had an
objectively reasonable basis for believing both that the injured adult might need
help and that the violence in the kitchen was just beginning. Nothing in the Fourth
Amendment required them to wait until another blow rendered someone
“unconscious” or “semi-conscious” or worse before entering. The role of a peace
officer includes preventing violence and restoring order, not simply rendering first
aid to casualties; an officer is not like a boxing (or hockey) referee, poised to stop
a bout only if it becomes too one-sided.”
Having concluded that the entry was reasonable the court then examined the
method of the entry and concluded: “The manner of the officers’ entry was also
reasonable. After witnessing the punch, one of the officers opened the screen
door and ‘yelled in police.’ When nobody heard him, he stepped into the kitchen
and announced himself again. Only then did the tumult subside. The officer’s
announcement of his presence was at least equivalent to a knock on the screen
door. Indeed, it was probably the only option that had even a chance of rising
above the din. Under these circumstances, there was no violation of the Fourth
Amendment’s knock-and-announce rule.
Having concluded that the decision to enter was objectively reasonable and that
the manner of entry was reasonable under the Fourth Amendment, the Court
held that the evidence should not have been suppressed and should be allowed
in the prosecution of these adults.
Key Point: Where an officer’s personal observations or reliable information
would lead a reasonable officer to conclude that ongoing violence is
occurring in a residence, officers may enter without a warrant under the
exigency exception to the warrant requirement.
Key Point: Officers who are faced with an on-going violent situation in a
home need not wait until serious injury results before making an entry.

“Emergency Aid Exception”
“Officers do not need ironclad proof of ‘a likely serious, life-threatening’ ’injury
to invoke the emergency aid exception.”
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In a decision this week the United States Supreme Court further clarified law
enforcement’s entry into a home based on a belief that a person was in danger to
themselves or others within the home.295 The Court outlined the facts in Fisher
as follows:
“Police officers responded to a complaint of a disturbance near Allen Road in
Brownstown, Michigan. * Officer Christopher Goolsby later testified that, as he
and his partner approached the area, a couple directed them to a residence
where a man was "going crazy."
Upon their arrival, the officers found a household in considerable chaos: a pickup
truck in the driveway with its front smashed, damaged fenceposts along the side
of the property, and three broken house windows, the glass still on the ground
outside. The officers also noticed blood on the hood of the pickup and on clothes
inside of it, as well as on one of the doors to the house. (It is disputed whether
they noticed this immediately upon reaching the house, but undisputed that they
noticed it before the allegedly unconstitutional entry.) Through a window, the
officers could see respondent, Jeremy Fisher, inside the house, screaming and
throwing things. The back door was locked, and a couch had been placed to
block the front door.
The officers knocked, but Fisher refused to answer. They saw that Fisher had a
cut on his hand, and they asked him whether he needed medical attention.
Fisher ignored these questions and demanded, with accompanying profanity,
that the officers go to get a search warrant. Officer Goolsby then pushed the front
door partway open and ventured into the house. Through the window of the open
door he saw Fisher pointing a long gun at him. Officer Goolsby withdrew.
Fisher was charged under Michigan law with assault with a dangerous weapon
and possession of a firearm during the commission of a felony. The trial court
concluded that Officer Goolsby violated the Fourth Amendment when he entered
Fisher's house, and granted Fisher's motion to suppress the evidence obtained
as a result -- that is, Officer Goolsby's statement that Fisher pointed a rifle at
him.”
In its review of the case the Court noted its previous decision in Brigham City v.
Stuart. Brigham City v. Stuart,296 involved a fairly typical police event. Officers
from Brigham City were called at 3:00 a.m. about a loud party at a residence.
Two officers approached the house and heard yelling and what sounded like a
disturbance at the rear of the house. The officers documented the fact that they
heard “thumping and crashing” and someone yelling “stop, stop…get off me.”
The officers could not see anything from the front door so they did not knock.
Instead, they walked to the rear of the house, where they initially observed two
juveniles drinking beer. The officers walked to the rear door and could see into
295
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the kitchen. Prior to knocking or entering the officers could see four adults
attempting to restrain a juvenile. As the officers watched, the juvenile broke free
and punched one of the adults in the face. The adult who was punched walked
to the kitchen sink and spit blood into the sink. Having observed the fracas in the
kitchen, one of the officers opened the screen door and announced the police
presence. Due the continued fracas, no one paid attention. The officers then
stepped into the kitchen and again announced their presence. This second
announcement caused the disturbance to subside and order was restored.
While inside the house, the officers observed evidence in plain view leading to
probable cause that the adults who were present had provided alcoholic
beverages to the juveniles at the party. The evidence was seized and the adults
were charged with contributing to the delinquency of minors. The adults
challenged the seizure of the evidence from the house arguing that the police
should have obtained a warrant before entering.
The first element of a “plain view” seizure is that police must be lawfully present
in an area protected by the Fourth Amendment. There is no question that the
residence was protected by the Fourth Amendment. The question in this case is
whether the officers were lawfully present inside the residence. There are three
ways in which law enforcement can gain lawful presence inside a home. The
first is with a warrant; the second is with consent; and, the third is under exigent
circumstances. The police in this case were relying on exigent circumstances to
justify the entry in this case. It should be noted that some courts distinguish
exigent circumstances from an “emergency aid” exception. The distinction
between the two is of little importance with respect to a practical application by
officers since both of these exceptions indicate that there is no time for police to
obtain a warrant due to some ongoing emergency circumstance.
In its review of the case, the United States Supreme Court held that police
may enter a home when faced with facts supporting that there is ongoing
violence occurring inside. “In these circumstances, the officers had an
objectively reasonable basis for believing both that the injured adult might need
help and that the violence in the kitchen was just beginning. Nothing in the Fourth
Amendment required them to wait until another blow rendered someone
“unconscious” or “semi-conscious” or worse before entering. The role of a peace
officer includes preventing violence and restoring order, not simply rendering first
aid to casualties; an officer is not like a boxing (or hockey) referee, poised to stop
a bout only if it becomes too one-sided.”
Having concluded that the entry was reasonable the court then examined the
method of the entry and concluded: “The manner of the officers’ entry was also
reasonable. After witnessing the punch, one of the officers opened the screen
door and ‘yelled in police.’ When nobody heard him, he stepped into the kitchen
and announced himself again. Only then did the tumult subside. The officer’s
announcement of his presence was at least equivalent to a knock on the screen
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door. Indeed, it was probably the only option that had even a chance of rising
above the din. Under these circumstances, there was no violation of the Fourth
Amendment’s knock-and-announce rule.
Having concluded that the decision to enter was objectively reasonable and that
the manner of entry was reasonable under the Fourth Amendment, the Court
held that the evidence should not have been suppressed and should be allowed
in the prosecution of these adults.
In applying Brigham to the Fisher case, the Court concluded that the entry in
Fisher, based upon the observations of the officers was objectively reasonable.
The Court asserted:
“A straightforward application of the emergency aid exception, as in Brigham
City, dictates that the officer's entry was reasonable. Just as in Brigham City, the
police officers here were responding to a report of a disturbance. Just as in
Brigham City, when they arrived on the scene they encountered a tumultuous
situation in the house -- and here they also found signs of a recent injury,
perhaps from a car accident, outside. And just as in Brigham City, the officers
could see violent behavior inside. Although Officer Goolsby and his partner did
not see punches thrown, as did the officers in Brigham City, they did see Fisher
screaming and throwing things. It would be objectively reasonable to believe that
Fisher's projectiles might have a human target (perhaps a spouse or a child), or
that Fisher would hurt himself in the course of his rage. In short, we find it as
plain here as we did in Brigham City that the officer's entry was reasonable under
the Fourth Amendment.”
The Court noted that the Michigan court had concluded that mere drops of blood
were insufficient to establish a belief of serious injury within the house. The
Court returned to Brigham City in rejecting this lower court opinion:
“Even a casual review of Brigham City reveals the flaw in this reasoning. Officers
do not need ironclad proof of ‘a likely serious, life-threatening’ ’injury to invoke
the emergency aid exception. The only injury police could confirm in Brigham
City was the bloody lip they saw the juvenile inflict upon the adult. Fisher argues
that the officers here could not have been motivated by a perceived need to
provide medical assistance, since they never summoned emergency medical
personnel. This would have no bearing, of course, upon their need to assure that
Fisher was not endangering someone else in the house. Moreover, even if the
failure to summon medical personnel conclusively established that Goolsby did
not subjectively believe, when he entered the house, that Fisher or someone else
was seriously injured (which is doubtful), the test, as we have said, is not what
Goolsby believed, but whether there was ‘an objectively reasonable basis for
believing’ that medical assistance was needed, or persons were in danger.”
The Court concluded:
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“It does not meet the needs of law enforcement or the demands of public safety
to require officers to walk away from a situation like the one they encountered
here. Only when an apparent threat has become an actual harm can officers rule
out innocuous explanations for ominous circumstances. But ‘[t]he role of a peace
officer includes preventing violence and restoring order, not simply rendering first
aid to casualties.’ It sufficed to invoke the emergency aid exception that it was
reasonable to believe that Fisher had hurt himself (albeit nonfatally) and needed
treatment that in his rage he was unable to provide, or that Fisher was about to
hurt, or had already hurt, someone else. The Michigan Court of Appeals required
more than what the Fourth Amendment demands.”
Key Point: Where an officer’s personal observations or reliable information
would lead a reasonable officer to conclude that ongoing violence is
occurring in a residence, officers may enter without a warrant under the
exigency exception to the warrant requirement.
Key Point: Officers who are faced with an on-going violent situation in a
home need not wait until serious injury results before making an entry.
Key Point: Officers are given broader deference for exigency under the
“emergency aid exception” as opposed to other types of exigency such as
destruction of evidence.

Exigency Created by Law Enforcement Conduct
Law Enforcement does not violate the Fourth Amendment simply by creating
exigency, exigency which violates the Fourth Amendment occurs only when the
conduct creating the exigency also violates the Constitution.

In Kentucky v. King297, the United States Supreme Court considered the task
often faced by law enforcement officers as to when it is proper under the Fourth
Amendment for officers to make a warrantless entry into a home to prevent the
destruction of evidence. At issue in the case was whether the conduct of law
enforcement created the exigent circumstance so as to make the entry
unreasonable. Thus, the decision diagrams for law enforcement when conduct
by law enforcement creates unconstitutional exigency versus what conduct
makes reasonable exigency. The Court outlined the facts of the case as follows:
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This case concerns the search of an apartment in Lexington,
Kentucky. Police officers set up a controlled buy of crack cocaine
outside an apartment complex. Undercover Officer Gibbons watched
the deal take place from an unmarked car in a nearby parking lot.
After the deal occurred, Gibbons radioed uniformed officers to move in
on the suspect. He told the officers that the suspect was moving
quickly toward the breezeway of an apartment building, and he urged
them to "hurry up and get there" before the suspect entered an
apartment. App. 20.
In response to the radio alert, the uniformed officers drove into the
nearby parking lot, left their vehicles, and ran to the breezeway. Just
as they entered the breezeway, they heard a door shut and detected a
very strong odor of burnt marijuana. At the end of the breezeway, the
officers saw two apartments, one on the left and one on the right, and
they did not know which apartment the suspect had entered. Gibbons
had radioed that the suspect was running into the apartment on the
right, but the officers did not hear this statement because they had
already left their vehicles. Because they smelled marijuana smoke
emanating from the apartment on the left, they approached the door of
that apartment.
Officer Steven Cobb, one of the uniformed officers who approached
the door, testified that the officers banged on the left apartment door
"as loud as [they] could" and announced, "'This is the police'" or
"'Police, police, police.'" Id., at 22-23. Cobb said that "[a]s soon as [the
officers] started banging on the door," they "could hear people inside
moving," and "[i]t sounded as [though] things were being moved inside
the apartment." Id., at 24. These noises, Cobb testified, led the
officers to believe that drug-related evidence was about to be
destroyed.
At that point, the officers announced that they "were going to make
entry inside the apartment." Ibid. Cobb then kicked in the door, the
officers entered the apartment, and they found three people in the
front room: respondent Hollis King, respondent's girlfriend, and a
guest who was smoking marijuana. The officers performed a
protective sweep of the apartment during which they saw marijuana
and powder cocaine in plain view. In a subsequent search, they also
discovered crack cocaine, cash, and drug paraphernalia.
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It is noted that the prosecution conceded that King had standing (a privacy
interest) in the apartment since his girlfriend, with whom he had a child, leased
the apartment and he stayed there part of the time.
The Supreme Court of Kentucky invalidated the search using a subjective test
with respect to the creation of exigency by officers. Although that court did not
find bad faith on the part of the officers it essentially held that when officers knock
on the door it is reasonable foreseeable that persons inside will destroy
evidence, thus the destruction and therefore the exigency was created by law
enforcement and could not justify entry. This holding set off the appeal to the
United States Supreme Court.
In analyzing the case, the United States Supreme Court noted that warrantless
searches of homes are unreasonable unless justified by some recognized
exception to the warrant requirement. The Court went on to outline the various
types of exigency that may justify an entry without a warrant:
One well-recognized exception applies when "'the exigencies of the
situation' make the needs of law enforcement so compelling that [a]
warrantless search is objectively reasonable under the Fourth
Amendment." "[T]he Fourth Amendment has drawn a firm line at the
entrance to the house. Absent exigent circumstances, that threshold
may not reasonably be crossed without a warrant".
This Court has identified several exigencies that may justify a
warrantless search of a home. Under the "emergency aid" exception,
for example, "officers may enter a home without a warrant to render
emergency assistance to an injured occupant or to protect an
occupant from imminent injury." ; see also, e.g., Fisher, supra, at ___,
130 S. Ct. 546, 175 L. Ed. 2d 410, 413 (upholding warrantless home
entry based on emergency aid exception). Police officers may enter
premises without a warrant when they are in hot pursuit of a fleeing
suspect. And -- what is relevant here -- the need "to prevent the
imminent destruction of evidence" has long been recognized as a
sufficient justification for a warrantless search. [cites omitted]
Thus, the Court’s focus here was on when law enforcement is justified in making
entry to prevent the imminent destruction of evidence and how law enforcement’s
conduct leading up to that point impacts the admissibility of evidence discovered
as a result of the entry. The Court pointed out that a number of lower courts had
identified a concept of “police created exigency” which essentially meant that law
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enforcement could not purposely create an exigent circumstance to circumvent
the warrant requirement. The Court noted:
In applying this exception for the "creation" or "manufacturing" of an
exigency by the police, courts require something more than mere
proof that fear of detection by the police caused the destruction of
evidence. An additional showing is obviously needed because, as the
Eighth Circuit has recognized, "in some sense the police always
create the exigent circumstances." That is to say, in the vast majority
of cases in which evidence is destroyed by persons who are engaged
in illegal conduct, the reason for the destruction is fear that the
evidence will fall into the hands of law enforcement. Destruction of
evidence issues probably occur most frequently in drug cases
because drugs may be easily destroyed by flushing them down a toilet
or rinsing them down a drain. Persons in possession of valuable drugs
are unlikely to destroy them unless they fear discovery by the police.
Consequently, a rule that precludes the police from making a
warrantless entry to prevent the destruction of evidence whenever
their conduct causes the exigency would unreasonably shrink the
reach of this well-established exception to the warrant requirement.
The Court thus recognized that it is always some action of law enforcement that
creates the fear and therefore the exigency when dealing with destruction of
evidence cases. Therefore a rule which held that if any law enforcement conduct
created the exigency, then the entry without a warrant would be invalid would
essentially abolish this exception.
The Court went on to distinguish what types of conduct by law enforcement
would invalidate an exigent entry to prevent the destruction of evidence. After
noting that the lower courts had developed five different tests to determine the
validity of such exigent entries the Court held:
Therefore, the answer to the question before us is that the exigent
circumstances rule justifies a warrantless search when the conduct of
the police preceding the exigency is reasonable in the same sense.
Where, as here, the police did not create the exigency by engaging or
threatening to engage in conduct that violates the Fourth Amendment,
warrantless entry to prevent the destruction of evidence is reasonable
and thus allowed… For these reasons, we conclude that the
exigent circumstances rule applies when the police do not gain
entry to premises by means of an actual or threatened violation
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of the Fourth Amendment. This holding provides ample protection
for the privacy rights that the Amendment protects.
When law enforcement officers who are not armed with a warrant
knock on a door, they do no more than any private citizen might do.
And whether the person who knocks on the door and requests the
opportunity to speak is a police officer or a private citizen, the
occupant has no obligation to open the door or to speak. When the
police knock on a door but the occupants choose not to respond or to
speak, "the investigation will have reached a conspicuously low
point," and the occupants "will have the kind of warning that even the
most elaborate security system cannot provide." And even if an
occupant chooses to open the door and speak with the officers, the
occupant need not allow the officers to enter the premises and may
refuse to answer any questions at any time.
Occupants who choose not to stand on their constitutional rights
but instead elect to attempt to destroy evidence have only
themselves to blame for the warrantless exigent-circumstances
search that may ensue.
The Court then applied its holding to the facts which were presented by this
search:
In this case, we see no evidence that the officers either violated the
Fourth Amendment or threatened to do so prior to the point when they
entered the apartment. Officer Cobb testified without contradiction that
the officers "banged on the door as loud as [they] could" and
announced either "'Police, police, police'" or "'This is the police.'" This
conduct was entirely consistent with the Fourth Amendment, and we
are aware of no other evidence that might show that the officers either
violated the Fourth Amendment or threatened to do so (for example,
by announcing that they would break down the door if the occupants
did not open the door voluntarily).
Respondent argues that the officers "demanded" entry to the
apartment, but he has not pointed to any evidence in the record that
supports this assertion. He relies on a passing statement made by the
trial court in its opinion denying respondent's motion to suppress. In
recounting the events that preceded the search, the judge wrote that
the officers "banged on the door of the apartment on the back left of
the breezeway identifying themselves as police officers and
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demanding that the door be opened by the persons inside." However,
at a later point in this opinion, the judge stated that the officers "initially
knock[ed] on the door of the apartment unit and await[ed] the
response or consensual entry." This later statement is consistent with
the testimony at the suppression hearing and with the findings of the
state appellate courts. There is no evidence of a "demand" of any sort,
much less a demand that amounts to a threat to violate the Fourth
Amendment. If there is contradictory evidence that has not been
brought to our attention, the state court may elect to address that
matter on remand.
Finally, respondent claims that the officers "explained to [the
occupants that the officers] were going to make entry inside the
apartment," but the record is clear that the officers did not make this
statement until after the exigency arose. As Officer Cobb testified, the
officers "knew that there was possibly something that was going to be
destroyed inside the apartment," and "[a]t that point, . . . [they]
explained . . . [that they] were going to make entry." Given that this
announcement was made after the exigency arose, it could not have
created the exigency.
Like the court below, we assume for purposes of argument that an
exigency existed. Because the officers in this case did not violate or
threaten to violate the Fourth Amendment prior to the exigency, we
hold that the exigency justified the warrantless search of the
apartment.
The Court then remanded the case to the Kentucky Supreme Court to determine
if any threatening to violate the Fourth Amendment or actual violation of the
Fourth Amendment had occurred prior to the sounds of destruction of evidence
which was the exigent circumstance.
Bottom Line: If law enforcement has not threatened to violate the Fourth
Amendment or has not violated the Fourth Amendment prior to the Exigent
Circumstance arising, the exigent entry is valid…
If instead officers have threatened to break down the door or demanded
entry such that the occupants believe that law enforcement will enter if
they fail to comply and this occurs prior to the exigent circumstance, i.e.
hearing sounds consistent with destruction of evidence, then the exigent
entry will likely be invalidated.
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Officers would be well advised when dealing with these types of cases to
choose their words carefully during the knock and announce, the Court
took no issue with a loud knock and announcement of police presence but
did suggest that a demand of entry without a warrant prior to the exigent
circumstance may lead to the unconstitutional creation of exigency on the
part of the officers.

“Search Incident to Arrest” in a dwelling:
A valid arrest gives the police authority to conduct a search at the time of
the arrest. The only requirements for this search are:



Valid Arrest
Search must take place at time of arrest.

The Supreme Court has allowed searches incident to arrest so that police will be
protected from suspects with weapons and to prevent suspects from destroying
evidence. The police are not required to support this search with suspicion that
the suspect being searched is likely to have a weapon or evidence in the
particular case, the custodial arrest alone supports the search. In Maryland v.
Buie,298 the United States Supreme Court set out the areas for conducting a
search incident to arrest in a dwelling:
A search of the area where a suspect could reach for a weapon or to destroy
evidence may be searched. This area is referred to as the subject’s immediate
area of control. As a general rule, officers may search the room in which a
suspect is arrested. Officers should be aware that if it is not possible for the
subject to reach a particular area then a search will not be justified. This search
does not have to be supported by any level of suspicion that evidence or
weapons are present. Police may also look into “adjoining areas from which an
attack could be launched.” This limited search does not give police authority to
search the adjoining areas; it merely allows a quick look into the area to see if
anyone is hiding who may attack the officers. This search does not have to be
supported by any level of suspicion that a person is, in fact, hiding in the house.
Where police have reasonable suspicion to believe that there is someone hiding
in the dwelling who may pose a danger to them, officers may conduct a limited
search of the dwelling for additional persons who may pose this danger. For
example, the police respond to the dwelling of a bank robber in an effort to arrest
him. The police are aware that the bank was robbed by two suspects and neither
has been arrested. The police locate the subject they are looking for in the
kitchen of the dwelling immediately upon entering. The police would be justified
in conducting a limited search of the entire dwelling provided they can articulate
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reasonable suspicion to believe that the second suspect is on the premises. The
search is limited to those areas where a person could hide.

Curtilage:
The area around a person’s home is also subject to Fourth Amendment
protection. Entry into the area adjoining a person’s home will have to be
supported by consent, exigency or a warrant. Therefore, when obtaining a
search warrant for a suspect’s home, an officer may want to consider including
the curtilage in the warrant where the items may be outside the house but within
the curtilage. The U.S. Supreme Court has announced a four-part test for
identifying the area which is subject to protection as curtilage:299
What is the area’s proximity to the home?
Is the area within the same enclosure which surrounds the home?
What is the nature of the area’s usage? (e.g. Family activity)
What steps have been taken by the owner to protect his or her privacy?
Areas which are close to the home; within the same enclosure; put to use in a
family activity or in which the owner has taken steps to protect his or her privacy
will be protected.

The Plain View Doctrine
As an exception to the warrant requirement, the Plain View Doctrine allows
police to seize items which are in plain view as long as the Police are
Lawfully Present in an Area Protected by the Fourth Amendment and
Without Making a Further Intrusion, the Police have Probable Cause to
believe that the item in plain view is evidence or contraband.300
A hypothetical which explains the rules: A police officer was assigned to walk a
foot patrol. As he was walking down the sidewalk he observed a potted
marijuana plant sitting on the sidewalk. The officer then looked to his left and
inside an automobile parked at the curb he observed a second potted marijuana
plant. The officer then looked to his right and observed a third potted marijuana
plant on the enclosed balcony of a second floor apartment. Which, if any, of
these plants may be seized under the plain view doctrine?
The sidewalk: The sidewalk is not an area which is protected by the Fourth
Amendment, thus there is no need for an exception to the warrant (which only
protects areas where there is an expectation of privacy) requirement in order to
299
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seize this plant which would not fall within the protections of the Fourth
Amendment.
The automobile: The “plain view” doctrine requires that the officer be “lawfully
present” in an area protected by the Fourth Amendment. The officer in this case
does not have lawful presence inside the automobile, thus the plain view doctrine
will not justify the seizure of this plant. The officer may use his observation of the
plant to establish probable cause to believe the auto contains contraband and
then seize the plant under the “motor vehicle” exception to the warrant
requirement.
The balcony: The balcony is no different from a home; there are only three ways
in (to gain lawful presence): Consent, warrant or exigency. The officer’s
observation does provide the probable cause necessary to obtain a search
warrant, but as with any other residence entry, probable cause without a warrant
exigency or consent will not justify an entry.
It is important to recognize that officers cannot make any “further intrusion”
beyond their lawful intrusion, to recognize the item as evidence or to seize the
item.301 In Arizona v. Hicks, officers who had responded to a shots fired call
lawfully entered an apartment. While present, the officers observed electronics
equipment which appeared out of place. One of the officers moved a VCR in
order to locate its serial number. A subsequent check of the serial number
revealed that the VCR was stolen. The United States Supreme Court held that
the officer’s slight movement of the VCR in order to obtain its serial number
amounted to an unjustified “further intrusion” and as such invalidated the plain
view doctrine seizure.

Plain Touch
If an officer, conducting a lawful frisk, (one which is supported by
reasonable suspicion to believe the person is carrying a weapon), comes
across an item for which it is immediately apparent to be evidence or
contraband, the officer may seize the item.302 (Note- While the U.S.
Supreme Court recognized the concept of “plain touch” in Dickerson, the
Court found that the officer’s manipulation of the item in order to identify it,
invalidated the seizure under the facts in that case.)
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The Exclusionary Rule
Mistaken Warrant and Search Incident to Arrest
U.S. Supreme Court Further Diminishes Reach of Exclusionary Rule
United States v. Herring, Slip Opinion 07-513303
When police mistakes leading to an unlawful search are the result of
isolated negligence attenuated from the search, rather than systemic error
or reckless disregard of constitutional requirements, the exclusionary rule
does not apply.
The United States Supreme Court summarized the facts in United States v.
Herring as follows:
“On July 7, 2004, Investigator Mark Anderson learned that Bennie Dean Herring
had driven to the Coffee County Sheriff’s Department to retrieve something from
his impounded truck. Herring was no stranger to law enforcement, and Anderson
asked the county’s warrant clerk, Sandy Pope, to check for any outstanding
warrants for Herring’s arrest. When she found none, Anderson asked Pope to
check with Sharon Morgan, her counterpart in neighboring Dale County. After
checking Dale County’s computer database, Morgan replied that there was an
active arrest warrant for Herring’s failure to appear on a felony charge. Pope
relayed the information to Anderson and asked Morgan to fax over a copy of the
warrant as confirmation. Anderson and a deputy followed Herring as he left the
impound lot, pulled him over, and arrested him. A search incident to the arrest
revealed methamphetamine in Herring’s pocket, and a pistol (which as a felon he
could not possess) in his vehicle. There had, however, been a mistake about the
warrant. The Dale County sheriff’s computer records are supposed to correspond
to actual arrest warrants, which the office also maintains. But when Morgan went
to the files to retrieve the actual warrant to fax to Pope, Morgan was unable to
find it. She called a court clerk and learned that the warrant had been recalled
five months earlier. Normally when a warrant is recalled the court clerk’s office or
a judge’s chambers calls Morgan, who enters the information in the sheriff’s
computer database and disposes of the physical copy. For whatever reason, the
information about the recall of the warrant for Herring did not appear in the
database. Morgan immediately called Pope to alert her to the mix up, and Pope
contacted Anderson over a secure radio. This all unfolded in 10 to 15 minutes,
but Herring had already been arrested and found with the gun and drugs, just a
few hundred yards from the sheriff’s office.”
The issue in the case was whether or not the evidence, the gun and drugs,
should be suppressed as the fruit of a bad arrest. Herring’s argument was that
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since the arrest was in error, the evidence which resulted from the search
incident to arrest should not be used against him.
Chief Justice Roberts delivered the 5-4 decision of the Court holding that the
evidence in this case need not be suppressed because the mistake was merely
negligence. At the outset, Justice Roberts wrote: “When a probable-cause
determination was based on reasonable but mistaken assumptions, the person
subjected to a search or seizure has not necessarily been the victim of a
constitutional violation.” He then noted that since the parties to the case had
agreed that a constitutional violation had occurred, the Court would assume that
there was a violation of the Constitution for purposes of their decision.
In rejecting Herring’s argument the majority pointed out that the exclusionary rule
is not a constitutional right but rather a Court created rule to deter law
enforcement misconduct. The Court said that the rule should be used as a last
resort and not as a first impulse.
The majority noted that the Court had previously decided in Arizona v. Evans,304
the Court had “applied [the] good-faith rule to police who reasonably relied on
mistaken information in a court’s database that an arrest warrant was
outstanding. We held that a mistake made by a judicial employee could not give
rise to exclusion for three reasons: The exclusionary rule was crafted to curb
police rather than judicial misconduct; court employees were unlikely to try to
subvert the Fourth Amendment; and “most important, there [was] no basis for
believing that application of the exclusionary rule in [those] circumstances” would
have any significant effect in deterring the errors.” Evans left open the issue
which occurred here, what if the mistake was made by someone in law
enforcement, but not the arresting officer?
The Court then turned to a culpability type of analysis. In other words, how
flagrant and how intentional was the violation? The opinion pointed out that the
early exclusionary rule cases involved intentional conduct by law enforcement
that was patently unconstitutional, thus the Court’s need to deter that conduct.
The majority held: “To trigger the exclusionary rule, police conduct must be
sufficiently deliberate that exclusion can meaningfully deter it, and sufficiently
culpable that such deterrence is worth the price paid by the justice system. As
laid out in our cases, the exclusionary rule serves to deter deliberate, reckless, or
grossly negligent conduct, or in some circumstances recurring or systemic
negligence. The error in this case does not rise to that level.”
The Court warned: “We do not suggest that all recordkeeping errors by the police
are immune from the exclusionary rule. In this case, however, the conduct at
issue was not so objectively culpable as to require exclusion… If the police have
been shown to be reckless in maintaining a warrant system, or to have knowingly
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made false entries to lay the groundwork for future false arrests, exclusion would
certainly be justified under our cases should such misconduct cause a Fourth
Amendment violation.”
The Court concluded: “Petitioner’s claim that police negligence automatically
triggers suppression cannot be squared with the principles underlying the
exclusionary rule, as they have been explained in our cases. In light of our
repeated holdings that the deterrent effect of suppression must be substantial
and outweigh any harm to the justice system, we conclude that when police
mistakes are the result of negligence such as that described here, rather than
systemic error or reckless disregard of constitutional requirements, any marginal
deterrence does not pay its way. In such a case, the criminal should not go free
because the constable has blundered.”
The Bottom-Line:
Where an officer relies upon the validity of a warrant from another law
enforcement agency and makes an arrest, evidence seized incident to that
arrest is admissible even if it turns out that due to a negligent omission by
the agency holding the warrant that the warrant was not valid.
If the mistake is the result of deliberate, reckless, or grossly negligent
conduct or the result of systemic problems (pattern of repeated mistakes
on validity of warrants) the exclusionary rule may apply to evidence seized
incident to arrest on a bad warrant.

Mistake of Law and Exclusionary Rule
Officers Must Act Reasonably Not Perfectly
In a case where officer is reasonably mistaken about the law
and evidence is seized the evidence will not be suppressed.

The United States Supreme Court has long recognized that when a law
enforcement officer makes a reasonable mistake of fact, there is no violation of
the Fourth Amendment such that evidence seized as a result of the mistake
would have to be excluded. The question in Heien v. North Carolina i is whether
the evidence must be excluded when the officer makes a reasonable mistake of
law rather than a reasonable mistake of fact.

On the morning of April 29, 2009, Sergeant Matt Darisse of the Surry
County Sheriff ’s Department sat in his patrol car near Dobson, North
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Carolina, observing northbound traffic on Interstate 77. Shortly before
8 a.m., a Ford Escort passed by. Darisse thought the driver looked
“very stiff and nervous,” so he pulled onto the interstate and began
following the Escort. A few miles down the road, the Escort braked as
it approached a slower vehicle, but only the left brake light came on.
Noting the faulty right brake light, Darisse activated his vehicle’s lights
and pulled the Escort over.
Two men were in the car: Maynor Javier Vasquez sat behind the
wheel, and petitioner Nicholas Brady Heien lay across the rear seat.
Sergeant Darisse explained to Vasquez that as long as his license
and registration checked out, he would receive only a warning ticket
for the broken brake light. A records check revealed no problems with
the documents, and Darisse gave Vasquez the warning ticket. But
Darisse had become suspicious during the course of the stop—
Vasquez appeared nervous, Heien remained lying down the entire
time, and the two gave inconsistent answers about their destination.
Darisse asked Vasquez if he would be willing to answer some
questions. Vasquez assented, and Darisse asked whether the men
were transporting various types of contraband. Told no, Darisse asked
whether he could search the Escort. Vasquez said he had no
objection, but told Darisse he should ask Heien, because Heien
owned the car. Heien gave his consent, and Darisse, aided by a fellow
officer who had since arrived, began a thorough search of the vehicle.
In the side compartment of a duffle bag, Darisse found a sandwich
bag containing cocaine. The officers arrested both men.
The issue that arose was whether the single faulty brake light gave the officer
reasonable suspicion to stop the car in the first place. Under the North Carolina
law, a vehicle was only required to have a single brake light thus, in actuality
there was nothing illegal in having a single defective light as long as the other
light was working.
In its review of the case, the Court noted that the State had not challenged the
interpretation of the statute as requiring only one working brake light. The Court
went on to note however that other provisions of the North Carolina Motor
Vehicle Code could lead to a reasonable misunderstanding by a law enforcement
officer. The Court cited another provision of the North Carolina Motor Vehicle
Code that indicated that required all originally equipped lamps be functional.
The Court found that reasonable suspicion can rest on a reasonable mistake of
law by the officer. In rejecting Heien’s argument that the maxim “ignorance of the
law is no excuse” the Court explained that this criminal law concept would apply
if Heien were appealing a ticket based on the brake light out, but does not apply
to the determination of whether the officer had reasonable suspicion.
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The Court concluded that based on the review of several provisions of the North
Carolina Motor Vehicle Code, the officer’s misunderstanding was reasonable and
therefore his actions were based on a reasonable mistake of law. The evidence
was properly admitted.

The Use of Out of Court Statements (Spontaneous Utterances
and the Constitution)
An Investigator’s Road Map to Out of Court Statements
United States Supreme Court Provides Further Rules this Term
Was Statement made during an Ongoing Emergency-in attempt to Resolve Emergency?
Was Statement made after Emergency-in effort to prove Past Events for Criminal Prosecution?
What was Defendant’s Purpose in Murdering the Witness?

Over the last five years, the United States Supreme Court has looked at a
number of cases involving the confrontation clause to the United States
Constitution and how that clause impacts the admissibility of statements made to
law enforcement in cases where, by the time of trial, the witness who made the
statement is unavailable to trial.
In police academy classes throughout the country, law enforcement officers are
trained that any out of court statement made by a witness or victim is “hearsay”
and cannot be used by the prosecution against a defendant unless it meets one
of the exceptions to hearsay that have been recognized by the courts. Two of
the major exceptions that have been taught to law enforcement officers include
the spontaneous utterance and the dying declaration. The dying declaration
is still a viable exception as long as the person giving the statement is under the
valid belief that they are dying and, they actually die. The spontaneous utterance
has become a much more difficult statement to deal with in light of recent
decisions by the Court. Additionally, even where the defendant has killed the
potential witness against them thereby making them unavailable for court, the
statement may not be admissible depending on the defendant’s motive in
murdering the witness.
In Davis v. Washington305 and Hammon v. Indiana306 the United States Supreme
Court decided companion cases which involved the same issue but resulted in
different outcomes.
The issue before the Supreme Court was whether
prosecutors could use out of court statements made to the police by crime
victims in cases where the victims refused to testify at the criminal trial of their
assailants. The argument by the defendants in these cases was that if the victim
did not appear in court and take the witness stand, the defendant would have no
opportunity to cross-examine the witness against them.

305
306

Davis v. Washington, 547 U.S. 813 (2006).
Hammon v. Indiana, 547 U.S. 813 (2006).
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The determination of whether the statement is admissible against the defendant
will be determined by the purpose for which law enforcement sought the
information and the circumstances under which the information was obtained.
Both of these cases began with domestic violence. The cases are dealt with
separately here for purposes of clarity.
The facts in the Davis case involved a 911 call. Michelle McCottry called 911
while being assaulted by her boyfriend, Adrian Davis, but the connection was
terminated when the 911 operator answered. The 911 operator reversed the call
and McCottry answered. The operator asked a series of questions regarding
what was going on. McCottry responded that her boyfriend was there and
“jumpin on me again.” The operator then asked a series of questions which,
among other things, established the identity of the assailant as Adrian Davis as
well as establishing that Davis was assaulting McCottry.
Davis was prosecuted for assaulting McCottry. As with many domestic violence
cases, the victim, McCottry, did not appear in court, however the statements she
made to the dispatcher were introduced against Davis to establish that he was
the assailant and that he had assaulted McCottry. Davis appealed his conviction,
arguing that since McCottry did not appear and testify, his right, under the 6 th
Amendment to confront and cross-examine the witnesses against him had been
violated.
In reviewing the case, the Court indicated that a determination of whether the
statements could be used when the victim/witness did not appear, but was
available, would depend on whether the statements were testimonial or
nontestimonial.
In distinguishing the difference between testimonial and
nontestimonial statements the Court asserted:
“Statements are
nontestimonial when made in the course of police interrogation under
circumstances objectively indicating that the primary purpose of the
interrogation is to enable police assistance to meet an ongoing emergency.
They are testimonial when the circumstances objectively indicate that there
is no such ongoing emergency, and that the primary purpose of the
interrogation is to establish or prove past events potentially relevant to
later criminal prosecution.” The Court concluded that the questioning of
McCottry by the dispatcher was asked in an effort to assist the responding
officers in dealing with an ongoing emergency and not to investigate a past event
in an effort to develop a criminal prosecution. As such the statements made by
McCottry to the 911 operator were nontestimonial and therefore admissible.
The Court distinguished the statements made by McCottry from statements used
in the prosecution of Hershel Hammon in Hammon v. Indiana. Hershel Hammon
was convicted of domestic battery on his wife, Amy Hammon. Amy did not
appear at trial, but a statement she provided to the police on the night of the
incident was introduced at Hershel’s trial. Hershel appealed his conviction
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arguing that he had been deprived of his ability to confront and cross-examine
the witness, Amy, against him.
In Hammon, police responded to a domestic disturbance. When they arrived,
Amy was alone on the front porch and, although she appeared frightened, she
told officers that nothing was wrong. Amy allowed the officers into the house.
The officers observed some broken glass on the floor in front of a gas fireplace
and flame emitting from the fireplace. Consistent with sound police practices, the
officers separated the Amy and Hershel. One officer stayed with Hershel while a
second went to Amy in the living room and spoke to Amy. Hershel tried to
participate in the living room conversation between Amy and the officer but was
“rebuffed.” Amy provided a statement that established that Hershel had broken
the glass on the gas fireplace, had pushed her to the floor, and had vandalized
her van so that she could not leave the scene. This is the statement that was
used against Hershel in his criminal prosecution when Amy did not appear in
response to a subpoena.
In its review of the case, the United States Supreme Court found that the
statement in this case was different from the statement used in the Davis case
but was nearly identical to an inadmissible statement from their prior decision in
Crawford v. Washington.307
At the outset the Court noted: “A 911 call… and at least the initial interrogation
conducted in connection with a 911 call, is ordinarily not designed primarily to
‘establish or prove’ some past fact, but to describe current circumstances
requiring police assistance…In Davis, McCottry was speaking about events as
they were actually happening, rather than ‘describing past events,’ Sylvia
Crawford's interrogation, on the other hand, took place hours after the events she
described had occurred. Moreover, any reasonable listener would recognize that
McCottry (unlike Sylvia Crawford) was facing an ongoing emergency. Although
one might call 911 to provide a narrative report of a crime absent any imminent
danger, McCottry's call was plainly a call for help against bona fide physical
threat. Third, the nature of what was asked and answered in Davis, again viewed
objectively, was such that the elicited statements were necessary to be able to
resolve the present emergency, rather than simply to learn (as in Crawford) what
had happened in the past. That is true even of the operator's effort to establish
the identity of the assailant, so that the dispatched officers might know whether
they would be encountering a violent felon… And finally, the difference in the
level of formality between the two interviews is striking. Crawford was responding
calmly, at the station house, to a series of questions, with the officer-interrogator
taping and making notes of her answers; McCottry's frantic answers were
provided over the phone, in an environment that was not tranquil, or even (as far
as any reasonable 911 operator could make out) safe.”
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In distinguishing the statements used in the criminal prosecution of Hammon
from the statements used in the criminal prosecution of Davis the Court
concluded: It is entirely clear from the circumstances [in Hammon] that the
interrogation was part of an investigation into possibly criminal past conduct -- as,
indeed, the testifying officer expressly acknowledged. There was no emergency
in progress; the interrogating officer testified that he had heard no arguments or
crashing and saw no one throw or break anything. When the officers first arrived,
Amy told them that things were fine and there was no immediate threat to her
person. When the officer questioned Amy for the second time, and elicited the
challenged statements, he was not seeking to determine (as in Davis) ‘what is
happening,’ but rather ‘what happened.’ Objectively viewed, the primary, if not
indeed the sole, purpose of the interrogation was to investigate a possible crime - which is, of course, precisely what the officer should have done.” The Court
concluded that the statements introduced against Hammon were testimonial in
nature and should not have been allowed in his criminal prosecution.
Over the years the courts have allowed prior statements of witnesses or victims
to be used against a defendant where the defendant was responsible for making
the witness unavailable for trial. The United States Supreme Court considered
this issue in the 2007-2008 term in Giles v. California.308
The facts of the case were reported as follows:
“On September 29, 2002, petitioner Dwayne Giles shot his ex-girlfriend, Brenda
Avie, outside the garage of his grandmother's house. No witness saw the
shooting, but Giles' niece heard what transpired from inside the house. She
heard Giles and Avie speaking in conversational tones. Avie then yelled ‘Granny’
several times and a series of gunshots sounded. Giles' niece and grandmother
ran outside and saw Giles standing near Avie with a gun in his hand. Avie, who
had not been carrying a weapon, had been shot six times. One wound was
consistent with Avie's holding her hand up at the time she was shot, another was
consistent with her having turned to her side, and a third was consistent with her
having been shot while lying on the ground. Giles fled the scene after the
shooting. He was apprehended by police about two weeks later and charged with
murder.
At trial, Giles testified that he had acted in self-defense. Giles described Avie as
jealous, and said he knew that she had once shot a man, that he had seen her
threaten people with a knife, and that she had vandalized his home and car on
prior occasions. He said that on the day of the shooting, Avie came to his
grandmother's house and threatened to kill him and his new girlfriend, who had
been at the house earlier. He said that Avie had also threatened to kill his new
girlfriend when Giles and Avie spoke on the phone earlier that day. Giles testified
that after Avie threatened him at the house, he went into the garage and
retrieved a gun, took the safety off, and started walking toward the back door of
the house. He said that Avie charged at him, and that he was afraid she had
308
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something in her hand. According to Giles, he closed his eyes and fired several
shots, but did not intend to kill Avie.
Prosecutors sought to introduce statements that Avie had made to a police
officer responding to a domestic-violence report about three weeks before the
shooting. Avie, who was crying when she spoke, told the officer that Giles had
accused her of having an affair, and that after the two began to argue, Giles
grabbed her by the shirt, lifted her off the floor, and began to choke her.
According to Avie, when she broke free and fell to the floor, Giles punched her in
the face and head, and after she broke free again, he opened a folding knife,
held it about three feet away from her, and threatened to kill her if he found her
cheating on him. Over Giles' objection, the trial court admitted these statements
into evidence under a provision of California law that permits admission of out-ofcourt statements describing the infliction or threat of physical injury on a
declarant when the declarant is unavailable to testify at trial and the prior
statements are deemed trustworthy.”
In allowing the statements in, the trial court concluded that since it was Giles’
wrongdoing that made Avie unavailable to testify, the statement made by Avie,
three works before her murder should be allowed at trial.
The United States Supreme Court concluded that statements made by a person
who is subsequently unavailable at trial because of an act committed by the
defendant, including murder of the witness, are not automatically admitted
because of the defendant’s wrongdoing. Instead, motive becomes central to
whether or not these statements will be admitted. The question for investigators
as well as prosecutors is why did the defendant kill the victim? If the defendant’s
purpose in killing the victim was to prevent the victim from testifying against him
or her in some future case, the prior statements are admissible. If the defendant
killed the victim for some other purpose the prior statements are not admissible.
It must be reiterated that this rule does not impact dying declarations where the
witness is on the “brink of death” when the statement is made, believes they are
dying, and actually dies.
In domestic violence cases, investigators should consider the following passage
from the decision:
“The domestic-violence context is, however, relevant for a separate reason. Acts
of domestic violence often are intended to dissuade a victim from resorting to
outside help, and include conduct designed to prevent testimony to police officers
or cooperation in criminal prosecutions. Where such an abusive relationship
culminates in murder, the evidence may support a finding that the crime
expressed the intent to isolate the victim and to stop her from reporting abuse to
the authorities or cooperating with a criminal prosecution--rendering her prior
statements admissible under the forfeiture doctrine. Earlier abuse, or threats of
abuse, intended to dissuade the victim from resorting to outside help would be
highly relevant to this inquiry, as would evidence of ongoing criminal proceedings
at which the victim would have been expected to testify.”
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Thus, a prior/on-going abusive relationship may aid the investigator in
establishing the intent to make the victim unavailable for trial. The Court
remanded the case for the trial court to consider whether Giles had an intent to
prevent his victim from testifying against him.
Key Points: Where the witness is unavailable for trial:
The Court noted that the officers in Hammon did exactly what they should
have done-investigate the crime that was over when they arrived.
This case has little impact on law enforcement operations since
responding officers have no control over whether the emergency is ongoing or a past event being reported—Where it is on-going officers would
be seeking information to assist in resolving the emergency—where it is a
past event, officers would be seeking information to establish if a crime
had been committed and to assist in the prosecution of any crime
established. In either case, officers would be doing exactly what they
should be doing.
As a matter of report-writing officers should be aware of the distinctions
set forth in this case so that the report reflects the circumstances under
which the information was obtained—i.e. was it obtained during the ongoing emergency to assist officers in dealing with the emergency or was it
obtained in the calm aftermath of the event in an effort to investigate and
prosecute a past criminal event?
Statements made in the midst of an emergency for the purpose of assisting
and resolving the emergency are likely admissible as non-testimonial.
Statements made as part of an investigation once the scene is controlled
are inadmissible as testimonial.
Where the witness is unavailable because of the wrongdoing of the
defendant, the prior statements (not including dying declarations) of the
witness regarding the defendant are not admissible unless the defendant
made the person unavailable for the specific purpose of eliminating their
ability to testify.
In domestic violence cases, the prior domestic violence itself may have
been for the very purpose of keeping the victim from testifying or otherwise
cooperating with law enforcement. If so, this would be relevant to
establishing that the defendant’s purpose was to make the victim
unavailable to testify.
The United States Supreme Court further analyzed the reach of the Sixth
Amendment’s Confrontation Clause on statement’s obtained by law enforcement
during initial investigations in Michigan v. Bryant. Investigators are all familiar
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with the so-called “dying-declaration” which is an exception to the rule which
prohibits hearsay statements from being used in court. The dying-declaration is
a rule of evidence and not a Constitutional Rule. Thus, a statement which may
have been admissible as an exception to the hearsay rule may not be admissible
under the confrontation clause of the Constitution. In its newest ruling on this
issue the United States Supreme Court examined the statement of a mortally
wounded victim who, before dying, identified the shooter as well as the location
of the shooting.
The Court described the facts in Michigan v. Bryant as follows:
“Around 3:25 a.m. on April 29, 2001, Detroit, Michigan police officers responded
to a radio dispatch indicating that a man had been shot. At the scene, they found
the victim, Anthony Covington, lying on the ground next to his car in a gas station
parking lot. Covington had a gunshot wound to his abdomen, appeared to be in
great pain, and spoke with difficulty.
The police asked him "what had happened, who had shot him, and where the
shooting had occurred." Covington stated that "Rick" shot him at around 3 a.m.
He also indicated that he had a conversation with Bryant, whom he recognized
based on his voice, through the back door of Bryant's house. Covington
explained that when he turned to leave, he was shot through the door and then
drove to the gas station, where police found him.
Covington's conversation with the police ended within 5 to 10 minutes when
emergency medical services arrived. Covington was transported to a hospital
and died within hours. The police left the gas station after speaking with
Covington, called for backup, and traveled to Bryant's house. They did not find
Bryant there but did find blood and a bullet on the back porch and an apparent
bullet hole in the back door. Police also found Covington's wallet and
identification outside the house.”
In analyzing the Confrontation Clause, the Court cited to recent holdings carving
the parameters of admissibility. In prior decisions the Court has distinguished
testimonial from non-testimonial statements and held that non-testimonial
statements may be admissible under the Constitution if also meeting a firmly
rooted hearsay exception.
In its prior cases the Court has defined testimony “as [a] solemn declaration or
affirmation made for the purpose of establishing or proving some fact.” The
Court described it’s holding from Crawford case the Court asserted: “We
therefore limited the Confrontation Clause's reach to testimonial statements and
held that in order for testimonial evidence to be admissible, the Sixth Amendment
"demands what the common law required: unavailability and a prior opportunity
for cross-examination." Although "leav[ing] for another day any effort to spell out
a comprehensive definition of 'testimonial,'" Crawford noted that "at a minimum" it
includes "prior testimony at a preliminary hearing, before a grand jury, or at a
former trial; and . . . police interrogations."
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The Court’s concern with these out of court statements is that the introduction of
these statements at trial may deprive the accused of being able to confront and
cross-examine his or her accuser. The Confrontation Clause provides the
defendant with the right to challenge and test the testimony of the witnesses
and/or victim who is making the accusation. If a witness’ statement is introduced
and the witness is not present there is no such opportunity.
In determining whether a statement made to law enforcement runs afoul of the
Sixth Amendment’s Confrontation Clause, a court must look at the “primary
purpose” of the statement.
The Court asserted: “If the primary purpose of an interrogation is to respond to
an ‘ongoing emergency,’ its purpose is not to create a record for trial and thus is
not within the scope of the Clause.” In cases where the primary purpose is not to
create a record for trial then the Federal and State Rules of Evidence, i.e.
hearsay rules apply but not the Sixth Amendment’s Confrontation Clause.
In providing the framework for law enforcement and prosecutors, the Court
provided the following analysis: “To determine whether the ‘primary purpose’ of
an interrogation is ‘to enable police assistance to meet an ongoing emergency,’
which would render the resulting statements nontestimonial, we objectively
evaluate the circumstances in which the encounter occurs and the statements
and actions of the parties.”
In describing the facts to be considered the Court provided the following:
“The circumstances in which an encounter occurs -- e.g., at or near the scene of
the crime versus at a police station, during an ongoing emergency or afterwards - are clearly matters of objective fact. The statements and actions of the parties
must also be objectively evaluated. That is, the relevant inquiry is not the
subjective or actual purpose of the individuals involved in a particular encounter,
but rather the purpose that reasonable participants would have had, as
ascertained from the individuals' statements and actions and the circumstances
in which the encounter occurred…As our recent Confrontation Clause cases
have explained, the existence of an ‘ongoing emergency’ at the time of an
encounter between an individual and the police is among the most important
circumstances informing the ‘primary purpose’ of an interrogation…The existence
of an ongoing emergency is relevant to determining the primary purpose of the
interrogation because an emergency focuses the participants on something other
than ‘prov[ing] past events potentially relevant to later criminal
prosecution…Rather, it focuses them on "end[ing] a threatening situation.’
Implicit in Davis is the idea that because the prospect of fabrication in
statements given for the primary purpose of resolving that emergency is
presumably significantly diminished, the Confrontation Clause does not require
such statements to be subject to the crucible of cross-examination.
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Additional factors in the analysis include the informality of the interview and the
actions of the officers or the person being interviewed. The Court noted that the
actions of the parties may provide objective evidence as to the primary purpose
of the “interrogation.” This would include the questions which were asked and
answered, were these questions and answers important to resolving the on-going
emergency. The condition of the victim being interrogated may also be part of
the objective analysis since it is unlikely that a severely injured victim will be
thinking about the suspect being prosecuted when providing a statement.
The Court held:
“As we suggested in Davis, when a court must determine whether the
Confrontation Clause bars the admission of a statement at trial, it should
determine the ‘primary purpose of the interrogation’ by objectively evaluating the
statements and actions of the parties to the encounter, in light of the
circumstances in which the interrogation occurs. The existence of an emergency
or the parties' perception that an emergency is ongoing is among the most
important circumstances that courts must take into account in determining
whether an interrogation is testimonial because statements made to assist police
in addressing an ongoing emergency presumably lack the testimonial purpose
that would subject them to the requirement of confrontation. As the context of
this case brings into sharp relief, the existence and duration of an emergency
depend on the type and scope of danger posed to the victim, the police, and the
public.”
In applying this analysis to the facts of the case, the Court asserted:
“We turn now to that inquiry, as informed by the circumstances of the ongoing
emergency just described. The circumstances of the encounter provide important
context for understanding Covington's statements to the police. When the police
arrived at Covington's side, their first question to him was ‘What happened?’
Covington's response was either ‘Rick shot me’ or ‘I was shot,’ followed very
quickly by an identification of ‘Rick’ as the shooter. In response to further
questions, Covington explained that the shooting occurred through the back door
of Bryant's house and provided a physical description of the shooter. When he
made the statements, Covington was lying in a gas station parking lot bleeding
from a mortal gunshot wound to his abdomen. His answers to the police officers'
questions were punctuated with questions about when emergency medical
services would arrive. He was obviously in considerable pain and had difficulty
breathing and talking. From this description of his condition and report of his
statements, we cannot say that a person in Covington's situation would have had
a ‘primary purpose’ ‘to establish or prove past events potentially relevant to later
criminal prosecution...’ For their part, the police responded to a call that a man
Jack Ryan © 2016

316

Legal & Liability Risk Management Institute
had been shot. As discussed above, they did not know why, where, or when the
shooting had occurred. Nor did they know the location of the shooter or anything
else about the circumstances in which the crime occurred. The questions they
asked – ‘what had happened, who had shot him, and where the shooting
occurred,’ were the exact type of questions necessary to allow the police to
'assess the situation, the threat to their own safety, and possible danger to the
potential victim' and to the public, including to allow them to ascertain ‘whether
they would be encountering a violent felon.’ In other words, they solicited the
information necessary to enable them "to meet an ongoing emergency."
The Court noted the informality and chaotic nature of the scene at the gas station
as officers arrived to the call of a shooting. They considered the questions by the
officers and the answers of the victim during this on-going emergency and
determined that the victim’s statements were non-testimonial and therefore
admissible against the defendant under the Sixth Amendment.

Chapter 8 THE LAW OF INTERROGATION
The Fifth Amendment of the United States Constitution provides, among other
things, that no person “…shall be compelled in any criminal case to be a witness
against himself…” Thus, the police cannot compel a suspect to give testimonial
evidence, which is incriminating, against him or herself.
Certain types of evidence have been declared to be “non-testimonial” in nature
and therefore do not implicate the Fifth Amendment. Some examples are
fingerprints, hair samples, blood, fingernail scrapings, voice exemplars and
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handwriting exemplars. It should be noted that the seizure of these items must
still meet Fourth Amendment standards.
While in contemporary times it is difficult to imagine, police manuals from the
1950s and early 1960s described methods of obtaining confessions from
suspects which were clearly compelling. As a result of these methods the United
States Supreme Court in Miranda v. Arizona,309 found that police custody was
sufficiently compelling that the Court promulgated a rule requiring police to warn
in custody suspects before they are questioned. The Court reasoned that these
Miranda warnings would overcome the police dominated atmosphere that existed
while persons in custody were being questioned.

The Sixties and Before…
In order to have a clear understanding of the rules governing law enforcement
interrogation, one must begin with an understanding how the rules fell into place
to begin with.
The Fifth Amendment to the United States Constitution provides:
No person shall be held to answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a Grand Jury, except in cases arising in
the land or naval forces, or in the Militia, when in actual service in time of War or
public danger; nor shall any person be subject for the same offence to be twice
put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a
witness against himself, nor be deprived of life, liberty, or property, without due
process of law; nor shall private property be taken for public use, without just
compensation.
The Fifth Amendment provides a number of different rights for individuals and
restricts the power of government in bringing criminal prosecutions against the
individual. When the first ten amendments to the United States was passed in
1791 it was intended only to restrict the power of the federal government and had
no application to local law enforcement or government for that matter.
The focus of this writing is to focus on one particular provision contained within
the Fifth Amendment, specifically that no person shall be compelled in a criminal
case, to be a witness against themselves.
It is important for law enforcement officers to understand that since the
restriction is one which does not allow compelled self-incrimination in a criminal
case, the only time the Fifth Amendment is an issue is when a person has
criminal exposure and law enforcement plans on using statements against the
person in a criminal case against that person. If there is no criminal case or no
309
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use of the statement against the person making the statement there can be no
violation of the Fifth Amendment.310
Interrogation in the early 1900s by local law enforcement provides a lesson in
how civilized law enforcement has become in the last eighty years or so.
One such example is provided by Brown v. Mississippi.311 The case involved the
murder of a man named Raymond Stewart which occurred on March 30, 1934.
Local law enforcement focused their immediate attention on three black males.
They were identified as Ellington, Ed Brown, and Henry Shields. The trio was
indicted on April 4th, just days after the murder; their trial began the next day on
April 5th. The trial was over on April 6th with the three defendants convicted and
sentenced to death. The convictions rested entirely on the confessions of the
defendants with no other evidence to support their guilt. The confessions were
described by the Court as follows:
The crime with which these defendants, all ignorant negroes, are charged, was
discovered about one o'clock p.m. on Friday, March 30, 1934. On that night one
Dial, a deputy sheriff, accompanied by others, came to the home of Ellington,
one of the defendants, and requested him to accompany them to the house of
the deceased, and there a number of white men were gathered, who began to
accuse the defendant of the crime. Upon his denial they seized him, and with the
participation of the deputy they hanged him by a rope to the limb of a tree, and
having let him down, they hung him again, and when he was let down the second
time, and he still protested his innocence, he was tied to a tree and whipped, and
still declining to accede to the demands that he confess, he was finally released
and he returned with some difficulty to his home, suffering intense pain and
agony. The record of the testimony shows that the signs of the rope on his neck
were plainly visible during the so-called trial. A day or two thereafter the said
deputy, accompanied by another, returned to the home of the said defendant and
arrested him, and departed with the prisoner towards the jail in an adjoining
county, but went by a route which led into the State of Alabama; and while on the
way, in that State, the deputy stopped and again severely whipped the
defendant, declaring that he would continue the whipping until he confessed, and
the defendant then agreed to confess to such a statement as the deputy would
dictate, and he did so, after which he was delivered to jail.
The other two defendants, Ed Brown and Henry Shields, were also arrested and
taken to the same jail. On Sunday night, April 1, 1934, the same deputy,
accompanied by a number of white men, one of whom was also an officer, and
by the jailer, came to the jail, and the two last named defendants were made to
strip and they were laid over chairs and their backs were cut to pieces with a
leather strap with buckles on it, and they were likewise made by the said deputy
definitely to understand that the whipping would be continued unless and until
310
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they confessed, and not only confessed, but confessed in every matter of detail
as demanded by those present; and in this manner the defendants confessed the
crime, and as the whippings progressed and were repeated, they changed or
adjusted their confession in all particulars of detail so as to conform to the
demands of their torturers. When the confessions had been obtained in the exact
form and contents as desired by the mob, they left with the parting admonition
and warning that, if the defendants changed their story at any time in any respect
from that last stated, the perpetrators of the outrage would administer the same
or equally effective treatment…Further details of the brutal treatment to which
these helpless prisoners were subjected need not be pursued. It is sufficient to
say that in pertinent respects the transcript reads more like pages torn from some
medieval account, than a record made within the confines of a modern civilization
which aspires to an enlightened constitutional government.
The Court found that the manner in which the confessions were obtained violated
all sense of fundamental notions of liberty and justice. The Court held: “The due
process clause requires that state action, whether through one agency or
another, shall be consistent with the fundamental principles of liberty and justice
which lie at the base of all our civil and political institutions. It would be difficult to
conceive of methods more revolting to the sense of justice than those taken to
procure the confessions of these petitioners, and the use of the confessions thus
obtained as the basis for conviction and sentence was a clear denial of due
process.”
Thus, began the Court’s intervention into interrogation by local law enforcement.
While the Court had previously looked at the manner in which state’s allowed for
the representation of indigent individuals in capital cases312, this was a new foray
into looking at local law enforcement’s investigative practices.
Powell v. Alabama, 287 U.S. 45 (1932). Also referred to as the “Scottsboro Boys” The Court outlined
the facts as follows: “The record shows that on the day when the offense is said to have been committed,
these defendants, together with a number of other negroes, were upon a freight train on its way through
Alabama. On the same train were seven white boys and the two white girls. A fight took place between the
negroes and the white boys, in the course of which the white boys, with the exception of one named Gilley,
were thrown off the train. A message was sent ahead, reporting the fight and asking that every negro be
gotten off the train. The participants in the fight, and the two girls, were in an open gondola car. The two
girls testified that each of them was assaulted by six different negroes in turn, and they identified the seven
defendants as having been among the number. None of the white boys was called to testify, with the
exception of Gilley, who was called in rebuttal.
Before the train reached Scottsboro, Alabama, a sheriff's posse seized the defendants and two other
negroes. Both girls and the negroes then were taken to Scottsboro, the county seat. Word of their coming
and of the alleged assault had preceded them, and they were met at Scottsboro by a large crowd. It does not
sufficiently appear that the defendants were seriously threatened with, or that they were actually in danger
of, mob violence; but it does appear that the attitude of the community was one of great hostility. The
sheriff thought it necessary to call for the militia to assist in safeguarding the prisoners. Chief Justice
Anderson pointed out in his opinion that every step taken from the arrest and arraignment to the sentence
was accompanied by the military. Soldiers took the defendants to Gadsden for safekeeping, brought them
back to Scottsboro for arraignment, returned them to Gadsden for safekeeping while awaiting trial, escorted
them to Scottsboro for trial a few days later, and guarded the court house and grounds at every stage of the
proceedings. It is perfectly apparent that the proceedings, from beginning to end, took place in an
312
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As the United States Supreme Court began to look at the tactics of law
enforcement in areas such as interrogation, right to counsel, and search and
seizure, there became a growing tension with respect to whether the Court
should be intervening in local law enforcement; whether the development of rules
with respect to law enforcement investigations would be best left to the
legislature; or whether the Court should be interpreting the Federal Constitution’s
Bill of Rights should apply to the States.
The two cases, Powell v. Alabama, and Brown v. Mississippi do show the two
areas that law enforcement must be concerned about when deciding to
interrogate an in-custody person about a crime, specifically, the Fifth Amendment
right against self-incrimination which includes, under many circumstances, the
right to the presence of counsel, and the right to counsel afforded under the Sixth
Amendment to suspects who have reached a critical stage in the criminal justice
process.
Perhaps the most significant changes with respect to the manner in which the
United States Supreme Court would direct the manner in which law enforcement
investigations would be done occurred in the mid 1960’s when the Court decided
two cases dealing with law enforcement interrogation.
The first of these cases was Escobedo v. Illinois,313 in which Danny Escobedo
was accused of murdering his brother in law. The United States Supreme Court
detailed the police investigation and more particularly, the interrogations of
Danny Escobedo as follows:
On the night of January 19, 1960, [Escobedo]'s brother-in-law was fatally shot. In
the early hours of the next morning, at 2:30 a.m., [Escobedo] was arrested
without a warrant and interrogated. [Escobedo] made no statement to the police
and was released at 5 that afternoon pursuant to a state court writ of habeas
corpus obtained by Mr. Warren Wolfson, a lawyer who had been retained by
[Escobedo].
On January 30, Benedict DiGerlando, who was then in police custody and who
was later indicted for the murder along with [Escobedo], told the police that
petitioner had fired the fatal shots. Between 8 and 9 that evening, [Escobedo]
and his sister, the widow of the deceased, were arrested and taken to police
headquarters. En route to the police station, the police "had handcuffed
[Escobedo] behind his back," and "one of the arresting officers told [Escobedo]
atmosphere of tense, hostile and excited public sentiment. During the entire time, the defendants were
closely confined or were under military guard. The record does not disclose their ages, except that one of
them was nineteen; but the record clearly indicates that most, if not all, of them were youthful, and they are
constantly referred to as ‘the boys.’ They were ignorant and illiterate. All of them were residents of other
states, where alone members of their families or friends resided.”
313
Escobedo v. Illinois, 378 U.S. 478 (1964).
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that DiGerlando had named him as the one who shot" the deceased. [Escobedo]
testified, without contradiction, that the "detectives said they had us pretty well,
up pretty tight, and we might as well admit to this crime," and that he replied, "I
am sorry but I would like to have advice from my lawyer." A police officer testified
that although [Escobedo] was not formally charged "he was in custody" and
"couldn't walk out the door."
Shortly after [Escobedo] reached police headquarters, his retained lawyer
arrived. The lawyer described the ensuing events in the following terms:
On that day I received a phone call [from "the mother of another defendant"] and
pursuant to that phone call I went to the Detective Bureau at 11th and State. The
first person I talked to was the Sergeant on duty at the Bureau Desk, Sergeant
Pidgeon. I asked Sergeant Pidgeon for permission to speak to my client, Danny
Escobedo. . . . Sergeant Pidgeon made a call to the Bureau lockup and informed
me that the boy had been taken from the lockup to the Homicide Bureau. This
was between 9:30 and 10:00 in the evening. Before I went anywhere, he called
the Homicide Bureau and told them there was an attorney waiting to see
Escobedo. He told me I could not see him. Then I went upstairs to the Homicide
Bureau. There were several Homicide Detectives around and I talked to them. I
identified myself as Escobedo's attorney and asked permission to see him. They
said I could not. . . . The police officer told me to see Chief Flynn who was on
duty. I identified myself to Chief Flynn and asked permission to see my client. He
said I could not. . . . I think it was approximately 11:00 o'clock. He said I couldn't
see him because they hadn't completed questioning. . . . For a second or two I
spotted him in an office in the Homicide Bureau. The door was open and I could
see through the office. . . . I waved to him and he waved back and then the door
was closed, by one of the officers at Homicide. There were four or five officers
milling around the Homicide Detail that night. As to whether I talked to Captain
Flynn any later that day, I waited around for another hour or two and went back
again and renewed by [sic ] request to see my client. He again told me I could
not. . . . I filed an official complaint with Commissioner Phelan of the Chicago
Police Department. I had a conversation with every police officer I could find. I
was told at Homicide that I couldn't see him and I would have to get a writ of
habeas corpus. I left the Homicide Bureau and from the Detective Bureau at 11th
and State at approximately 1:00 A. M. [Sunday morning] I had no opportunity to
talk to my client that night. I quoted to Captain Flynn the Section of the Criminal
Code which allows an attorney the right to see his client…[Escobedo] testified
that during the course of the interrogation he repeatedly asked to speak to his
lawyer and that the police said that his lawyer "didn't want to see" him. The
testimony of the police officers confirmed these accounts in substantial detail.
During the interrogation of Danny Escobedo, detectives told him that DiGerlando
had identified him as the shooter. Escobedo denied that he was involved and the
detectives asked him if he would like to confront DiGerlando about his apparent
lie. The officers then brought Escobedo to DiGerlando where Escobedo accused
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DiGerlando of lying and stated: “I didn't shoot Manuel, you did it.” In making this
statement, Escobedo implicated himself as having knowledge of the crime.
Escobedo was convicted of the murder of his brother in law. He appealed his
case to the United States Supreme Court due to the fact that the statement he
had made was used against him after he had expressly asked for his attorney
and while his attorney was present in the police station asking to see Escobedo.
The United States Supreme Court decided Escobedo’s case on Sixth
Amendment grounds. The Court asserted:
We hold, therefore, that where, as here, the investigation is no longer a general
inquiry into an unsolved crime but has begun to focus on a particular suspect, the
suspect has been taken into police custody, the police carry out a process of
interrogations that lends itself to eliciting incriminating statements, the suspect
has requested and been denied an opportunity to consult with his lawyer, and the
police have not effectively warned him of his absolute constitutional right to
remain silent, the accused has been denied "the Assistance of Counsel" in
violation of the Sixth Amendment to the Constitution as "made obligatory upon
the States by the Fourteenth Amendment" and that no statement elicited by the
police during the interrogation may be used against him at a criminal trial.
The Escobedo case left open more questions than it had answered. Escobedo
has a lawyer, the lawyer was at the station, Escobedo had asked for the lawyer
multiple times prior to giving a statement, the investigators had not specifically
warned Escobedo of his right to remain silent, and he and his lawyer had actually
crossed-paths in the police station.
The questions left open included what would happen in a case where a suspect
did not have a lawyer or could not afford a lawyer? What would happen if the
suspect said nothing about a lawyer because he or she was not knowledgeable
of their rights under the Constitution? Some courts began broadly applying
Escobedo to include a requirement that officers tell suspects of their rights, while
other courts strictly applied the rule from Escobedo as only applying in the rare
instance where the suspect expressly asked for a lawyer and could afford to get
one. The ambiguity caused the United States Supreme Court to look for new
cases involving the Escobedo questions. The Court found a series of 5 case
(initially 4 then one was added) shortly after opening the Court’s session in
October of 1965. The caption of the case as decided was Miranda v. Arizona.314
While every law enforcement officer in the United States has been trained on the
result of Miranda, few are trained on the background of the case itself which is
essential for a clear understanding of the rules that law enforcement are required
to apply on a daily basis.
The Miranda case was actually 5 consolidated cases, all of which had some
unique issue related to the Court’s previous decision in Escobedo. The Court

314

Miranda v. Arizona, 384 U.S. 436 (1966) cite for decision.

Jack Ryan © 2016

323

Legal & Liability Risk Management Institute
took each of the cases in an effort to decide all of the varying questions that were
left open by the Escobedo case.
The first of the cases was a federal case involving a defendant named Carl
Westover who was arrested on March 20, 1963 at about 9:45 p.m. in Kansas
City, Missouri during the investigation of two local robberies. He was questioned
by the police that night and again in the morning regarding these robberies for
which he denied any involvement. He was then turned over to F.B.I. agents who
were investigating the robbery of a Savings and Loan in Sacramento, California.
At that point, Westover had been in custody for fourteen hours. He had
reportedly been pressured, sweet-talked, and questioned by officers.
Approximately 17 hours after he had been taken into custody and within a couple
of hours of being turned over to the F.B.I. Westover signed two confessions. At
the head of each confession was a printed paragraph that Westover had been
advised of his rights. Thus, the Court had a federal case where the suspect had
been advised of his Constitutional rights.
The second case involved a defendant named Michael Vignera who was
accused of robbing a Brooklyn dress shop. There was no indication that Vignera
had been advised of his Constitutional rights. According to the statement of
facts, Vignera had been taken to three different police stations between the time
of his arrest at 3:00 in the afternoon and the time of his confession at 11:00 at
night. Over the course of this eight hour shuffle, Vignera was questioned at each
police station. He was convicted of robbing the dress shop in August of 1961.
The particular issue in this case was the New York Court’s interpretation of
Escobedo which required that a suspect would have to assert the request for an
attorney before the rule applied.
The third case dealt with how the Court would apply their ruling to cases which
had already been decided. The case was brought on behalf of two Camden,
New Jersey convicts, Sylvester Johnson and Stanley Cassidy. The duo claimed
that their convictions for murder were based upon their confessions which were
taken in violation of Escobedo. The convictions of the pair had become final five
years earlier, in 1960, when the New Jersey Supreme Court upheld them. Thus,
this particular case gave the Court a fact pattern on which to decide how the
rules would be applied retroactively.
The one issue that the Court did not take at their first case selection conference
was a case that was silent as to whether or not the suspect was informed of their
rights at all. Two weeks after the selection of the first four cases, which included
the case of Ernesto Miranda, the Court added a fifth case in order to have a fact
pattern which reflected this final issue. The case was that of Roy Stewart, a
black suspect from Los Angeles who only had a sixth grade education. Stewart
had confessed to robbery and first degree murder while being held by the police
for five days and questioned at least nine times while isolated from anyone but
the police.
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The most significant case to emerge from this group of cases was that of Ernesto
Arturo Miranda, a twenty-three year old Mexican man from Phoenix, Arizona.
Ernesto’s mother died at a young age leading to life with few close family
relationships. Miranda is said to have drifted from his father and not get along
with his step mother. He attended Catholic school and graduated from the eighth
grade in 1954, the same year he started developing a record of contacts with the
police. One of his early arrests was in January of 1956 when he was arrested for
attempted rape and assault. Ernesto reported that he had been walking by a
house when he observed a naked woman in bed. He entered the home through
an unlocked door and lay down in the bed next to the woman until her husband
came home.
The arrest which gave rise to Ernesto Miranda’s notoriety also involved a rape
charge. The complainant in the case was Lois Ann Jameson,315 an eighteen
year old who worked at the Paramount Theater in downtown Phoenix. On March
2, 1963, a Saturday night, Jameson finished work at about 11:30 p.m. following
the showing of the Longest Yard. She joined a co-worker in walking to and
getting on a bus that both took to get home.
Lois got off the bus at a different stop then her male co-worker. Lois got off the
bus at Seventh and Marlette in northeast Phoenix. It was about 12:10 a.m. when
she got off the bus to walk the short distance home. As she walked near Citrus
Way a car pulled out of a driveway in front of her so suddenly that she was
startled. She continued walking as the car pulled over and parked ahead of her.
A man got out of the car and as he walked passed her he forced her into his
vehicle and tied her up. She was driven to a remote area where the subject
raped her. The man then told her to get dressed and he drove her back to the
area where he had forced her into the car. While returning he said to Lois,
“Whether you tell your mother what has happened or not is none of my business,
but pray for me.”
When Lois got home, looking disheveled and in a state hysteria, her sister
questioned her. Once informed of what had occurred, the sister called the police.
The initial responding officers were somewhat skeptical of Jameson’s story.
Much of this was related to what they believed to be inconsistencies in her
explanation of what had occurred. These inconsistencies were later attributed to
a low IQ; a failed education; and shyness of dramatic proportion. One factor that
Lois pointed out that would add instant credibility to her story was her report that
her abductor had a rope attached to the back side of the front seat of his vehicle
so that rear seat passenger’s could pull themselves out of the back seat. When
Ernesto Miranda’s car was found, it had the custom rope contraption attached to
the back side of the front seat.
315

Note, this is a pseudonym to protect the confidentiality of the victim. This pseudonym has been used by
numerous authors who have researched and wrote about the Miranda case. See e.g. Miranda: Crime, Law,
And Politics, Liva Baker, 1983 Atheneum, New York, N.Y.
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The case was assigned to Officer Carroll Cooley. Officer Cooley began his
investigation by interviewing Lori Ann Jameson’s sister while Jameson was at
work. The following day they interviewed their victim and confronted her with
inconsistencies in her statement including her report that she had put up a
dramatic struggle yet hand not marks or bruises to corroborate such a struggle.
Officer Cooley scheduled the victim for a polygraph examination which was done
on March 7th five days after the attack.
The examination came back
inconclusive.
The case would have likely gone unsolved with a belief by the officers that it was
a false report of a rape but for a break which occurred a week after the attack on
Saturday March 9th. The break had nothing to do with good police work.
Following the attack which had left Lois Ann Jameson badly frightened, her
brother in-law began meeting her at the bus stop when she got off the bus from
work. On that Saturday night, he noticed a vehicle cruising the area where
Jameson got off the bus. He went a step further by noting the license place. A
short time later, while walking Lois Ann home, he spotted the car parked. He and
Lois Ann approached the vehicle to get a better look at which point it sped off.
Lois Ann’s brother in-law reported this entire event to Officer Cooley and Officer
Young. Although, he was one number off on the license plate, the officers did a
search which led them to Twila Hoffman, Ernesto Miranda’s live in girlfriend.
This also led them to the vehicle with the custom rope attachment as described
by Lois Ann Jameson.
On March 13, 1963, Ernesto Miranda was awakened when Officer Cooley and
Young knocked at his front door. Miranda had been asleep for about an hour
after working the overnight shift at United Produce which went from 8:00 p.m.
until 8:00 a.m. Miranda was asked by the officers to accompany them to the
police station. At the station Miranda was put into a line-up with three other
Mexican males from the jail. Miranda was the only one of four who was wearing
a white t-shirt with tattoos exposed and glasses.
Notwithstanding his
distinguished appearance, Lois Ann could not say for sure but indicated that
Miranda was the one who looked most like her attacker. She indicated that she
might be able to make a positive identification if she could hear him speak.
Meanwhile Miranda was taken to an interrogation room. He asked the officers
how he had done in the line-up. They told him he had flunked and began
questioning him about the rape. The officers would later testify that no threats or
promises were made to Miranda in the interrogation room. During the course of
the interrogation, Miranda admitted to the rape of Lois Ann Jameson; admitted to
another attempted rape; and admitted to a robbery. Miranda, contrary to the
assertions of the officers, reported that the detectives did promise that if he
admitted to the robbery and rape charges, they would drop the robbery case.
At some point the officers brought Lois Ann Jameson into the interrogation room
and asked Miranda: “Is that the girl?” to which Miranda responded: “That’s the
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girl.” It was the contention of Miranda’s defense lawyers that Miranda’s
acknowledgement was based on a belief that he had already been identified by
Jameson in the line-up. Miranda was given a typed acknowledgment to sign
indicating that his confession was voluntary, that he understood his rights (no
rights were specifically outlined), that what he said could be used against him,
that he was twenty-three years old and had completed the eighth grade. Miranda
then wrote the following in cursive:
…Seen a girl walking up street stopped a little ahead of her got out of car walked
towards her grabbed her by the arm and asked to get in the car. Got in car
without force tied hands & ankles. Drove away for a few miles. Stopped asked to
take clothes off. Did not, asked me to take her back home. I started to take
clothes off her without any force, and with cooperation. Asked her to lay down
and she did, could not get penis into vagina got about ½ inch in. Told her to get
clothes back on. Drove her home. I couldn’t say I was sorry for what I had done.
But asked her to say a prayer for me.
The entire interrogation lasted less than two hours and did not involve any
allegation of brutality or extreme duress. In fact, it was done in what would still
be considered a fairly professional manner absent the warnings that are now part
of the fabric of all interrogations of in-custody suspects.
The outcome of the Miranda case is now common knowledge. The United
States Supreme Court found that when a suspect is in the custody of the law
enforcement and isolated from the outside world, there exists some level of
psychological compulsion caused by what is referred to as this “police dominated
atmosphere.” In such cases, to protect the suspect’s rights against selfincrimination, officers must take procedural steps to ensure that the Fifth
Amendment rights are protected. The steps announced by the United States
Supreme Court include the warnings that every officer is trained to give prior to
questioning an in-custody suspect about their crime. Specifically, officers must
warn the suspect that they have the right to remain silent, that if they give up the
right to remain silent can and will be used against them in a court of law; that if,
prior to questioning they wish to speak with an attorney they may and that the
attorney may be with them during questioning. The suspect must be told that if
they wish to have an attorney but cannot afford one, an attorney will be
appointed for them prior to any further questioning. If a suspect chooses after
the warning to speak with law enforcement, the burden is on law enforcement to
establish that the waiver of rights was both knowing and voluntary.
While Miranda’s conviction was overturned by the United States Supreme Court,
Miranda was retried and convicted a second time. The second conviction was
also based upon a confession by Miranda; however it was not a confession to
law enforcement. The second confession involved statements that Miranda had
made to his former girlfriend, Twila Hoffman, when she visited him in jail in which
he admitted to the rape of Lois Ann Jameson.
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On January 31st, 1976 thirty-four year old Ernesto Miranda was in a bar in
Phoenix, Arizona. Following a bar-room brawl, Miranda went to the men’s room
to wash blood from his hands. While he was gone, one of his mutual combatants
armed himself with a knife given to him by one of the other fighters. When
Miranda returned the fight resumed and Miranda was stabbed in the stomach
and chest. He was dead on arrival at the Good Samaritan Hospital in Phoenix.
It is said that good things happen to good people and bad things happen to bad
people. Notwithstanding Miranda’s notoriety and the eternal use of his name in
law enforcement-He was one of the bad people….
Miranda warnings to suspects are now a well-settled principle of law enforcement
interrogation. The question which is often confused is when these warnings are
required. The simple answer is that warnings are only necessary when two
things come together: custody and interrogation. What is not always clear, even
to law enforcement officials is what constitutes custody for Miranda purposes.
In reviewing what constitutes custody one must begin with the concerns of the
United States Supreme Court in Miranda v. Arizona.316
A valuable source of information about present police practices, however, may
be found in various police manuals and texts which document procedures
employed with success in the past, and which recommend various other effective
tactics. These texts are used by law enforcement agencies themselves as
guides. It should be noted that these texts professedly present the most
enlightened and effective means presently used to obtain statements through
custodial interrogation. By considering these texts and other data, it is possible to
describe procedures observed and noted around the country.
The officers are told by the manuals that the ‘principal psychological factor
contributing to a successful interrogation is privacy -- being alone with the person
under interrogation.’ The efficacy of this tactic has been explained as follows:
‘If at all practicable, the interrogation should take place in the investigator's office
or at least in a room of his own choice. The subject should be deprived of every
psychological advantage. In his own home he may be confident, indignant, or
recalcitrant. He is more keenly aware of his rights and more reluctant to tell of
his indiscretions or criminal behavior within the walls of his home. Moreover his
family and other friends are nearby, their presence lending moral support. In his
own office, the investigator possesses all the advantages. The atmosphere
suggests the invincibility of the forces of the law.’
To highlight the isolation and unfamiliar surroundings, the manuals instruct the
police to display an air of confidence in the suspect's guilt and from outward
appearance to maintain only an interest in confirming certain details. The guilt of
the subject is to be posited as a fact. The interrogator should direct his
comments toward the reasons why the subject committed the act, rather than
316
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court failure by asking the subject whether he did it. Like other men, perhaps the
subject has had a bad family life, had an unhappy childhood, had too much to
drink, had an unrequited desire for women. The officers are instructed to
minimize the moral seriousness of the offense, to cast blame on the victim or on
society. These tactics are designed to put the subject in a psychological state
where his story is but an elaboration of what the police purport to know already -that he is guilty. Explanations to the contrary are dismissed and discouraged.
The texts thus stress that the major qualities an interrogator should possess are
patience and perseverance.
One writer describes the efficacy of these
characteristics in this manner:
‘In the preceding paragraphs emphasis has been placed on kindness and
stratagems. The investigator will, however, encounter many situations where the
sheer weight of his personality will be the deciding factor. Where emotional
appeals and tricks are employed to no avail, he must rely on an oppressive
atmosphere of dogged persistence. He must interrogate steadily and without
relent, leaving the subject no prospect of surcease. He must dominate his
subject and overwhelm him with his inexorable will to obtain the truth. He should
interrogate for a spell of several hours pausing only for the subject's necessities
in acknowledgment of the need to avoid a charge of duress that can be
technically substantiated. In a serious case, the interrogation may continue for
days, with the required intervals for food and sleep, but with no respite from the
atmosphere of domination. It is possible in this way to induce the subject to talk
without resorting to duress or coercion. The method should be used only when
the guilt of the subject appears highly probable.’
The manuals suggest that the suspect be offered legal excuses for his actions in
order to obtain an initial admission of guilt. Where there is a suspected revengekilling, for example, the interrogator may say:
‘Joe, you probably didn't go out looking for this fellow with the purpose of
shooting him. My guess is, however, that you expected something from him and
that's why you carried a gun -- for your own protection. You knew him for what
he was, no good. Then when you met him he probably started using foul,
abusive language and he gave some indication that he was about to pull a gun
on you, and that's when you had to act to save your own life. That's about it, isn't
it, Joe?’
Having then obtained the admission of shooting, the interrogator is advised to
refer to circumstantial evidence which negates the self-defense explanation.
This should enable him to secure the entire story. One text notes that ‘Even if he
fails to do so, the inconsistency between the subject's original denial of the
shooting and his present admission of at least doing the shooting will serve to
deprive him of a self-defense out at the time of trial.’
When the techniques described above prove unavailing, the texts recommend
they be alternated with a show of some hostility. One ploy often used has been
termed the ‘friendly-unfriendly’ or the ‘Mutt and Jeff’ act:
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‘. . . In this technique, two agents are employed. Mutt, the relentless investigator,
who knows the subject is guilty and is not going to waste any time. He's sent a
dozen men away for this crime and he's going to send the subject away for the
full term. Jeff, on the other hand, is obviously a kindhearted man. He has a
family himself. He has a brother who was involved in a little scrape like this. He
disapproves of Mutt and his tactics and will arrange to get him off the case if the
subject will cooperate. He can't hold Mutt off for very long. The subject would be
wise to make a quick decision. The technique is applied by having both
investigators present while Mutt acts out his role. Jeff may stand by quietly and
demur at some of Mutt's tactics. When Jeff makes his plea for cooperation, Mutt
is not present in the room.’
The interrogators sometimes are instructed to induce a confession out of trickery.
The technique here is quite effective in crimes which require identification or
which run in series. In the identification situation, the interrogator may take a
break in his questioning to place the subject among a group of men in a line-up.
‘The witness or complainant (previously coached, if necessary) studies the lineup and confidently points out the subject as the guilty party.’ Then the
questioning resumes ‘as though there were now no doubt about the guilt of the
subject.’ A variation on this technique is called the ‘reverse line-up’:
‘The accused is placed in a line-up, but this time he is identified by several
fictitious witnesses or victims who associated him with different offenses. It is
expected that the subject will become desperate and confess to the offense
under investigation in order to escape from the false accusations.’
The manuals also contain instructions for police on how to handle the individual
who refuses to discuss the matter entirely, or who asks for an attorney or
relatives. The examiner is to concede him the right to remain silent. ‘This usually
has a very undermining effect. First of all, he is disappointed in his expectation
of an unfavorable reaction on the part of the interrogator. Secondly, a concession
of this right to remain silent impresses the subject with the apparent fairness of
his interrogator.’ After this psychological conditioning, however, the officer is told
to point out the incriminating significance of the suspect's refusal to talk:
‘Joe, you have a right to remain silent. That's your privilege and I'm the last
person in the world who'll try to take it away from you. If that's the way you want
to leave this, O. K. But let me ask you this. Suppose you were in my shoes and
I were in yours and you called me in to ask me about this and I told you, 'I don't
want to answer any of your questions.' You'd think I had something to hide, and
you'd probably be right in thinking that. That's exactly what I'll have to think
about you, and so will everybody else. So let's sit here and talk this whole thing
over.’
Few will persist in their initial refusal to talk, it is said, if this monologue is
employed correctly.
In the event that the subject wishes to speak to a relative or an attorney, the
following advice is tendered:
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‘The interrogator should respond by suggesting that the subject first tell the truth
to the interrogator himself rather than get anyone else involved in the matter. If
the request is for an attorney, the interrogator may suggest that the subject save
himself or his family the expense of any such professional service, particularly if
he is innocent of the offense under investigation. The interrogator may also add,
'Joe, I'm only looking for the truth, and if you're telling the truth, that's it. You can
handle this by yourself.’
From these representative samples of interrogation techniques, the setting
prescribed by the manuals and observed in practice becomes clear. In essence,
it is this: To be alone with the subject is essential to prevent distraction and to
deprive him of any outside support. The aura of confidence in his guilt
undermines his will to resist. He merely confirms the preconceived story the
police seek to have him describe. Patience and persistence, at times relentless
questioning, are employed. To obtain a confession, the interrogator must
‘patiently maneuver himself or his quarry into a position from which the desired
objective may be attained.’ When normal procedures fail to produce the needed
result, the police may resort to deceptive stratagems such as giving false legal
advice. It is important to keep the subject off balance, for example, by trading on
his insecurity about himself or his surroundings. The police then persuade, trick,
or cajole him out of exercising his constitutional rights.
Ultimately, the Court was concerned with suspects being questioned, while under
the duress of a police dominated atmosphere. It is this police dominated
atmosphere which provides a foundation for understanding custody for purposes
of Miranda warnings.
Two items of confusion with respect to custody are the result of misleading
statements with respect to custody, and Miranda itself. The first of these items is
the often trained assertion that when questioning turns from inquisitorial to
accusatorial or where the subject becomes the focus of a criminal investigation,
Miranda warnings must be given. The United States Supreme Court cleared up
this confusing statement in the Miranda case. The Court asserted: “By custodial
interrogation, we mean questioning initiated by law enforcement officers after a
person has been taken into custody or otherwise deprived of his freedom of
action in any significant way.” Thus, custody for Miranda purposes requires
something beyond a Fourth Amendment Seizure of the person. A seizure under
the Fourth Amendment occurs when, due to an officer’s words or conduct, a
reasonable innocent person would not feel free to leave.317
The second bit of confusion flows directly from the distinction between custody
for Miranda purposes and a seizure under the Fourth Amendment. The fact that
a person is not free to leave does not necessarily mean that they are in custody
for purposes of Miranda yet clearly they would be seized under the Fourth
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Amendment. The seminal case on this issue was the United States Supreme
Court’s decision in Berkemer v. McCarty.318
In Berkemer v. McCarty, an officer made a traffic stop of a suspected drunk
driver. Two sets of questioning occurred during this arrest, both of which led to
incriminating statements. The first bit of questioning occurred on the side of the
road when the officer asked the suspect whether or not he had been using
intoxicants. The second round of questioning occurred at the jail. There is no
question that McCarty was seized during both sets of questioning. A reasonable
person would not feel free to leave when pulled over by the police for motor
vehicle violations. Similarly, no reasonable person would feel free to leave after
being hauled off to jail. Although, McCarty was seized during the questioning
which occurred on the road, the Court ruled that Miranda warnings were not
required during this encounter.
The Court described the roadside questioning which occurred after a field
sobriety test as follows:
While still at the scene of the traffic stop, Williams asked respondent whether he
had been using intoxicants. Respondent replied that ‘he had consumed two
beers and had smoked several joints of marijuana a short time before.’
Respondent's speech was slurred, and Williams had difficulty understanding him.
Williams thereupon formally placed respondent under arrest and transported him
in the patrol car to the Franklin County Jail… At no point in this sequence of
events did Williams or anyone else tell respondent that he had a right to remain
silent, to consult with an attorney, and to have an attorney appointed for him if he
could not afford one.
In addressing the two distinct questioning periods the Court reiterated the
definition of “custody” as follows:
“By custodial interrogation, we mean
questioning initiated by law enforcement officers after a person has been taken
into custody or otherwise deprived of his freedom of action in any significant
way.” In dealing with the traffic stop, the question becomes not whether the
subject has been seized, clearly they have, but rather whether the person has
been deprived of their freedom by law enforcement in a significant way.
In their analysis, the Court asserted:
It must be acknowledged at the outset that a traffic stop significantly curtails the
‘freedom of action’ of the driver and the passengers, if any, of the detained
vehicle. Under the law of most States, it is a crime either to ignore a policeman's
signal to stop one's car or, once having stopped, to drive away without
permission. Certainly few motorists would feel free either to disobey a directive
to pull over or to leave the scene of a traffic stop without being told they might do
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so. Partly for these reasons, we have long acknowledged that ‘stopping an
automobile and detaining its occupants constitute a seizure within the meaning of
[the Fourth] Amendment], even though the purpose of the stop is limited and the
resulting detention quite brief.
The Court then went on to recognize the distinction between a Fourth
Amendment Seizure and the concept of custody for Miranda purposes. The
Court analyzed:
[W]e must decide whether a traffic stop exerts upon a detained person pressures
that sufficiently impair his free exercise of his privilege against self-incrimination
to require that he be warned of his constitutional rights…Two features of an
ordinary traffic stop mitigate the danger that a person questioned will be induced
‘to speak where he would not otherwise do so freely,’ First, detention of a
motorist pursuant to a traffic stop is presumptively temporary and brief. The vast
majority of roadside detentions last only a few minutes.
A motorist's
expectations, when he sees a policeman's light flashing behind him, are that he
will be obliged to spend a short period of time answering questions and waiting
while the officer checks his license and registration, that he may then be given a
citation, but that in the end he most likely will be allowed to continue on his way.
In this respect, questioning incident to an ordinary traffic stop is quite different
from stationhouse interrogation, which frequently is prolonged, and in which the
detainee often is aware that questioning will continue until he provides his
interrogators the answers they seek… Second, circumstances associated with
the typical traffic stop are not such that the motorist feels completely at the mercy
of the police. To be sure, the aura of authority surrounding an armed, uniformed
officer and the knowledge that the officer has some discretion in deciding
whether to issue a citation, in combination, exert some pressure on the detainee
to respond to questions. But other aspects of the situation substantially offset
these forces. Perhaps most importantly, the typical traffic stop is public, at least
to some degree. Passersby, on foot or in other cars, witness the interaction of
officer and motorist. This exposure to public view both reduces the ability of an
unscrupulous policeman to use illegitimate means to elicit self-incriminating
statements and diminishes the motorist's fear that, if he does not cooperate, he
will be subjected to abuse. The fact that the detained motorist typically is
confronted by only one or at most two policemen further mutes his sense of
vulnerability. In short, the atmosphere surrounding an ordinary traffic stop is
substantially less ‘police dominated’ than that surrounding the kinds of
interrogation at issue in Miranda itself, and in the subsequent cases in which we
have applied Miranda.
Thus, the Court recognized that custody, for Miranda purposes incorporates the
idea of a “police dominated” atmosphere. The Court concluded:
In both of these respects, the usual traffic stop is more analogous to a so-called
‘Terry stop,’ than to a formal arrest. Under the Fourth Amendment, we have held,
a policeman who lacks probable cause but whose ‘observations lead him
reasonably to suspect’ that a particular person has committed, is committing, or
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is about to commit a crime, may detain that person briefly in order to ‘investigate
the circumstances that provoke suspicion.’ ‘[The] stop and inquiry must be
'reasonably related in scope to the justification for their initiation.’ Typically, this
means that the officer may ask the detainee a moderate number of questions to
determine his identity and to try to obtain information confirming or dispelling the
officer's suspicions. But the detainee is not obliged to respond. And, unless the
detainee's answers provide the officer with probable cause to arrest him, he must
then be released. The comparatively nonthreatening character of detentions of
this sort explains the absence of any suggestion in our opinions that Terry stops
are subject to the dictates of Miranda. The similarly noncoercive aspect of
ordinary traffic stops prompts us to hold that persons temporarily detained
pursuant to such stops are not ‘in custody for the purposes of Miranda.
The bottom line is that the Court concluded that custody for Miranda purposes
includes an officer’s restraint on a subject in a “significant way” which most
closely resembles a “formal arrest.” Such a restraint may be found when the
circumstances include a “police dominated atmosphere.” The Court also
concluded that traffic stops and reasonable suspicion based “Terry Stops” are
seizures under the Fourth Amendment but do not amount to custody for Miranda
purposes.
A series of cases from the United States Supreme Court are instructive to law
enforcement as to how custody will be determined.
Beckwith v. United States,319 involved questioning by Internal Revenue Service
investigators which occurred at the home of a suspect named Beckwith. The
Court described the events surrounding the questioning as follows:
The District Court conducted a thorough inquiry into the facts surrounding the
interview of petitioner before ruling on his motion to suppress the statements at
issue. After a considerable amount of investigation, two special agents of the
Intelligence Division of the Internal Revenue Service met with petitioner in a
private home where petitioner occasionally stayed. The senior agent testified
that they went to see petitioner at this private residence at 8 a.m. in order to
spare petitioner the possible embarrassment of being interviewed at his place of
employment which opened at 10 a.m. Upon their arrival, they identified
themselves to the person answering the door and asked to speak to petitioner.
The agents were invited into the house and, when petitioner entered the room
where they were waiting, they introduced themselves and, according to the
testimony of the senior agent, Beckwith then excused himself for a period in
excess of five minutes, to finish dressing. Petitioner then sat down at the dining
room table with the agents; they presented their credentials and stated they were
attached to the Intelligence Division and that one of their functions was to
investigate the possibility of criminal tax fraud. They then informed petitioner that
they were assigned to investigate his federal income tax liability for the years
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1966 through 1971. The senior agent then read to petitioner from a printed card
the following:
"As a special agent, one of my functions is to investigate the possibility of
criminal violations of the Internal Revenue laws, and related offenses.
"Under the Fifth Amendment to the Constitution of the United States, I cannot
compel you to answer any questions or to submit any information if such answers
or information might tend to incriminate you in any way. I also advise you that
anything which you say and any information which you submit may be used
against you in any criminal proceeding which may be undertaken. I advise you
further that you may, if you wish, seek the assistance of an attorney before
responding."
Petitioner acknowledged that he understood his rights. The agents then
interviewed him until about 11 o'clock. The agents described the conversation as
"friendly" and "relaxed." The petitioner noted that the agents did not "press" him
on any question he could not or chose not to answer.
Petitioner claimed at the suppression hearing that he was fully dressed when he
first met the agents. The District Court did not explicitly resolve this conflict in
testimony.
Prior to the conclusion of the interview, the senior agent requested that petitioner
permit the agents to inspect certain records. Petitioner indicated that they were
at his place of employment. The agents asked if they could meet him there later.
Having traveled separately from petitioner, the agents met petitioner
approximately 45 minutes later and the senior agent advised the petitioner that
he was not required to furnish any books or records; petitioner, however,
supplied the books to the agents.
Prior to trial, petitioner moved to suppress all statements he made to the agents
or evidence derived from those statements on the ground that petitioner had not
been given the warnings mandated by Miranda. The District Court ruled that he
was entitled to such warnings "when the court finds as a fact that there were
custodial circumstances." The District Judge went on to find that "on this record...
there is no evidence whatsoever of any such situation." The Court of Appeals
affirmed the judgment of conviction.. It noted that the reasoning of Miranda was
based "in crucial part" on whether the suspect "has been taken into custody or
otherwise deprived of his freedom in any significant way."
The Court held that Beckwith was not in custody for Miranda purposes.
rejecting Beckwith’s arguments, the Court held:

In

It goes far beyond the reasons for that holding and such an extension of the
Miranda requirements would cut this Court's holding in that case completely
loose from its own explicitly stated rationale. The narrow issue before the Court
in Miranda was presented very precisely in the opening paragraph of that opinion
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- "the admissibility of statements obtained from an individual who is subjected to
custodial police interrogation." (Emphasis supplied.) The Court concluded that
compulsion is "inherent in custodial surroundings," and, consequently, that
special safeguards were required in the case of "incommunicado interrogation of
individuals in a police-dominated atmosphere, resulting in self-incriminating
statements without full warnings of constitutional rights."In subsequent decisions,
the Court specifically stressed that it was the custodial nature of the interrogation
which triggered the necessity for adherence to the specific requirements of its
Miranda holding.
In applying the Court’s analysis to specific fact patterns, a couple of additional
United States Supreme Court cases are instructive for law enforcement. The first
of these cases was Orozco v. Texas,320 where the Court set out the facts as
follows:
“The evidence introduced at trial showed that petitioner and the deceased had
quarreled outside the El Farleto Cafe in Dallas shortly before midnight on the
date of the shooting. The deceased had apparently spoken to petitioner's female
companion inside the restaurant. In the heat of the quarrel outside, the deceased
is said to have beaten petitioner about the face and called him "Mexican
Grease." A shot was fired killing the deceased. Petitioner left the scene and
returned to his boardinghouse to sleep. At about 4 a. m. four police officers
arrived at petitioner's boardinghouse, were admitted by an unidentified woman,
and were told that petitioner was asleep in the bedroom. All four officers entered
the bedroom and began to question petitioner. From the moment he gave his
name, according to the testimony of one of the officers, petitioner was not free to
go where he pleased but was "under arrest." The officers asked him if he had
been to the El Farleto restaurant that night and when he answered "yes" he was
asked if he owned a pistol. Petitioner admitted owning one. After being asked a
second time where the pistol was located, he admitted that it was in the washing
machine in a backroom of the boardinghouse. Ballistics tests indicated that the
gun found in the washing machine was the gun that fired the fatal shot. At
petitioner's trial, held after the effective date of this Court's decision in Miranda v.
Arizona, 384 U.S. 436 (1966), the trial court allowed one of the officers, over the
objection of petitioner's lawyer, to relate the statements made by petitioner
concerning the gun and petitioner's presence at the scene of the shooting. The
trial testimony clearly shows that the officers questioned petitioner about
incriminating facts without first informing him of his right to remain silent, his right
to have the advice of a lawyer before making any statement, and his right to have
a lawyer appointed to assist him if he could not afford to hire one.”
On appeal to the United States Supreme Court, the State of Texas argued that
the Miranda warnings would not apply to this case since Orozco was in the
comfort of his own bed. The Court pointed out that Miranda applies in cases
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where a suspect is “in custody at the station or otherwise deprived of his freedom
of action in any significant way.” The Court held that 4 officers surrounding the
suspect’s bed at 4 a.m., while asking numerous questions, was custody for
Miranda purposes.
An additional case involves the questioning of a suspect, who was the focus of
the investigation, at the police station. In Oregon v. Mathiason321 the United
States Supreme Court adopted the facts as found by the Oregon Supreme Court.
These facts were quoted as follows:
"An officer of the State Police investigated a theft at a residence near Pendleton.
He asked the lady of the house which had been burglarized if she suspected
anyone. She replied that the defendant was the only one she could think of. The
defendant was a parolee and a 'close associate' of her son. The officer tried to
contact defendant on three or four occasions with no success. Finally, about 25
days after the burglary, the officer left his card at defendant's apartment with a
note asking him to call because 'I'd like to discuss something with you.' The next
afternoon the defendant did call. The officer asked where it would be convenient
to meet. The defendant had no preference; so the officer asked if the defendant
could meet him at the state patrol office in about an hour and a half, about 5:00
p.m. The patrol office was about two blocks from defendant's apartment. The
building housed several state agencies.
The officer met defendant in the hallway, shook hands and took him into an
office. The defendant was told he was not under arrest. The door was closed.
The two sat across a desk. The police radio in another room could be heard.
The officer told defendant he wanted to talk to him about a burglary and that his
truthfulness would possibly be considered by the district attorney or judge. The
officer further advised that the police believed defendant was involved in the
burglary and [falsely stated that] defendant's fingerprints were found at the
scene. The defendant sat for a few minutes and then said he had taken the
property. This occurred within five minutes after defendant had come to the
office. The officer then advised defendant of his Miranda rights and took a taped
confession.
At the end of the taped conversation the officer told defendant he was not
arresting him at this time; he was released to go about his job and return to his
family. The officer said he was referring the case to the district attorney for him
to determine whether criminal charges would be brought. It was 5:30 p.m. when
the defendant left the office.”
The Oregon Supreme Court found that the confessions should be suppressed.
The issue related to the initial statements made prior to the Miranda warnings.
The court pointed out that the interrogation occurred in the state patrol office,
that Mathiason was told he was a suspect, the fact that the officer and Mathiason
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were behind a closed door and Mathiason was told, though falsely, that the
trooper was in possession of incriminating evidence.
In overturning the Oregon Court’s suppression of the statements, the United
States Supreme Court pointed out: “there is no indication that the questioning
took place in a context where respondent's freedom to depart was restricted in
any way. He came voluntarily to the police station, where he was immediately
informed that he was not under arrest. At the close of a 1/2-hour interview
respondent did in fact leave the police station without hindrance. It is clear from
these facts that Mathiason was not in custody or otherwise deprived of his
freedom of action in any significant way."
The Court went on to point out: “Any interview of one suspected of a crime by a
police officer will have coercive aspects to it, simply by virtue of the fact that the
police officer is part of a law enforcement system which may ultimately cause the
suspect to be charged with a crime. But police officers are not required to
administer Miranda warnings to everyone whom they question. Nor is the
requirement of warnings to be imposed simply because the questioning takes
place in the station house, or because the questioned person is one whom the
police suspect. Miranda warnings are required only where there has been such
a restriction on a person's freedom as to render him ‘in custody.’ It was that sort
of coercive environment to which Miranda by its terms was made applicable, and
to which it is limited.”
Key Points:
Miranda Warnings are required only when a person is in custody and will
be questioned/ interrogated regarding a crime.
If there is no custody, Miranda Warnings are not required.
If there is no questioning, Miranda Warnings are not required.
Custody for Miranda purposes is not the same as a Fourth Amendment
Seizure. A seizure occurs when an officer through words or conduct leads
the reasonable innocent person to believe that they are not free to leave.
Custody for Miranda purposes requires that the person is in custody at the
station or otherwise deprived of their liberty in a significant way.

UNITED STATES SUPREME COURT LIMITS THE EDWARDS RULE
By Brian S. Batterton
Under Miranda v. Arizona322, a person subject to a custodial interrogation has
several options. The person can waive their rights and talk to the police, they
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can invoke their right to silence or they can invoke their right to counsel. The
most stringent right that a person can assert is their right to counsel. The
invocation of the right to counsel has been addressed by the United States
Supreme Court in the Edwards/Roberson/Minnick line of cases.
In Edwards v. Arizona323, officers arrested Edwards and read him his rights under
Miranda. He waived his rights. After a while, Edwards said he wanted an
attorney. The police ceased questioning. The next day, officers went to the jail
re-read Edwards his rights under Miranda, and began questioning him again.
Edwards confessed. The issue before the court was whether officers can
reinitiate contact with a person who has previously invoked his right to counsel.
The Supreme Court held that police could not reinitiate contact with Edwards
because he invoked his right to counsel. The purpose of this rule was to prevent
the police from “wearing down” an in custody suspect by repeated interview
attempts. Thus, an in custody suspect who states that they wish to
communicate with police through an attorney may not be re-approached by
the police for an interview. If the police reinitiate contact with the suspect, the
court will presume any statements made are involuntary. The only way to reinterview this person is with their attorney present or if the suspect initiates
contact with the police.
The Supreme Court extended the Edwards rule in Arizona v. Roberson.324
Roberson was arrested at the scene of a burglary. He was given his Miranda
warnings and he said that he wanted an attorney. Three days later, while still in
custody, and without a lawyer, a different officer contacted Roberson at the jail to
interview him about a different crime. This officer was unaware of Roberson’s
prior invocation of his right to counsel. The officer provided Roberson his
Miranda warnings and he agreed to speak. He then made incriminating
statements about the new crime.
The issue before the court was whether
Edwards rule would prevent a different officer from approaching an in-custody
suspect about a different crime after a suspect had previously invoked his right to
counsel. The Court held that the invocation of the Fifth Amendment right to
counsel by a suspect that is custody prevents any officer from
approaching the defendant about any crime unless the suspect has a
lawyer present.
In Minnick v. Mississippi325, Minnick was wanted for murder in Mississippi and he
was arrested in California. The day after his arrest, two FBI agents went to the
jail to interview him. They advised him of his rights under Miranda, which he
waived. He initially spoke to the agents but later told them to come back after he
had a lawyer. The agents properly stopped their interview. Three days later,
after Minnick had consulted with a lawyer, a deputy arrived to interview him. Jail
personnel summoned Minnick and told him that he “had to talk to the sheriff.
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They also told him that he could not refuse. Minnick spoke to the deputy without
his lawyer present but refused to sign a Miranda waiver of rights form. He made
incriminating statements. The issue before the Supreme Court was whether the
police could re-initiate contact with a suspect who invoked his right to counsel
and had an opportunity to consult with counsel, even though counsel was not
present for the new interview. The Supreme Court held that “when counsel is
requested, interrogation must cease, and officials may not reinitiate
interrogation without counsel present, whether or not the accused has
consulted with his attorney.”326
The United States Supreme Court provided further interpretation of the Edwards
rule on February 24, 2010 in Maryland v. Shatzer.327 The facts of Shatzer, taken
from the case are as follows:
In August 2003, a social worker assigned to the Child Advocacy Center in the
Criminal Investigation Division of the Hagerstown Police Department referred to
the department allegations that respondent Michael Shatzer, Sr., had sexually
abused his 3-year-old son. At that time, Shatzer was incarcerated at the
Maryland Correctional Institution-Hagerstown, serving a sentence for an
unrelated child-sexual-abuse offense. Detective Shane Blankenship was
assigned to the investigation and interviewed Shatzer at the correctional
institution on August 7, 2003. Before asking any questions, Blankenship
reviewed Shatzer's Miranda rights with him, and obtained a written waiver of
those rights. When Blankenship explained that he was there to question Shatzer
about sexually abusing his son, Shatzer expressed confusion -- he had thought
Blankenship was an attorney there to discuss the prior crime for which he was
incarcerated. Blankenship clarified the purpose of his visit, and Shatzer declined
to speak without an attorney. Accordingly, Blankenship ended the interview, and
Shatzer was released back into the general prison population. Shortly thereafter,
Blankenship closed the investigation.
Two years and six months later, the same social worker referred more specific
allegations to the department about the same incident involving Shatzer.
Detective Paul Hoover, from the same division, was assigned to the
investigation. He and the social worker interviewed the victim, then eight years
old, who described the incident in more detail. With this new information in hand,
on March 2, 2006, they went to the Roxbury Correctional Institute, to which
Shatzer had since been transferred, and interviewed Shatzer in a maintenance
room outfitted with a desk and three chairs. Hoover explained that he wanted to
ask Shatzer about the alleged incident involving Shatzer's son. Shatzer was
surprised because he thought that the investigation had been closed, but Hoover
explained they had opened a new file. Hoover then read Shatzer his Miranda
rights and obtained a written waiver on a standard department form.
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Hoover interrogated Shatzer about the incident for approximately 30 minutes.
Shatzer denied ordering his son to perform fellatio on him, but admitted to
masturbating in front of his son from a distance of less than three feet. Before the
interview ended, Shatzer agreed to Hoover's request that he submit to a
polygraph examination. At no point during the interrogation did Shatzer request
to speak with an attorney or refer to his prior refusal to answer questions without
one.
Five days later, on March 7, 2006, Hoover and another detective met with
Shatzer at the correctional facility to administer the polygraph examination. After
reading Shatzer his Miranda rights and obtaining a written waiver, the other
detective administered the test and concluded that Shatzer had failed. When the
detectives then questioned Shatzer, he became upset, started to cry, and
incriminated himself by saying, "'I didn't force him. I didn't force him.'" After
making this inculpatory statement, Shatzer requested an attorney, and Hoover
promptly ended the interrogation.
The State's Attorney for Washington County charged Shatzer with seconddegree sexual offense, sexual child abuse, second-degree assault, and
contributing to conditions rendering a child in need of assistance.328
Shatzer filed a motion to suppress his 2006 statements arguing that his interview
violated the Edwards rule because he had invoked his right to counsel. The trial
court denied the motion to suppress because it found that, for Miranda purposes,
there had been a break in custody. The statements were admitted in his bench
trial and Shatzer was convicted. The state appealed to the Maryland Court of
Appeals which reversed the trial court. They held that the statements were not
admissible because the passage of time does not end the protection afforded by
Edwards. Additionally, they held that custody in general population at a prison
does not constitute a break in custody. The state then appealed to the United
States Supreme Court, who granted certiorari.
The two issues before the Supreme Court were as follows:
Whether a break in custody allows the police to initiate contact with an in-custody
suspect who has previously invoked his right to counsel and thereby ends the
presumption of involuntariness established in Edwards v. Arizona?
Whether Shatzer’s release back into the general prison population constituted a
break in custody for the purposes of Miranda?
Issue One: Does a break in custody allows the police to initiate contact with an
in-custody suspect who has previously invoked his right to counsel and thereby
ends the presumption of involuntariness established in Edwards v. Arizona?
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In its analysis, the Court noted first that the Fifth Amendment provides that “no
person…shall be compelled in any criminal case to be a witness against
himself.”329 The Court then noted that, taking into consideration the Fifth
Amendment, they adopted a series of prophylactic measures in Miranda v.
Arizona. These measures were intended to protect a person’s Fifth Amendment
rights when he is in custody, and thus exposed to the pressures of a police
dominated environment.
This police dominated environment, the Court
reasoned, is likely to undermine an individual’s will to resist and make a
statement where he otherwise would not.
Thus, Miranda provided a safeguard to suspects who were in custody and being
interviewed by the police. However, the Court held that, when a suspect has
previously invokes his right to counsel, an additional safeguard was needed,
hence the Edwards rule. In Edwards, the Supreme Court held
[W]hen an accused has invoked his right to have counsel present during
custodial interrogation, a valid waiver of that right cannot be established by
showing only that he responded to further police-initiated custodial interrogation
even if he has been advised of his rights . . . [He] is not subject to further
interrogation by the authorities until counsel has been made available to him,
unless the accused himself initiates further communication, exchanges, or
conversations with the police.330[Internal quotations omitted]
The rationale for the Edwards rule is that, after a person has invoked their right to
counsel, any subsequent contact by the police may produce “inherently
compelling pressures” which will make a waiver of rights be deemed involuntary.
The Court then explained that the Edwards rule is not a constitutional mandate
but rather a “judicially prescribed prophylaxis.”331 Therefore, since the Court
made the rule, the court can amend, or clarify the rule. Additionally, they noted
that numerous lower courts have held that a break in custody ends the Edwards
protection.332 After weighing the costs and benefits of the Edwards rule, the
Court stated that extending the rule to protect Shatzer, as did the Maryland Court
of Appeals, is not justified.333
The Court reasoned
The protections offered by Miranda, which we have deemed sufficient to ensure
that the police respect the suspect's desire to have an attorney present the first
time police interrogate him, adequately ensure that result when a suspect who
329

Id. at 8 (quoting U.S. Const., Amdt. 5)
Id. at 10-11(quoting Edwards, 451 U.S., at 484-485
331
Id. at 12
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Id. (citing People v. Storm, 28 Cal. 4th 1007, 1023-1024, 124 Cal. Rptr. 2d 110, 52 P.3d 52, and n. 6, 28
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initially requested counsel is re-interrogated after a break in custody that is of
sufficient duration to dissipate its coercive effects.334
Thus, the Court decided that, if there is a sufficient break in custody, simply readvising a suspect of his Miranda warnings will sufficiently protect that suspect’s
rights.
The Court then set out to decide what qualified as a sufficient break in custody.
The Court remarked that it would be impractical for them to not state a specific
time frame for the break in custody because law enforcement officers would face
uncertainty and courts would have to decide the issue on a case by case
basis.335 The Court then chose 14 days as the time frame for a sufficient break
in custody and reasoned
It seems to us that period is 14 days. That provides plenty of time for the suspect
to get reacclimated to his normal life, to consult with friends and counsel, and to
shake off any residual coercive effects of his prior custody.
The 14-day limitation meets Shatzer's concern that a break-in-custody rule lends
itself to police abuse. He envisions that once a suspect invokes his Miranda right
to counsel, the police will release the suspect briefly (to end the Edwards
presumption) and then promptly bring him back into custody for reinterrogation.
But once the suspect has been out of custody long enough (14 days) to eliminate
its coercive effect, there will be nothing to gain by such gamesmanship -nothing, that is, except the entirely appropriate gain of being able to interrogate a
suspect who has made a valid waiver of his Miranda rights.336
Therefore, the Court established a new rule regarding a suspect’s invocation of
his right to counsel: If an in-custody suspect, in response to Miranda
warnings, invokes his right to counsel, law enforcement may re-initiate
contact with the suspect if the suspect experiences a break in police
custody of at least 14 days. Miranda warnings should be re-advised.
Issue Two: Does Shatzer’s release back into the general prison population
constitute a break in custody for the purposes of Miranda?
The standard for determining “custody” for the purposes of Miranda has been
whether “there is a formal arrest or restraint on freedom of movement of the
degree associated with formal arrest.”337 The court noted that all forms of
incarceration meet the standard for custody for Miranda purposes.338 However,
Shatzer’s case brings an interesting set of facts. Shatzer was not kept in custody
while the police were gathering evidence directly associated with the case that
334

Id. at 19-20
Id. at 20
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resulted in his custody. To the contrary, after Shatzer’s first interview attempt in
2003, he was not contacted again about the child abuse of his son until 2006.
The Court stated
Here, we are addressing the interim period during which a suspect was not
interrogated, but was subject to a baseline set of restraints imposed pursuant to
a prior conviction. Without minimizing the harsh realities of incarceration, we
think lawful imprisonment imposed upon conviction of a crime does not create
the coercive pressures identified in Miranda.
Interrogated suspects who have previously been convicted of crime live in prison.
When they are released back into the general prison population, they return to
their accustomed surroundings and daily routine -- they regain the degree of
control they had over their lives prior to the interrogation. Sentenced prisoners, in
contrast to the Miranda paradigm, are not isolated with their accusers. They live
among other inmates, guards, and workers, and often can receive visitors and
communicate with people on the outside by mail or telephone.
Their detention, moreover, is relatively disconnected from their prior
unwillingness to cooperate in an investigation. The former interrogator has no
power to increase the duration of incarceration, which was determined at
sentencing. And even where the possibility of parole exists, the former
interrogator has no apparent power to decrease the time served. This is in stark
contrast to the circumstances faced by the defendants in Edwards, Roberson,
and Minnick, whose continued detention as suspects rested with those
controlling their interrogation, and who confronted the uncertainties of what final
charges they would face, whether they would be convicted, and what sentence
they would receive.339
The Court then stated that this case “illustrates the vast difference between
Miranda custody and incarceration pursuant to conviction.”340 Therefore,
incarceration pursuant to conviction may constitute a break in custody for
the purposes of Miranda.
In conclusion, the Court held
Because Shatzer experienced a break in Miranda custody lasting more than two
weeks between the first and second attempts at interrogation, Edwards does not
mandate suppression of his March 2006 statements. Accordingly, we reverse the
judgment of the Court of Appeals of Maryland, and remand the case for further
proceedings not inconsistent with this opinion.
The Bottom Line

339
340

Id. at 25-26
Id. at 28
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The Edwards rule, as well as the holdings of Roberson and Minnick must still be
followed. In each of those cases, the suspect was still in Miranda custody.
Where a suspect who has asserted his right to counsel (Fifth Amendment) in
response to Miranda warnings has experienced a break in custody of at least 14
days, police can re-initiate contact with the suspect and re-warn the suspect of
his rights under Miranda.
Incarceration pursuant to conviction may constitute a break in custody for the
purposes of Miranda.
This case does not change a suspect’s right to counsel under the Sixth
Amendment, which attaches after a suspect has been formally charged. The
Sixth Amendment right to counsel is “offense specific” and not “custody specific.”
As such, a person retains this right regarding the specific charge(s) regardless of
whether he is in custody or not.
In Howes v. Fields, the United States Supreme Court examined a case
where a federal trial court and the United States Court of Appeals for the 6 th
Circuit concluded that a convicted prisoner, while in prison and moved
from the general population to an interview room, was “in custody” for
Miranda purposes.341 The United States Supreme Court reversed the lower
courts holding that there is no per se rule that a person who is in prison is
automatically in custody for purposes of requiring Miranda warnings
before questioning on a crime unrelated to their incarceration.
While serving a sentence in a Michigan jail, Randall Fields was escorted by
a corrections officer to a conference room where two sheriff's deputies
questioned him about allegations that, before he came to prison, he had
engaged in sexual conduct with a 12-year-old boy. In order to get to the
conference room, Fields had to go down one floor and pass through a
locked door that separated two sections of the facility. Fields arrived at the
conference room between 7 p.m. and 9 p.m. and was questioned for
between five and seven hours.
Fields was never given Miranda warnings and during the course of the
questioning, Fields made admissions. He was subsequently charged and
convicted. The admissions he made during the questioning were allowed
at his trial. He argued that the admissions should not have been allowed
because he was “in custody” and therefore should have been given
341
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Miranda warnings. When the Michigan courts concluded that he was not in
custody for Miranda purposes and upheld his conviction, Fields turned to
the federal courts for post-conviction relief. The federal district court
agreed with Fields as did the United States Court of Appeals for the 6 th
Circuit. Those courts determined that Fields was in custody and therefore
should have been given Miranda warnings. The state appealed the Court of
Appeals decision to the United States Supreme Court.
The United States Supreme Court concluded that a person who is in prison
following a conviction is not necessarily in custody for Miranda purposes.
The Court outlined some of the factors surrounding the questioning of
Fields as follows:
At the beginning of the interview, Fields was told that he was free to leave
and return to his cell. Later, he was again told that he could leave whenever
he wanted. The two interviewing deputies were armed during the interview,
but Fields remained free of handcuffs and other restraints. The door to the
conference room was sometimes open and sometimes shut.
About halfway through the interview, after Fields had been confronted with
the allegations of abuse, he became agitated and began to yell. Fields
testified that one of the deputies, using an expletive, told him to sit down
and said that "if [he] didn't want to cooperate, [he] could leave." Fields
eventually confessed to engaging in sex acts with the boy. According to
Fields' testimony at a suppression hearing, he said several times during
the interview that he no longer wanted to talk to the deputies, but he did
not ask to go back to his cell prior to the end of the interview.
When he was eventually ready to leave, he had to wait an additional 20
minutes or so because a corrections officer had to be summoned to escort
him back to his cell, and he did not return to his cell until well after the hour
when he generally retired. At no time was Fields given Miranda warnings
or advised that he did not have to speak with the deputies. [cites omitted]
In overturning the lower court, the Court asserted:
In this case, it is abundantly clear that our precedents do not clearly
establish the categorical rule on which the Court of Appeals relied, i.e., that
the questioning of a prisoner is always custodial when the prisoner is
removed from the general prison population and questioned about events
that occurred outside the prison. On the contrary, we have repeatedly
declined to adopt any categorical rule with respect to whether the
questioning of a prison inmate is custodial…
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Most recently, in Maryland v. Shatzer, we expressly declined to adopt a
bright-line rule for determining the applicability of Miranda in prisons.
Shatzer considered whether a break in custody ends the presumption of
involuntariness established in Edwards v. Arizona, and, if so, whether a
prisoner's return to the general prison population after a custodial
interrogation constitutes a break in Miranda custody. In considering the
latter question, we noted first that "[w]e have never decided whether
incarceration constitutes custody for Miranda purposes, and have indeed
explicitly declined to address the issue." The answer to this question, we
noted, would "depen[d] upon whether [incarceration] exerts the coercive
pressure that Miranda was designed to guard against--the `danger of
coercion [that] results from the interaction of custody and official
interrogation… In sum, our decisions do not clearly establish that a
prisoner is always in custody for purposes of Miranda whenever a prisoner
is isolated from the general prison population and questioned about
conduct outside the prison. [cites omitted]
The Court clearly rejected the argument that prisoner is automatically
entitled to Miranda warnings because they are in custody in the technical
sense.
Instead, the analysis is whether they are in the coercive
environment that the Miranda warnings are intended to overcome. To
make this determination one must consider the facts surrounding the
questioning itself and determine whether it is the coercive environment
that makes Miranda warnings necessary.
The Court provided an in-depth analysis of how one determines custody
for Miranda purposes which should be reviewed by any law enforcement
officer who may interview a suspect. The court wrote:
As used in our Miranda case law, "custody" is a term of art that specifies
circumstances that are thought generally to present a serious danger of
coercion. In determining whether a person is in custody in this sense, the
initial step is to ascertain whether, in light of "the objective circumstances
of the interrogation," a "reasonable person [would] have felt he or she was
not at liberty to terminate the interrogation and leave." And in order to
determine how a suspect would have "gauge[d]" his "freedom of
movement," courts must examine "all of the circumstances surrounding
the interrogation." Relevant factors include the location of the questioning,
statements made during the interview, the presence or absence of physical
restraints during the questioning, and the release of the interviewee at the
end of the questioning…
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Determining whether an individual's freedom of movement was curtailed,
however, is simply the first step in the analysis, not the last. Not all
restraints on freedom of movement amount to custody for purposes of
Miranda. We have "decline[d] to accord talismanic power" to the freedomof-movement inquiry, and have instead asked the additional question
whether the relevant environment presents the same inherently coercive
pressures as the type of station house questioning at issue in Miranda.
"Our cases make clear . . . that the freedom-of-movement test identifies
only a necessary and not a sufficient condition for Miranda custody… This
important point is illustrated by our decision in Berkemer v. McCarty, In
that case, we held that the roadside questioning of a motorist who was
pulled over in a routine traffic stop did not constitute custodial
interrogation. We acknowledged that "a traffic stop significantly curtails the
`freedom of action' of the driver and the passengers," and that it is
generally "a crime either to ignore a policeman's signal to stop one's car
or, once having stopped, to drive away without permission…. "[F]ew
motorists," we noted, "would feel free either to disobey a directive to pull
over or to leave the scene of a traffic stop without being told they might do
so. Nevertheless, we held that a person detained as a result of a traffic stop
is not in Miranda custody because such detention does not "sufficiently
impair [the detained person's] free exercise of his privilege against selfincrimination to require that he be warned of his constitutional rights." As
we later put it, the "temporary and relatively nonthreatening detention
involved in a traffic stop or Terry stop does not constitute Miranda
custody,"
The Court made clear that “imprisonment alone is not enough to create a
custodial situation within the meaning of Miranda.” The Court reasoned:
There are at least three strong grounds for this conclusion. First,
questioning a person who is already serving a prison term does not
generally involve the shock that very often accompanies arrest. In the
paradigmatic Miranda situation--a person is arrested in his home or on the
street and whisked to a police station for questioning--detention represents
a sharp and ominous change, and the shock may give rise to coercive
pressures. A person who is "cut off from his normal life and companions,"
and abruptly transported from the street into a "police-dominated
atmosphere," may feel coerced into answering questions.
By contrast, when a person who is already serving a term of imprisonment
is questioned, there is usually no such change. "Interrogated suspects who
have previously been convicted of crime live in prison…. For a person
Jack Ryan © 2016
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serving a term of incarceration, we reasoned in Shatzer, the ordinary
restrictions of prison life, while no doubt unpleasant, are expected and
familiar and thus do not involve the same "inherently compelling
pressures" that are often present when a suspect is yanked from familiar
surroundings in the outside world and subjected to interrogation in a
police station…
Second, a prisoner, unlike a person who has not been sentenced to a term
of incarceration, is unlikely to be lured into speaking by a longing for
prompt release. When a person is arrested and taken to a station house for
interrogation, the person who is questioned may be pressured to speak by
the hope that, after doing so, he will be allowed to leave and go home. On
the other hand, when a prisoner is questioned, he knows that when the
questioning ceases, he will remain under confinement…
Third, a prisoner, unlike a person who has not been convicted and
sentenced, knows that the law enforcement officers who question him
probably lack the authority to affect the duration of his sentence. And
"where the possibility of parole exists," the interrogating officers probably
also lack the power to bring about an early release. Ibid. "When the suspect
has no reason to think that the listeners have official power over him, it
should not be assumed that his words are motivated by the reaction he
expects from his listeners." Under such circumstances, there is little "basis
for the assumption that a suspect . . . will feel compelled to speak by the
fear of reprisal for remaining silent or in the hope of [a] more lenient
treatment should he confess."
In short, standard conditions of confinement and associated restrictions on
freedom will not necessarily implicate the same interests that the Court
sought to protect when it afforded special safeguards to persons subjected
to custodial interrogation. Thus, service of a term of imprisonment, without
more, is not enough to constitute Miranda custody. [cites omitted]
The Court also rejected the lower court’s reasoning that taking the prisoner
to a private office converted the interview into a custodial situation. The
Court noted:
Taking a prisoner aside for questioning--as opposed to questioning the
prisoner in the presence of fellow inmates--does not necessarily convert a
"noncustodial situation . . . to one in which Miranda applies When a person
who is not serving a prison term is questioned, isolation may contribute to
a coercive atmosphere by preventing family members, friends, and others
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who may be sympathetic from providing either advice or emotional
support. And without any such assistance, the person who is questioned
may feel overwhelming pressure to speak and to refrain from asking that
the interview be terminated.
By contrast, questioning a prisoner in private does not generally remove
the prisoner from a supportive atmosphere. Fellow inmates are by no
means necessarily friends. On the contrary, they may be hostile and, for a
variety of reasons, may react negatively to what the questioning reveals. In
the present case, for example, would respondent have felt more at ease if
he had been questioned in the presence of other inmates about the sexual
abuse of an adolescent boy? Isolation from the general prison population
is often in the best interest of the interviewee and, in any event, does not
suggest on its own the atmosphere of coercion that concerned the Court in
Miranda.
In the end the Court concluded that there is no per se rule that a prisoner
who is serving a sentence for an unrelated crime is in custody for Miranda
purposes when investigators go to the prison or jail to question the
subject. As such, a prisoner may not be entitled to Miranda warnings.
Instead officers must look to the factors surrounding the interview to
determine whether warnings are required.
Part one of determining custody: Custody Factors that Court outlined in
this case:


The location of the questioning,



statements made during the interview,



the presence
questioning,



and the release of the interviewee at the end of the questioning,

or absence

of physical

restraints

during the

Part two of determining custody:


Whether the relevant environment presents the same inherently
coercive pressures as the type of station house questioning at issue
in Miranda.

Note: this case makes clear that custody for Miranda purposes is not the
same as a seizure under the Fourth Amendment. The Court makes clear
that custody is not determined by a freedom of movement test. Instead
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officers must look at the above factors and determine whether the
environment is coercive to the degree that a reasonable person would not
feel they had any choice to end the interrogation and walk awa y.

Additional Miranda Issues
The Fifth Amendment of the United States Constitution provides, among other
things, that no person “…shall be compelled in any criminal case to be a witness
against himself…” Thus, the police cannot compel a suspect to give testimonial
evidence, which is incriminating, against him or herself.
Certain types of evidence have been declared to be “non-testimonial” in nature
and therefore do not implicate the Fifth Amendment. Some examples are
fingerprints, hair samples, blood, fingernail scrapings, voice exemplars and
handwriting exemplars. It should be noted that the seizure of these items must
still meet Fourth Amendment standards.
While in contemporary times it is difficult to imagine, police manuals from the
1950s and early 1960s described methods of obtaining confessions from
suspects which were clearly compelling. As a result of these methods the United
States Supreme Court in Miranda v. Arizona,342 found that police custody was
sufficiently compelling that the Court promulgated a rule requiring police to warn
in custody suspects before they are questioned. The Court reasoned that these
Miranda warnings would overcome the police dominated atmosphere that existed
while persons in custody were being questioned.
The Miranda case itself provides the foundation of police interrogation and the
necessary pre-requisites to proper questioning of in-custody suspects.
It is
noted that Miranda and the requirement of warnings prior to questioning has no
application to a person who is not in custody, even if they are a suspect.
Additionally, Miranda warnings are not required to be given to a person taken into
custody unless they are going to be questioned relative to criminal activity.
Finally, questioning which does not touch on a criminal matter is not the subject
of Miranda

Triggering the need for warnings
The only time the warnings are necessary is when a person IN CUSTODY is
QUESTIONED.

342
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Custody-determination: “when a person is taken into custody, or otherwise
deprived of freedom in a significant way.” “The ultimate inquiry is simply whether
there is a formal arrest or restraint of freedom of movement of the degree
associated with a formal arrest.” In Berkemer v. McCarty the United States
Supreme Court held that traffic stops and reasonable suspicion (Terry type)
stops are non-custodial for purposes of Miranda.

Considerations for determining whether custody exists;
Place of interrogation- E.G. Suspect’s home or Jail.
Time of interrogation-e.g. 1500 hrs. or 0300 hrs.
Person’s present-e.g. Suspect and five officers or one officer and five
suspects.
Indicia of arrest-e.g. Suspect handcuffed and held at gunpoint.
Demeanor of police-e.g. Where’s the drugs! Or Excuse me, may I ask you
a few questions.
The length of questioning and the form of the questions.
Did the subject of the questioning call the police and initiate the
discussion.
The lack of an arrest following questioning generally leads to a finding of
non-custody.
Homes, hospitals, places of business and public places are generally
found to be non-custodial but this may change if other factors exist. E.g.
Five police officers surround the suspect’s hospital bed with guns drawn
while asking questions.
NOTE: As with most police work, common-sense prevails in determining
whether or not custody exists.
There must be either Express Questioning or the Functional Equivalent of
Express Questioning before Warnings Are required…
Direct questions or words, conduct or action by a police officer which the officers
knows or should know is reasonably likely to elicit an incriminating response.343
In Rhode Island v. Innis, the Providence Police apprehended Innis following a
string of robberies of taxi drivers. While Innis was being transported from the
scene of his apprehension, the officers accompanying him began talking
amongst each other. One of the officers spoke of how terrible it would be if one
of the children from the nearby school for the deaf were to find the gun which had
been used in the robberies. At that point, Innis decided to lead the police to the
gun.
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In its review of Innis, the United States Supreme Court recognized that there
could be the “functional equivalent of interrogation.” The Court in reviewing the
facts of this case concluded that the officers had not “interrogated” Innis. The
Court noted that the discussion was not directed at Innis and that one of the
officers involved was a foot patrol officer who was not familiar with the transport
vehicle. The Court viewed this unfamiliarity as indicative that the officer may not
have known that Innis could even hear the discussion.
Arizona v. Mauro involved an even more gruesome tale. Mauro involved the
murder of a young child at the hand of his own father. The murder became
known when the father walked into a K-Mart and told a clerk that his son was
dead in the wood pile at his home. The police subsequently found the child
inside a suitcase in the wood pile.
While under arrest at the police station, Mrs. Mauro requested to see her
husband who had previously invoked his right to counsel. The police allowed the
visit between the two prisoners with a police officer remaining in the room and a
tape recorder placed in plain sight.
Mauro made several incriminating
statements during the visit.
In reviewing the case, the United States Supreme Court again recognized the
concept “functional equivalent of interrogation,” but refused to find that it occurred
under these facts.
The warnings:
You have the right to remain silent
If you give up the right to remain silent, anything you say may be used
against you in a court of law.
Prior to any questioning you have the right to speak to an attorney and to
have an attorney present during questioning.
If you wish to have an attorney prior to, or during, questioning but cannot
afford one, one will be appointed for you at no cost.

Waiver of Rights/Invocation of Rights
When possible, officers should make an effort to use a Miranda form and get the
waiver in writing. Officers should make every effort to be certain that the suspect
understands the warnings. When using the written Miranda form, officers should
have the suspect read portions of it aloud in order to be certain that the suspect
can read.
If a suspect requests an attorney, all questioning must stop until a lawyer is
actually present. (But see Maryland v. Shatzer-Questioning must only cease for
14 days of non-Miranda-custody) It should be noted that a suspect may initiate
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conversation with the police after he has requested counsel. In such a case, the
police should re-advise the suspect of the warnings.

The Impact of Violating the Miranda Rule
In 1966 the United States Supreme Court decided the now familiar Miranda v.
Arizona344 which included a requirement that officers seeking to question incustody suspects, would first have to warn the suspect of certain rights including
the right to remain silent and the right to an appointed attorney prior to and during
questioning. The purpose behind this rule was to overcome the policedominated atmosphere that the Court found to exist during police interrogation.
The rule was said to provide protection for the suspect’s Fifth Amendment
privilege against self-incrimination.
Over the past couple of years courts have seen a renewed number of claims
based upon allegations related to violations of the 5 th Amendment selfincrimination clause345 as well as violations of the rule announced in Miranda v.
Arizona.
Recent challenges brought forth by defendants based on the Miranda rule have
been the direct result of the United States Supreme Court decision in Dickerson
v. United States.346 In Dickerson the United States Attorney General attempted
to assert a dormant federal statute that was essentially a legislative attempt to
overturn the United States Supreme Court’s decision in Miranda. Prior to the
Dickerson decision, the Supreme Court had concluded that Miranda was a
“prophylactic rule” created by the Court to enhance the 5 th Amendment privilege
against self-incrimination. A violation of such a rule would not be a “constitutional
violation” and while statements taken in violation of Miranda would not be
admissible in the prosecution’s case-in-chief, the statements were admissible for
some purposes.347 The continued validity of these cases was thrown into
question by the Court’s holding in Dickerson rejecting the constitutionality of the
federal statute by concluding that Miranda was a “constitutional rule.”

Intentional Pre-Miranda Questioning
Almost two decades ago in Oregon v. Elstad348 the United States Supreme Court
reviewed a case where an officer unintentionally obtained an admission from a
suspect without first having given a suspect his Miranda warnings. Elstad was
344
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then taken to the station, given his Miranda warnings and subsequently
confessed. Elstad argued that his first statement “let the cat out of the bag” and
thus tainted the subsequent Mirandized statement. The Court in Elstad, viewing
Miranda as a “prophylactic rule” rejected Elstad’s argument and concluded that
the second statement, meeting the requirements of the Miranda rule was
admissible in the prosecution’s case. The decision in Elstad led some police
trainers to develop a tactic of questioning a suspect pre-Miranda warning to get
the cat out of the bag, stop the questioning and give the warnings and then take
a Mirandized statement. It is this tactic that was challenged in Missouri v.
Seibert.349
Seibert is the classic example of the cover-up always being worse than the
crime. Mrs. Seibert was a participant in an attempt to cover up a possible child
neglect which caused the death of her 12 year old-son. The cover-up resulted in
the homicide of another mentally impaired young man. When Mrs. Seibert’s 12
year-old son, afflicted with cerebral palsy, died she became concerned that she
may be accused of neglect due to bed sores on her son’s body. Two of Mrs.
Seibert’s sons accompanied by two friends concocted a plan to burn the family’s
mobile home with the dead boy’s body in it in order to cover-up the potential
neglect. Concerned that there may be some issue with the 12 year-old being
alone at the time of the fire, the conspirators decided that they should have a
second young man, Donald Rector, a mentally impaired teenager, in the mobile
home at the time of the fire. Rector was killed in the fire. One of the fire-setters,
Seibert’s son Darian was hospitalized after the fire due to burns he sustained.
Five days after the fire, Officers arrested Seibert at the hospital and took her to
the police station. The officers questioned Seibert without giving her Miranda
warnings. Once she made admissions regarding the death of Rector she was
Mirandized. A second statement was then taken where the officer prompted her
to make admissions by reminding her of the previous admissions she had made.
The officer involved in the questioning candidly acknowledged that he had
purposely conducted the pre-Miranda questioning in accordance with training
that he had received by a national police training company. At trial the
prosecution sought to use the second Mirandized statement.
It should be noted at the outset that the justices of the Supreme Court could not
agree as to how this case should be analyzed. This led to a plurality (no
majority) opinion in which 4 justices concluded that statements taken after police
intentionally violate Miranda are per se inadmissible. Justice Kennedy agreed
with the conclusion that the statement here was inadmissible but did not agree
that all such subsequent statements would be inadmissible. Under Kennedy’s
approach there may be ways to cure an intentional violation of Miranda and take
a valid subsequent statement under some circumstances. The 4 dissenting
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justices would apply a straight Oregon v. Elstad analysis and allow the
admissibility of the second Mirandized statement.
The plurality opinion notes that a “question first tactic” is likely to disable an
individual from making a free and rational choice about whether to speak to
police during interrogation. The justices in the plurality considered the “question
first tactic” to be a “police strategy adopted to undermine the Miranda warnings.”
It should be noted that the plurality distinguished the intentional violation of
Miranda which occurred here from unintentional violations of Miranda such as
Elstad leading to the suggestion that an unintentional violation of Miranda may
not lead to the suppression of a subsequent Mirandized statement.
In Bobby v. Dixon,350 the United States Supreme Court reviewed a decision of
the United States Court of Appeals for the 6th Circuit involving the use of a
confession against Archie Dixon at his trial for murder. The United States Court
of Appeals for the 6th Circuit had issued a writ of habeas corpus in Dixon’s benefit
finding that his confession to police should not have been allowed due to a
violation of the rules announced in Miranda v. Arizona.351
Archie Dixon and Tim Hoffner murdered Chris Hammer in order to steal his car.
Dixon and Hoffner beat Hammer, tied him up, and buried him alive, pushing the
struggling Hammer down into his grave while they shoveled dirt on top of him.
Dixon then used Hammer's birth certificate and social security card to obtain a
state identification card in Hammer's name. After using that identification card to
establish ownership of Hammer's car, Dixon sold the vehicle for $2,800.
Hammer's mother reported her son missing the day after his murder. While
investigating Hammer's disappearance, police had various encounters with
Dixon, three of which are relevant here. On November 4, 1993, a police detective
spoke with Dixon at a local police station. It is undisputed that this was a chance
encounter--Dixon was apparently visiting the police station to retrieve his own
car, which had been impounded for a traffic violation. The detective issued
Miranda warnings to Dixon and then asked to talk to him about Hammer's
disappearance. Dixon declined to answer questions without his lawyer present
and left the station.
As their investigation continued, police determined that Dixon had sold Hammer's
car and forged Hammer's signature when cashing the check he received in that
sale. Police arrested Dixon for forgery on the morning of November 9. Beginning
at 11:30 a.m. detectives intermittently interrogated Dixon over several hours,
speaking with him for about 45 minutes total. Prior to the interrogation, the
detectives had decided not to provide Dixon with Miranda warnings for fear that
Dixon would again refuse to speak with them.
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Dixon readily admitted to obtaining the identification card in Hammer's name and
signing Hammer's name on the check, but said that Hammer had given him
permission to sell the car. Dixon claimed not to know where Hammer was,
although he said he thought Hammer might have left for Tennessee. The
detectives challenged the plausibility of Dixon's tale and told Dixon that Tim
Hoffner was providing them more useful information. At one point a detective told
Dixon that ‘now is the time to say’ whether he had any involvement in Hammer's
disappearance because ‘if Tim starts cutting a deal over there, this is kinda like, a
bus leaving. The first one that gets on it is the only one that's gonna get on.’
Dixon responded that, if Hoffner knew anything about Hammer's disappearance,
Hoffner had not told him. Dixon insisted that he had told police everything he
knew and that he had ‘[n]othing whatsoever’ to do with Hammer's disappearance.
At approximately 3:30 p.m. the interrogation concluded, and the detectives
brought Dixon to a correctional facility where he was booked on a forgery charge.
The same afternoon, Hoffner led police to Hammer's grave. Hoffner claimed that
Dixon had told him that Hammer was buried there. After concluding their
interview with Hoffner and releasing him, the police had Dixon transported back
to the police station.
Dixon arrived at the police station at about 7:30 p.m. Prior to any police
questioning, Dixon stated that he had heard the police had found a body and
asked whether Hoffner was in custody. The police told Dixon that Hoffner was
not, at which point Dixon said, ‘I talked to my attorney, and I want to tell you what
happened.’ The police read Dixon his Miranda rights, obtained a signed waiver of
those rights, and spoke with Dixon for about half an hour. At 8 p.m. the police,
now using a tape recorder, again advised Dixon of his Miranda rights. In a
detailed confession, Dixon admitted to murdering Hammer but attempted to pin
the lion's share of the blame on Hoffner.
In reviewing the case, the Supreme Court looked at the three distinct
interrogations. The Court noted that the first bit of questioning occurred when
Dixon was at the police station picking up his car which had been impounded.
Although the detective issued Miranda warnings and Dixon stated he wanted to
speak with his attorney, the Court concluded that Dixon was not in custody
during this chance encounter and therefore could not anticipatorily exercise his
rights under Miranda. Thus, although the warnings had been given and Dixon
had exercised his right to counsel, the Court concluded that Miranda did not
apply and therefore law enforcement was not precluded from approaching Dixon
again for questioning.
The United States Court of Appeals had also found a violation of the Fifth
Amendment by the detectives urging Dixon to cut a deal and by misleading him
to believe that Hoffner was providing information. The United States Supreme
Court criticized the 6th Circuit with respect to their finding a violation of the Fifth
Amendment, asserting:
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The Sixth Circuit cited no precedent of this Court--or any court--holding that this
common police tactic is unconstitutional. (‘[T]he Court has refused to find that a
defendant who confesses, after being falsely told that his codefendant has turned
State's evidence, does so involuntarily’). Because no holding of this Court
suggests, much less clearly establishes, that police may not urge a suspect to
confess before another suspect does so, the Sixth Circuit had no authority to
issue the writ on this ground.
The Court thus held that to date there is no precedent supporting an argument
that the Fifth Amendment is violated when law enforcement urges a suspect to
confess by falsely telling the suspect that a confederate is providing information.
The Court then turned to the 6th Circuit’s finding that the second, unwarned
interrogation regarding the forgery had impacted the third warned confession
regarding the murder.
The Court detailed this issue as follows:
Third, the Sixth Circuit held that the Ohio Supreme Court unreasonably applied
this Court's precedent in Elstad. In that case, a suspect who had not received
Miranda warnings confessed to burglary as police took him into custody.
Approximately an hour later, after he had received Miranda warnings, the
suspect again confessed to the same burglary. This Court held that the later,
warned confession was admissible because "there is no warrant for presuming
coercive effect where the suspect's initial inculpatory statement, though
technically in violation of Miranda, was voluntary. The relevant inquiry is whether,
in fact, the second [warned] [statement was also voluntarily made." As the Ohio
Supreme Court's opinion explained, the circumstances surrounding Dixon's
interrogations demonstrate that his statements were voluntary. During Dixon's
first interrogation, he received several breaks, was given water and offered food,
and was not abused or threatened. He freely acknowledged that he had forged
Hammer's name, even stating that the police were "welcome" to that information,
and he had no difficulty denying that he had anything to do with Hammer's
disappearance. Prior to his second interrogation, Dixon made an unsolicited
declaration that he had spoken with his attorney and wanted to tell the police
what had happened to Hammer. Then, before giving his taped confession, Dixon
twice received Miranda warnings and signed a waiver-of-rights form which stated
that he was acting of his own free will. The Ohio Supreme Court recognized that
Dixon's first interrogation involved "an intentional Miranda violation." The court
concluded, however, that "as in Elstad, the breach of the Miranda procedures
here involved no actual compulsion" and thus there was no reason to suppress
Dixon's later, warned confession.
The Sixth Circuit disagreed, believing that Dixon's confession was inadmissible
under Elstad because it was the product of a "deliberate question-first, warn-later
strategy." In so holding, the Sixth Circuit relied heavily on this Court's decision in
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Missouri v. Seibert. In Seibert, police employed a two-step strategy to reduce the
effect of Miranda warnings: A detective exhaustively questioned Seibert until she
confessed to murder and then, after a 15- to 20-minute break, gave Seibert
Miranda warnings and led her to repeat her prior confession. The Court held that
Seibert's second confession was inadmissible as evidence against her even
though it was preceded by a Miranda warning. A plurality of the Court reasoned
that "[u]pon hearing warnings only in the aftermath of interrogation and just after
making a confession, a suspect would hardly think he had a genuine right to
remain silent, let alone persist in so believing once the police began to lead him
over the same ground again." (detailing a "series of relevant facts that bear on
whether Miranda warnings delivered midstream could be effective enough to
accomplish their object"). Justice Kennedy concurred in the judgment, noting he
"would apply a narrower test applicable only in the infrequent case . . . in which
the two-step interrogation technique was used in a calculated way to undermine
the Miranda warning."
The Court went on to distinguish the interrogations of Dixon from those of
Siebert. The Court wrote:
In this case, no two-step interrogation technique of the type that concerned the
Court in Seibert undermined the Miranda warnings Dixon received. In Seibert,
the suspect's first, unwarned interrogation left "little, if anything, of incriminating
potential left unsaid," making it "unnatural" not to "repeat at the second stage
what had been said before." But in this case Dixon steadfastly maintained during
his first, unwarned interrogation that he had "[n]othing whatsoever" to do with
Hammer's disappearance. Thus, unlike in Seibert, there is no concern here that
police gave Dixon Miranda warnings and then led him to repeat an earlier murder
confession, because there was no earlier confession to repeat. Indeed, Dixon
contradicted his prior unwarned statements when he confessed to Hammer's
murder. Nor is there any evidence that police used Dixon's earlier admission to
forgery to induce him to waive his right to silence later: Dixon declared his desire
to tell police what happened to Hammer before the second interrogation session
even began. As the Ohio Supreme Court reasonably concluded, there was
simply "no nexus" between Dixon's unwarned admission to forgery and his later,
warned confession to murder.
Moreover, in Seibert the Court was concerned that the Miranda warnings did not
"effectively advise the suspect that he had a real choice about giving an
admissible statement" because the unwarned and warned interrogations blended
into one "continuum." Given all the circumstances of this case, that is not so
here. Four hours passed between Dixon's unwarned interrogation and his receipt
of Miranda rights, during which time he traveled from the police station to a
separate jail and back again; claimed to have spoken to his lawyer; and learned
that police were talking to his accomplice and had found Hammer's body. Things
had changed. Under Seibert, this significant break in time and dramatic change
in circumstances created "a new and distinct experience," ensuring that Dixon's
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prior, unwarned interrogation did not undermine the effectiveness of the Miranda
warnings he received before confessing to Hammer's murder.
In reversing the 6th Circuit’s decision the Court concluded:
The admission of Dixon's murder confession was consistent with this Court's
precedents: Dixon received Miranda warnings before confessing to Hammer's
murder; the effectiveness of those warnings was not impaired by the sort of "twostep interrogation technique" condemned in Seibert; and there is no evidence
that any of Dixon's statements was the product of actual coercion. That does not
excuse the detectives' decision not to give Dixon Miranda warnings before his
first interrogation. But the Ohio courts recognized that failure and imposed the
appropriate remedy: exclusion of Dixon's forgery confession and the attendant
statements given without the benefit of Miranda warnings. Because no precedent
of this Court required Ohio to do more, the Sixth Circuit was without authority to
overturn the reasoned judgment of the State's highest court.

The Impact of Miranda Violations on Physical Evidence Located as
the Result of the Suspect’s Admissions
A violation of Miranda does not impact the admissibility of physical evidence that
is located as the result of the violation.352 The Patane case began with a police
investigation of a restraining order violation.
During the course of the
investigation the police learned from the members of the Bureau of Alcohol,
Tobacco and Firearms that Patane may be in possession of a firearm in violation
of federal law. During the investigation Officer Fox of the Colorado Springs
Police Department, joined by Detective Brenner went to Patane’s residence.
While arresting Patane for the restraining order violation, Brenner began reciting
the Miranda warnings. When he got to the right to remain silent, Patane stopped
Brenner indicating that he knew his rights. Brenner then questioned Patane
about the gun. Patane responded that he was not sure he should say anything
about the gun because he did not want the officers to take it away from him.
Brenner continued questioning Patane until he revealed the whereabouts of the
gun. The gun was seized and Patane was charged federally with the possessing
the firearm. On appeal to the United States Supreme Court Patane challenged
the admission of the firearm as physical evidence since the firearm was seized
as the result of a violation of Miranda.
In a 5-4 ruling, the Court held that the “fruit of the poisonous tree” doctrine does
not apply to Miranda violations with respect to physical evidence. The Court
noted that the 5th Amendment has its own rule of exclusion in that “testimonial”
evidence taken in violation of Miranda cannot be used in the prosecution’s case
in chief. The Court pointed out that physical evidence is not testimonial in nature
352
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and thus is not “self-incriminating” within the meaning of the 5th Amendment. The
Court held “the Miranda rule is a prophylactic employed to protect against
violations of the Self-Incrimination Clause. The Self-Incrimination Clause,
however is not implicated by the admission into evidence of the physical fruit of a
[an otherwise] voluntary statement.” Thus, if the statement was voluntary, but
taken in violation of Miranda, the physical evidence is not excluded.

Chapter 9 The Brady Rule and Failure to Disclose
Exculpatory Evidence
The law with respect to a prosecutor’s duty to disclose exculpatory evidence (that
which tends to prove the defendant’s innocence) to a defendant is very well
defined. The United States Supreme Court made this obligation clear in Brady
v. Maryland353 and Kyles v. Whitley.354 This rule has extended to any
information which may bear on the credibility of a witness and includes evidence
that is known to the police but not known to the prosecutor.
While the rules with respect to a prosecutor’s obligation have been clear, it has
not been clear how these rules affect a police agency and individual officers with
respect to civil liability. A number of recent cases establish that officers have a
duty to disclose exculpatory evidence to a defendant, through the prosecutor.
Where officers fail in this obligation they may be civilly liable under 42 U.S.C. §
1983. If a plaintiff can show that an agency’s policy or practice, or a lack of
policy, contributed to the officer’s failure to disclose the exculpatory evidence, the
agency to may also be liable in federal court.
In Burge v. St. Tammany Parish355 the United States Court of Appeal overturned
a ruling against the Sheriff of St. Tammany Parish, in his official capacity which
had upheld a jury award exceeding 4 million dollars. The case involved a 1980
homicide which was investigated by Detective Hale of St. Tammany Parish, LA.
Detective Hale took several statements during the investigation, including one
from the murder victim’s mother, Jean Frierson. In Frierson’s initial statement,
she indicated that when her son went out on the night of the homicide, she did
not see whom he left with. When the case was prosecuted, Frierson’s original
statement was not in the discovery package that the defendant’s attorney
received. Frierson testified at trial that she saw her son leave with the defendant,
Burge. Burge was convicted of the murder. Following the conviction, Detective
Hale showed his supervisor paperwork that was stored in the trunk of his car,
including Frierson’s original statement. When the lieutenant asked Hale why the
paperwork was in the trunk of the car, he responded: “If I would have turned this
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in, it would have caused us to lose-it could have caused us to lose the case.”
Four years after Burge’s conviction, Frierson’s original statement came to light.
Burge’s conviction was overturned and Burge filed suit against several officers
and the sheriff’s department. While the sheriff’s department ultimately prevailed
because Burge could not prove that the department had a policy or practice of
violating rights by witholding exculpatory evidence, Detective Hale was found to
have violated Burge’s due process rights. The judgment against Hale was for
over 4 million dollars and this portion of the jury verdict was not challenged on
appeal.
In Gregory v. Thomas,356 the United States District Court in Kentucky refused to
dismiss an officer from a lawsuit alleging that the officer violated a defendant’s
rights by withholding exculpatory evidence. In that case, Detective Tarter of the
City of Louisville Police Department investigated William Gregory for two rapes
that occurred in the apartment complex where Gregory lived. Following
Gregory’s arrest, two additional rapes occurred in the area. The third rape was
disclosed at the trial; however, the fourth rape was not. Gregory was convicted
and spent a number of years in jail before proving his innocence through DNA
evidence.
Following his release, Gregory filed a lawsuit alleging, among other things, that
Detective Tartar knew of the fourth rape and failed to disclose it to the defendant
in violation of Gregory’s due process rights. Detective Tartar sought summary
judgment in the suit against him arguing that Gregory could not prove that Tartar
knew about the fourth rape.
In rejecting Detective Tartar’s argument that he should be dismissed from the suit
the court cited deposition testimony of a police officer who indicated that he had
spoken to Detective Tartar about the fourth rape. The court determined that a
jury should decide if Detective Tartar violated Grergory’s civil rights by failing to
disclose the fourth rape.
Even federal law enforcement agents are not beyond the reach of these lawsuits
for failing to disclose exculpatory information. In Manning v. Miller,357 the United
States Court of Appeal for the 7th Circuit reviewed a trial court’s refusal to dismiss
a suit against two federal agents for their conduct and alleged failure to disclose
exculpatory information during the investigation of Steven Manning, a former
Chicago Police officer and informant.
In his lawsuit, Manning alleged that after he ceased being an informant, the two
agents set about to frame him for kidnapping and murder in retaliation for his
refusal to maintain his informer status. Manning alleged that his conviction
356
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rested on the perjured testimony of a jailhouse informant, known as a liar to the
agents, following his arrest based solely on a suggestive identification. Manning
was convicted for both the kidnapping and murder, for which he was sentenced
to death. He prevailed on appeal and his convictions were overturned.
The United States Court of Appeal affirmed the lower court’s decision in denying
summary judgment and qualified immunity to the agents. The case was returned
to the lower court for trial where a jury would determine if the agents were aware
of exculpatory information, including the suggestive identification proceeding and
the unreliable informant. If so, the agents could be liable for their failure to
disclose this information.
These cases make clear that individual officers and law enforcement agencies
have an obligation to disclose exculpatory evidence to prosecuting authorities in
criminal prosecutions so that it may be forwarded to the defendant’s attorney.
Where an officer or agency fails to disclose such information, liability may follow.
One recent case suggests that an agency that fails to have a policy mandating
the disclosure of exculpatory evidence may be liable for the deficiency. In Murvin
v. Town of Stratford,358 Kenneth Murvin brought a lawsuit against the Stratford
Police Department following his arrest for robbery.
Following two purse snatches outside of grocery stores in two communities
(Stratford and Milford), police identified a vehicle that was involved in these
crimes. The police located the vehicle and spoke to a man named Weaver, who
was in possession of the vehicle. When questioned, Weaver blamed Murvin for
the robbery.
The two agencies conducted simultaneous but separate
investigations. The Milford Police concluded fairly quickly that Murvin was in
Florida at the time of the robberies.
Detective Jennings of the Stratford Police Department obtained an arrest warrant
for Murvin. Six days after obtaining the warrant, Weaver returned and recanted
his statement about Murvin’s involvement in the robberies. A statement was
taken from him recanting the information on which the arrest warrant for Murvin
was based. Unfortunately this statement was placed in a bin in the police station
and never made its way to the prosecutors.
Murvin was arrested in Florida as a fugitive in November of 1999 and was
extradited back to Connecticut where he was held until April 6, 2000. The case
was dismissed against Murvin on April 6th when he was able to show that he had
worked an 8 hour day on the date of the Stratford robbery and that he had then
gone on a three-day Bahamas cruise. Murvin’s attorney was never given
Weaver’s second statement that exonerated Murvin. Following the dismissal of
the criminal charges Murvin filed suit against the detective as well as the
358
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Stratford Police Department.
In an attempt to be dismissed from the suit, the Town argued that since they had
no policy or practice of encouraging officers to withold exculpatory evidence from
prosecutors, the agency could not be held liable for the detective’s failure to turn
the statement over to the prosecutor so that the statement in turn could be turned
over to Murvin’s attorney.
In rejecting the Town’s motion the court asserted:
“Here, the Town cannot avoid liability as a matter of law merely because it
does not have a policy, custom or practice that governs the transmittal of
exculpatory material to prosecuting officials. To the contrary, as the
foregoing case law clearly establishes, the Town may be liable under §
1983 for its failure to take action to insure that the constitutional rights of
suspects are not violated and that its police officers abide by the
statutorily-imposed duty to disclose exculpatory evidence to prosecuting
authorities.” Thus, agencies must have a policy in place that mandates
the disclosure of exculpatory evidence to prosecuting authorities.
One area of existing exculpatory evidence may be agency disciplinary files. Any
sustained disciplinary action against an officer [who is going to be a witness in a
criminal prosecution] which touches upon the honesty/credibility/integrity of an
officer would constitute “Brady” material since it may impact the officer’s
credibility as a witness. Consider an example, Officer Smith calls into the
department and reports to his supervisor that he will not be coming to work due
to illness. Later that day the supervisor discovers that Smith did not come to
work because he wanted to attend a golf tournament. Officer Smith is disciplined
for a false report of illness. This disciplinary charge, which constitutes
dishonesty, would be considered Brady material. An agency that has this type of
information within agency files will be hard-pressed to argue that the agency was
unaware of the existence of this exculpatory evidence. As such this information
must be forwarded to prosecutors or expose the agency to liability.
Some agencies have taken the position that officers who received sustained
charges implicating dishonesty must be terminated due to the impact of the
discipline on their credibility as a future witness. In the state of Florida, some
officers have been decertified by the state certification authority based upon
disciplinary findings implicating dishonesty. Some agencies place the officer in an
assignment where it is unlikely that they will have to testify in a criminal
prosecution. Another tack which is sometimes taken is to partner the officer
whose credibility is in question with another officer so that there will always be an
additional credible witness to the non-credible officer’s conduct. This strategy
may help the officer who was disciplined in keeping his/her job, but one must
consider how this may impact the partner officer. Consider what may happen if
the partner officer becomes involved in a critical incident where his or her
conduct is called into question. His or her only witness may be an officer who
lacks credibility as a witness due to the prior discipline.
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Liability to officers and agencies based on claims regarding Brady violations is a
smoldering fire. It is a flicker that agencies can put out through training and
policy, followed by decisive action when the need arises. A pro-active risk
management approach approach to this issue may save officers and agencies
from liability exposure, while at the same time ensuring that the rights of
defendants are respected.
Action Steps to Manage this Risk:
Training: Officers must be trained that it is their obligation to disclose any
exculpatory evidence to prosecutors prior to a criminal prosecution. This
training is particularly important for agency investigators responsible for
investigating and preparing cases for criminal prosecution.
Policy: Agency policy should mandate the disclosure of any and all
potentially exculpatory information to prosecutors prior to any criminal
prosecution or at the point that exculpatory information comes to the
attention of the officer if the prosecution is already underway or has
concluded.
Agency should review all officers files to determine if any officer has a
disciplinary history that would impact the officer’s credibility as a witness.
This information should be made available to prosecutors before the officer
is allowed to testify in a criminal prosecution.
Agency policy should make it clear to law enforcement personnel that acts
of dishonesty will have an impact on their ability to act as a witness in a
criminal case and may force the agency into a position where termination
is the only appropriate response to such disciplinary actions.
Training and policy should inform officers that in addition to potential
disciplinary proceedings, they may be personally liable for a violation of
civil rights where they fail to disclose exculpatory information/evidence
that is material to a defendant’s conviction.
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Chapter 10 CARE, CUSTODY, CONTROL & RESTRAINT
OF PRISONERS
Duty to Protect Prisoners
What is the law enforcement duty to protect citizens from harm caused by third
parties? This type of claim arises in a variety of circumstances. For example,
police fail to protect a spouse from their violent partner; a hostage is killed by the
hostage taker while the police are trying to negotiate a peaceful end to a hostage
situation; an informant is killed while trying to make a drug buy; or a witness is
killed in an effort to prevent their testimony. These are just some examples of
how these cases arise. The only clear cut case of a duty to protect relates to
prisoners who are in government custody. The reason for this duty is that the
person who is involuntarily held cannot protect themselves.
The common thread in all duty to protect cases is the fact that the law
enforcement officers are not the cause of the harm. Instead, some other person
causes the harm and the allegation is that law enforcement should have acted to
stop that person from causing the harm. In many of these cases the allegation is
that if law enforcement had followed the generally-accepted practices of the
profession then the harm would not have occurred. For example, if the
negotiator had followed generally-accepted practices of negotiation then the
hostage-taker would not have killed the hostage.
The question that is frequently asked is: Under what circumstances does the
state or municipal entities have a constitutional duty to protect citizens from
violence at the hands of private actors? The general answer to this question is
that there is no constitutional duty to protect free citizens. The only clear case of
a duty to protect is when a citizen is in the custody of a state or municipality.
In DeShaney v. Winnebago County, the Supreme Court held that “nothing in the
language of the Due Process Clause itself requires the State to protect the life,
liberty, and property of its citizens against invasion by private actors. ”359 The
DeShaney case involved a tragic case of child abuse. Joshua DeShaney first
came to the attention of the Winnebago County Department of Social Services
(DSS) in January of 1982. After receiving a report that 2-year-old Joshua may be
the victim of abuse, the DSS interviewed his father who denied the allegation.
The DSS received numerous other reports over the next two years including
reports by emergency room personnel who believed that Joshua’s numerous,
suspicious injuries were the result of child abuse. During this time Joshua’s
father had entered an agreement with the DSS. However, he failed to comply
with the conditions of this agreement. Though there were numerous reports of
suspected abuse in the DSS files, no action was ever taken. In March of 1994,
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Joshua’s father beat him so severely that he fell into a life-threatening coma. It
was later determined that Joshua had suffered numerous head injuries over a
long period of time and as a result would have to be institutionalized for the
remainder of his life. Joshua, through his mother, brought a §1983 action
alleging that the county had deprived him of liberty without due process by failing
to intervene and protect him from his father’s abuse.
The U.S. Supreme Court held that the constitution is not a source of any
affirmative obligation on the state or its subdivisions to protect its citizens. Since
“the Due Process Clause does not require the State to provide its citizens with
particular protective services, it follows that the State cannot be held liable under
the Clause for injuries that could have been averted had it chosen to provide
them.” The Court did note that when “the State takes a person into custody and
holds him there against his will, the Constitution imposes on it a corresponding
duty to assume some responsibility for his safety and general well-being…The
affirmative duty to protect arises not from the State’s knowledge of the
individual’s predicament or from its expressions of intent to help him, but from the
limitation which it has imposed on his freedom to act on his own behalf.” In
Joshua DeShaney’s case the Court noted that the county had done nothing to
create Joshua’s predicament or to make him more vulnerable to it. This note by
the Court left an opening which some courts have used to find liability based on a
violation of due process.
The question arises as to what type of circumstances would lead to liability for
the police based on making a plaintiff more vulnerable to a third party’s violent
acts. A major decision that offers guidance in this area resulted from the multiple
murders of Jeffrey Dahmer.360 In Sinthasomphone, several of the victims’
families brought suit against the police department and two officers for failing to
protect Dahmer’s victims. The plaintiffs consisted of families whose members
had been killed after the police had contact with Dahmer and Sinthasomphone.
The trial court rejected the claims of the all the families but Sinthasomphone.
Sinthasomphone was a fourteen-year-old boy who had escaped from Dahmer
during an attack. The police were called when several witnesses observed the
child walking in the street naked and dazed. When the police arrived they took
over and sent the fire department, which had also been called, on their way.
Several citizens, who were trying to aid the child, were threatened with arrest for
failing to disperse. The police, believing that Dahmer and Sinthasomphone were
homosexual lovers involved in a spat, returned Sinthasomphone back to
Dahmer. Sinthasomphone was subsequently murdered. In finding against the
police the court held:
The police prevented others from protecting the victim thus enhancing the risk to
the victim.
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The child was in “functional custody” during the time period of the initial police
contact and the child’s return to Dahmer. Based upon “functional custody” the
police had an obligation to protect Sinthasomphone.
Note: The plaintiffs in this case also made an argument that the Equal
Protection Clause had been violated because the police had a policy of
treating minorities and homosexuals differently then all others.
The Sinthasomphone case exemplifies how lower courts will evade the
holding of DeShaney. It must also be recognized that even if no liability
exists with respect to section 1983, there may be a cause of action under
state tort law.
Some cases on this topic are instructive. These cases are often referred to as
“state-created-danger” or “state-enhanced-danger” cases whereby the conduct of
a government actor places a person in a more vulnerable position than if the
state had not interceded at all.
The United States Court of Appeals for the 5th Circuit reviewed an interesting set
of facts in Morin et al. v. Moore, Vazquez and the City of Harlingen. 361 The facts
as accepted by the court for purposes of the appeal were that an AK-47 assault
rifle was turned into the City of Harlingen, Texas Police Department. The rifle,
that was turned in so that it could be destroyed was in the possession of Officer
Vazquez. Officer Vazquez, allegedly with permission from the chief of police,
transferred or made the Ak-47 available to Officer Moore. Officer Moore took the
rifle home and stored it in his son’s bedroom.
In July of 1998, Officer Moore’s son Ernest took the gun from his bedroom and
opened fire on several people. Two victims of Ernest’s rage over a girlfriend
died, while two others survived. A lawsuit was filed by the victims that alleged
the city and its police chief created a dangerous environment and maintained
unconstitutional policies and procedures, “which ultimately allowed the officers to
take possession of the assault rifle, despite their lack of training on use and
storage of the weapon. State law claims of negligent entrustment, ordinary
negligence and misuse of property were also filed under the Texas Tort Claims
Act. A magistrate dismissed the suit and the plaintiffs appealed to the 5th Circuit
Court of Appeals.
In its review of the case, the 5th Circuit Court of Appeal outlined what a person
making a claim against the police department would have to prove in order to
make out a “state-created-danger” claim. The court asserted: “we assume that a
plaintiff would have to show, at a minimum that: (1) that state actors created or
increased the danger to the plaintiff and (2) the state actors acted with deliberate
indifference.” The court decided: “To establish deliberate indifference, a state
actor must know of and disregard an excessive risk to the victim’s health and
361
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safety…The state actor’s actual knowledge is critical to the inquiry. A state
actor’s failure to alleviate a state significant risk that he should have perceived
but did not, while no cause for commendation, does not rise to the level of
deliberate indifference.”
In its review of the facts the court viewed the allegations of the plaintiffs as true
and still determined that the plaintiffs had not met the elements of a statecreated-danger claim. The court assumed that Officer Moore knew his son had
psychological problems, was an unstable drug user, and had neo-Nazi
paraphernalia in his room. Officer Moore also knew of his son’s breakup with his
girlfriend and his attempts to get a telephone number that he had found. Further,
Officer Moore knew that a confrontation between his son, the ex-girlfriend and
the new boyfriend would take place. Ernest Moore had access to the AK-47 that
was stored in a safe in his bedroom. “Notwithstanding the above recital, the
Morin’s allegations do not demonstrate that Officer Moore used his authority to
create an opportunity that otherwise would not have existed.” The court
compared the facts of this case with Piotowski v. City of Houston, where the
court held that a state- created-danger claim cannot prevail where the
government actors “at most” leave a person in an already dangerous position.362
The court went on to examine the tort of negligent entrustment under the Texas
Tort Claims Act. In order to establish negligent entrustment, a person must prove
that the “owner entrusted a firearm to a person who he knew, or had reason to
know, would be likely, ‘because of his youth, inexperience, or otherwise, to use it
in a manner involving unreasonable risk of physical harm to himself and others
whom the owner should expect to share in or be endangered by its use.’” The
court concluded that since the plaintiffs alleged that Officer Moore knew his son
was psychologically unstable, a cocaine user as well as a prescription drug
recipient, the plaintiffs claim against Officer Moore for negligent entrustment
should go forward. Since the plaintiffs failed to allege that Officer Vazquez and
the chief of police had similar knowledge, the claims against Vazquez and the
chief were dismissed.
Finally the court reviewed the misuse of property claim filed against the city and
determined that this claim should also proceed. Under the Texas Tort Claim Act
based on the use of tangible property that causes an injury, the injured party
must show “(1) that the property was used or misused by a governmental
employee acting within the scope of his or her employment, and (2) that the use
or misuse of the property was a contributing factor to the injury. The negligence
of the government employee must be the proximate cause of the injury and must
involve a condition or use of tangible personal property under circumstances
where there would be private liability.” The court concluded that Officer Moore
obtained the AK-47 while acting in the scope of his employment and that the
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facts as alleged would be sufficient to show that the misuse of the weapon was
the proximate cause of the plaintiffs’ injuries.

Jail Suicides
The only circumstance in which government actors have a clear constitutional
duty to protect individuals is when the individual is involuntarily detained. The
question often arises as to the degree of liability that exists when the individual’s
injury is self-inflicted. When dealing with prisoners who commit suicide while
being detained, the courts have required a “deliberate indifference” to the need
for suicide prevention in order to make out a constitutional claim. 363 Most courts
have required a finding that the suicide was foreseeable before an action for
violation of civil rights will be established.364
Bowen v. Manchester involved the suicide of John Paul Bowen while in police
lock-up in Manchester, New Hampshire. Bowen had been arrested for selling
cocaine and was being held at the Manchester Police Station. The officer
responsible for the care and custody of prisoners during Bowen’s detention was
Officer DiSabato. Although the Manchester Police Department had a policy
requiring that prisoners be checked every fifteen minutes, the department also
had a practice of using the officer assigned to the detention area to leave the
station for prisoner transports. While Bowen was incarcerated, Officer DiSabato
left the station in order to conduct a prisoner transport and was gone for
approximately 50 minutes. Cameras that were mounted in the cellblock area
monitored the aisle outside of the cells but not the cells themselves. There was
also audio equipment in the cell area to monitor sounds from the prisoners;
however, officers offered that it was routinely shut off. The Manchester Police
Department did not formally train its officers in suicide prevention, although they
did show a film at roll call on “Avoiding Custody Deaths.”
Bowen’s estate filed a §1983 action against the City of Manchester. The district
court determined that Officer DiSabato was entitled to qualified immunity
because no “clearly established” constitutional right had been violated. The court
also found that the police chief and the city were not “deliberately indifferent to
Mr. Bowen’s rights.
In affirming the district court’s decision, the First Circuit Court asserted:
By 1986 it was clearly established that police officers violate the fourteenth
amendment due process rights of a detainee if they display a ‘deliberate
indifference’ to the UNUSUALLY STRONG RISK [emphasis added] that a
detainee will commit suicide...The ‘deliberate indifference’ standard means more
than simple negligence...[cite omitted] ...We have held, for example, that a
363
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plaintiff may establish deliberate indifference in a prison suicide case by showing
(1) an unusually serious risk of harm (self-inflicted harm, in a suicide case), (2)
defendant’s actual knowledge of (or, at least, willful blindness to) that elevated
risk, and (3) defendant’s failure to address that known serious risk. The risk, the
knowledge and the failure to do the obvious, taken together, must show that the
defendant is deliberately indifferent to the harm that follows...Deliberate
indifference requires a showing by the plaintiff that the public official had
knowledge, or was willfully blind, to the serious risk that the detainee would
commit suicide. Bowen, at 17 [cites omitted].
The court went on to conclude that Officer DiSabato’s fifty-minute absence from
the station was negligent but did not rise to the level of deliberate indifference.
A recent case from the United States Court of Appeal for the 8 th Circuit provides
an excellent summary of the law relating to the liability of jail suicides. 365In
November of 1999, Captain Leary of the St. Francis County Sheriff’s office began
investigating Billy Coleman regarding his involvement in the commission of
several misdemeanors. While interviewing witnesses, Leary was allegedly told
that Coleman was “mental,” “a risk to himself and others,” and “would kill himself
if jailed.”
“When Leary located Coleman to arrest him, the person with Coleman told Leary
that Coleman had been carrying a rifle and had threatened suicide.” Upon
arriving at the jail, Captain Leary questioned Coleman for about thirty minutes.
Coleman indicated that he had contemplated suicide the day before but had
decided against it. Leary testified that following this interview, he concluded that
Coleman was not a suicide risk. There was a disagreement in testimony
between Leary and the jailer, who reported that Coleman was put on a suicide
watch.
Coleman was placed in the drunk tank which had eighteen exposed bars. The
jail had a holding cell which did not have exposed bars but a rowdy prisoner
already occupied the holding cell. It was also noted that the drunk tank was
more difficult to observe, due to its location, than the holding cell.
As a legal matter the court noted that government actors cannot act with
deliberate indifference toward a detainee’s substantial risk of suicide. Thus, a
person suing a law enforcement officer or agency must show: 1) The officers
knew the detainee presented a substantial suicide risk and 2) The officer failed to
respond reasonably to that risk. The court pointed out that it is not sufficient to
show that the risk was obvious; rather a plaintiff must prove the risk was actually
known.
In its examination of the facts here, the court was required to look at the fact in
the light most favorable to Coleman. In doing so, the court concluded that a
reasonable jury could conclude that Captain Leary knew that Coleman presented
365
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a substantial risk of suicide. The court noted the statements of witnesses that
had been made to Leary as well as the interview with Coleman himself.
The court further concluded that the actions of the officers may not have been a
reasonable response to a known suicide risk since Coleman was placed in a cell
with exposed bars, which was difficult to monitor and was given a bed sheet,
which he used to hang himself. The case was remanded for a trial before a jury..
When dealing with the issues of in-custody suicides two issues seem to have
major impact on liability. The first is whether the police knew or had reason to
know that the individual being detained was a suicide risk. The type of factors
considered would be, for example, if a detainee were to threaten suicide or if the
detainee had attempted suicide in the past while in police custody. The second
factor is the steps that a department has taken to reduce the risk of custodial
suicides. For example, the training which detention officers receive regarding
suicide prevention and the physical structure of the cells themselves will likely be
considered. An indirect issue that will likely be considered is the steps police
took to rescue an individual who has attempted to commit suicide while in
custody.
A department can take several proactive steps to reduce the likelihood of liability
based upon custodial suicide. A department should examine the physical
structure of its cells. Most modern cells are built in such a way that they are
nearly suicide-proof. Even with older style cells, steps can be taken to minimize
the ability of a detainee to commit suicide. Plexi-glass can be mounted on the
interior of bars thus preventing the ability of a detainee to tie anything to the bars.
Police agencies should also document suicide attempts in such a manner that
detention officers will be able to check records during the intake process. There
is nothing more damaging in a suicide case, from an evidentiary standpoint, than
a prior suicide attempt while in custody of the same department.
Suicide prevention training will also aid departments in avoiding liability.
Detention officers should receive training on the factors that may indicate a
propensity to commit suicide. When an officer has reason to believe that a
suspect may attempt suicide, steps should be taken to have the suspect
evaluated by a mental health professional. In case where the suspect must be
held, steps should be taken to prevent suicide attempts.
Thus, in cases where there is a foreseeable risk of suicide and a failure to
respond reasonably to that foreseeable risk, agencies and officers may have
liability.
In Turney v. Waterbury,366 the court reviewed a case in which Sheriff Watebury,
of the Bennett County, South Dakota Sheriff’s Department was sued in his official
and individual capacity for the death of prisoner by means of hanging in the jail.
366
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The prisoner, Bill Turney was being held in the Bennett County jail on an
outstanding warrant. When he began acting violently, Sheriff Waterbury had
Turney transferred to the Pennington County Jail. While incarcerated in
Pennington County, Turney attempted suicide. Turney was returned to Bennett
County for a court appearance at which time the transporting officer was told
about the suicide attempt. The transporting officer in turn informed Sheriff
Waterbury. The transporting officer also informed the sheriff that Turney had
made a statement during the transport that if he received more than 15 years on
his current charge, he would die and he would take someone with him.
When Turney arrived at the Bennett County Jail, he by-passed the normal intake
process which included filling out a sheet that included a question regarding past
attempts at suicide. The process was by-passed due to the fact that Sheriff
Waterbury brought Turney directly to a cell that was isolated from other
prisoners. The sheriff reported that he did this out of a fear that Turney may
attempt to take a hostage. Before leaving for the day the sheriff told the
detention officer who was alone on duty, to make ten-minute checks of Turney,
but under no circumstances to enter the cell alone. The sheriff did not tell the
jailer that Turney had attempted suicide at Pennington County, but the jailer
reported that the ten-minute check order indicated to her that Turney was on a
suicide watch. At some point, Turney requested a phone call. The jailer called
for the one deputy on duty to come in to the jail so that Turney could be given a
phone call. When she went to tell Turney that the deputy was on the way in, she
observed that he was hanging from a bed-sheet attached to the bars. Following
the orders of the sheriff, she did not enter the cell, but instead called the deputy
to come in and called the sheriff at home to come in. Sheriff Waterbury, who
lived nearby, arrived first and cut Turney down He was pronounced dead at the
hospital.
Sheriff Waterbury attempted to avoid liability in this lawsuit by seeking qualified
immunity. The trial court had granted this immunity but the United States Court
of Appeal for the 8th Circuit overturned the grant of immunity. In doing so, the
court noted that the Sheriff had notice of several factors indicating that Turney
may commit suicide. The Sheriff had initially transferred Turney to Pennington
County due to behavioral problems; he was aware that Turney had attempted
suicide at the Pennington County Jail; and, he was aware that Turney had made
a statement indicating that he was going to die. The court noted that the sheriff
failed to do any follow-up on Turney’s attempted suicide at Pennington County. If
he had, he would have found out that Turney’s attempt had happened three days
earlier and that he attempted to commit suicide by using a bed-sheet.
Notwithstanding these indicators, Turney was put in a cell with a bed-sheet and
exposed bars at the ceiling. The court concluded: “Turney's claim against
Waterbury is strengthened by evidence of Waterbury's conduct toward Merchen
and McMillin. Instead of allowing Merchen to fill out an intake form for Turney (a
form which included questions about past suicide attempts), Waterbury brought
Turney directly to his cell. He then ordered Merchen not to enter the cell alone
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under any circumstances. Although he told Merchen to keep Turney under a
close watch, this order provided no protection to Turney since Merchen could not
actually enter Turney's cell in the event of an emergency. Waterbury claims that
he told McMillin to keep a close eye on Turney, but McMillin testified that this
conversation never happened. In short, Waterbury's response to Turney's known
suicide risk, which included not investigating the earlier attempt, not permitting
Merchen to complete Turney's intake form, placing Turney in a cell alone with a
bed sheet and exposed ceiling bars, and ordering Merchen not to enter Turney's
cell without backup-yet leaving her as the only official at the jail-are facts which
exhibit deliberate indifference. We thus reverse the district court's grant of
qualified immunity as to Waterbury.” As a result the sheriff faces a trial with the
potential for liability in the hands of a jury.

Medical Needs of Prisoners
An issue that arises when holding prisoners is that of medical attention. While
observable injuries are fairly simple to deal with, problems often occur when a
prisoner complains of illness. In dealing with 1983 actions based on a failure to
provide for medical needs, the courts have followed the Eighth Amendment
standards governing cruel and unusual punishment to the pre-trial detention
setting.367 In this type of case a plaintiff must prove that the police were
deliberately indifferent to his or her serious medical needs.368
In Estelle v. Gamble, the United States Supreme Court held:
We therefore conclude that deliberate indifference to serious medical needs of
prisoners constitutes the unnecessary and wanton infliction of pain,…proscribed
by the Eighth Amendment. This is true whether the indifference is manifested by
prison doctors in their response to the prisoner’s needs or by prison guards in
intentionally denying or delaying access to medical care or intentionally
interfering with the treatment once prescribed.
While it is difficult for plaintiffs to meet the standard of deliberate indifference to
serious medical needs, law enforcement agencies should recognize that this is
one area where due process places an affirmative obligation on the police to
protect a citizen based on the fact that the citizen is in custody. Officers, who
generally are not trained beyond basic first aid, should err on the side of caution
when a prisoner indicates that he or she is injured or ill. Other than time, officers
have nothing to lose by having a prisoner evaluated by medical professionals.
In a case with a fact pattern similar to Canton v. Harris, 489 U.S. 378 (1989), the
United States Court of Appeal for the 6th Circuit concluded that a police
367
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supervisor was not entitled to summary judgment or qualified immunity where a
woman in police custody had died. The case, Carter v. City of Detroit369,
involved the death of Tori Carter.
Tori Carter and her sister were both arrested on April 18 th, 2000. The arrest was
the result of a fight between the two sisters that resulted in both of them being
charged with felonious assault. At the station, Tori Carter informed an officer that
she was having chest pains and at some point told officers that she needed her
“heart” medication which she had not taken for three days. The “heart
medication was actually for heartburn, but the court noted that the officers only
knew that it was heart medication. The information was forwarded to a
supervisor, David Hollins. Carter received no medical attention and died as the
result of a heart attack. An expert witness in the lawsuit is prepared to testify at
trial that she may have been saved with prompt medical attention.
In pretrial depositions, Hollins acknowledges that he was aware of some of
Carter’s symptoms, but asserted that he told the arresting officer to take her to
the hospital. The arresting officer testified that he “did not recall” being told to
take her to the hospital. Hollins had also told an investigator following Carter’s
death that he had spoken to her about her condition prior to his leaving the
station early to attend a class.
In refusing to dismiss the lawsuit against Hollins, the court noted that Tori Carter
showed the classic symptoms of a heart attack. The court also noted that Hollins
was aware of this condition and took no steps to insure that she receive medical
attention. In following previous decisions on medical care of pre-trial detainees,
the court concluded that Tori Carter showed signs of a sufficiently serious
medical condition and was “demonstrating the classic sign of an impending heart
attack.” Further, “there is also evidence that Hollis disregarded the substantial
risk of serious harm to Carter’s health.” As such Hollis will have to withstand the
scrutiny of his actions by a jury.

Policy Issues370
Agency policy on medical care should address the following issues:
Medical decisions should be made by qualified health care personnel.
Health care decisions cannot be compromised for security reasons.
Health care employees must meet same security standards as other jail
personnel.
Documentation of all actions related to health care
HIPAA Issues
369
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Where level of profession is at low level- all doubts should be resolved by
transport to hospital.
All personnel must be trained in health care policy as well as concept of “serious
medical needs.”

Chapter 11 Officer Involved Domestic Violence
Lou Reiter
With the exception of prisoners, law enforcement personnel have very little duty
to protect persons from harm caused by other citizens. A duty may be found
however when the officer or agency plays a role in creating the danger or
enhancing the danger to the person ultimately harmed. Courts have found that in
cases of domestic abuse by a member of a law enforcement agency, such a duty
may exist. This duty arises when the agency has notice of potential abuse and
fails to take action thus leaving the abuser in a position to continue the abuse.
At the outset, it is important to consider a concept referred to by the courts as
collateral misconduct in officer-involved domestic violence cases. Collateral
misconduct occurs when officers respond to a domestic situation but fail to follow
the normal practices because the abuser is one of their police officers. Evidence
of such conduct is normally found by comparing 911 logs which indicate that a
domestic disturbance of some sort is occurring, with the reported outcome of
these calls which may be listed as “unfounded” or diminished to a non-domestic
event.
The day is over when a police or fire administrator can say that employee
domestic problems are private affairs and none of their business. There are
numerous reasons why that position is no longer acceptable and is contrary to
reasonable personnel practices, overlooks public safety concerns and is counterproductive for the agency:







Domestic problems commonly cause work related problems and agency
disruptions
They can be extremely emotional and stressful periods of time that might result in
tragic consequences including death, suicide and arrests
Domestic problems can create a workplace safety issue
These types of incidents might result in the necessity to alter work assignments
The safety of employees who are undergoing domestic turmoil must be
addressed
Often other agency employees may become involved in the domestic situation
and engage, either consciously or unconsciously, in collateral misconduct
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This section deals with the necessity for the police/fire agency to adopt its own
policy and definition of employee involved domestic misconduct rather than rely
on the criminal definition of domestic violence. States vary on the definition of
domestic violence ranging from a strict, narrow interpretation requiring specific
violence or the threat of violence (Montana as an example) to the more
expansive version of any crime related to the domestic relationship (Arizona).
The more expansive definition allows your agency the ability to assist and control
employees during a domestic dispute.
Several problems can arise if you rely solely on your State’s criminal definition.
Your attempts to discipline employees may become limited either by the strict
interpretation of the criminal section and definition or the employee’s conviction
or plea agreement to a lesser criminal offense out of the confines of the criminal
domestic violence section. In Hawkins v. LAPD371 a police officer became
involved in a domestic situation within the County jurisdiction. The Sheriff’s
Department informed the LAPD and the Watch Commander responded to the
scene with approximately 10 officers. While the County did not file a report or
process the incident for prosecution, the Police Department administratively
charged the officer with a violation of Domestic Violence. The discipline was
overturned by the Court as the elements of DV were not adequately proven; the
officer’s spouse refused to testify and the charge relied solely on hearsay
testimony. The result might have been different had the Department charged
him with Conduct Unbecoming resulting in the dispatch of another police agency.
Another case demonstrates the extreme measures a Court undertook to
determine that the offense for which the deputy entered a plea agreement was
an element of the “legislative intent” of the domestic violence provision of the
Brady Act 18 U.S.C. Section 921 (a)(33). In Prier v. Steed372 the deputy pled
guilty to “Disorderly Conduct by Fighting,” a City Ordinance charge. She was
informed by her attorney that this charge would not result in her termination by
the Sheriff and her State certification would not be in jeopardy. But, she was
terminated and the Court found that this charge would prohibit her from carrying
a weapon.
At the Legal and Liability Risk Management Institute we are recommending the
adoption of the following definition of Domestic Misconduct:
“Domestic misconduct: The agency defines this type of conduct very broadly.
This definition may be broader than State law, but it is intended to assure the
continuation of positive performance within the agency by the involved employee
and other members of the agency. Domestic involves any employee who is or
has been married to the other party, involves any member of the employee’s
household, is or has lived with the other party, has had a child with the other
371
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party, or is or has engaged in an intimate relationship with the other party.
Misconduct refers to any physical assault or battery, vandalism, stalking,
intimidation, coercion, or criminal act against a party within this form of domestic
relationship.
Collateral misconduct: Any conduct by another member of the police agency to
assist another agency employee in the continuation of the act of domestic
misconduct. This would also include any actions designed to shield the
employee or impair the ability of the agency to be informed of the domestic
misconduct.”
By using an administrative definition for domestic misconduct, the agency has
the ability to require specific employee participation in any agency directed
investigation and directions, to investigate the incident and collateral conduct
according to its administrative investigation guidelines, and adjudicate the matter
consistent with reasonable and defensible principles. The agency is better able
to evaluate and investigate the matter on a broader scale.
Immediate
supervisory intervention steps can occur without undue external interference.
The agency can provide the employee with supportive assistance and, when
necessary, remedial sanctions. Under extreme cases, the agency is in a better
position to take disciplinary actions against the employee and other agency
employees who might become negatively involved. The burden of proof for
these disciplinary actions is less than that required for a criminal conviction.

Convictions for DV Related Offenses and the Impact on Agency
Employees
Brian Batterton- United States v. Hayes

When the United States Congress enacted the federal Gun Control Act of 1968,
the Act prohibited convicted felons from possessing firearms. In 1996, Congress
amended the Act such that it also prohibited persons who were convicted of a
“misdemeanor crime of domestic violence” from possessing firearms.373 On
February 24, 2009, the United States Supreme Court decided the United States
v. Hayes374, in which the court was asked to decide the parameters of this 1996
amendment.
In Hayes, in 2004, police officers responded to Mr. Hayes home in response to a
call reporting domestic violence. While at Hayes’ home, the police received
consent to search the home for weapons and they discovered a rifle. They also
learned that Hayes had recently possessed several other firearms. Based on the
18 U.S.C. § 922(g)(9)[makes it “unlawful for any person...who has been convicted in any court of a
misdemeanor crime of domestic violence...[to] possess in or affecting commerce, any firearm or
ammunition.”]
374
United States v. Hayes, 555 U.S. ___; 129 S.Ct. 1079 (2009).
373

Jack Ryan © 2016

378

Legal & Liability Risk Management Institute
fact that, in 1994, Hayes was convicted of misdemeanor “battery” against his
former wife, he was indicted for violating the federal Gun Control Act. 375
Hayes entered a plea with the right to appeal. Ultimately, the case was appealed
to the United States Supreme Court. The issue before the court was, simply put,
whether, under the Gun Control Act, the “misdemeanor crime of domestic
violence” must be a specific “domestic violence crime” (i.e.: domestic violence
battery) that has as an element of the specific crime that the victim be a person
with a specific domestic relationship; or, stated the other way, whether the
“misdemeanor crime of domestic violence” could simply be a generic violent
misdemeanor (i.e.: battery) as long as the victim of the crime is a person of the
qualifying domestic relationship (i.e.: spouse, former spouse...)?
The court noted that, under 18 U.S.C. § 921(a)(33)(A), a “misdemeanor crime of
domestic violence” has two requirements. First, the crime must have, “as an
element, the use or attempted use of physical force, or the threatened use of a
deadly weapon.376 Second, this crime must be “’committed by’ a person who has
a specified domestic relationship with the victim.”377 The court further noted that
the definition does not impose a requirement that the specified domestic
relationship be included in the predicate offense as an element of the crime.
In upholding Hayes’ conviction, the Supreme Court stated:
Most sensibly read, then, § 921(a)(33)(A) defines “misdemeanor crime of
domestic violence” as a misdemeanor offense that (1) ‘has, as an element, the
use [of force],’ and (2) is committed by a person who has a specified domestic
relationship with the victim. To obtain a conviction in a § 922(g)(9)
prosecution, the Government must prove beyond a reasonable doubt that
the victim of the predicate offense was the defendant’s current or former
spouse, or was related to the defendant in another specified way. But that
relationship, while it must be established, need not be denominated an
element of the predicate offense.378 [emphasis added]
Therefore, the crime that triggers the prohibition of firearms possession
contained in § 922(g)(9), does not have to be a specific “domestic violence”
crime. Rather, the crime can be a generic violent misdemeanor crime (involving
the use or attempted use of physical force or the threatened use of a deadly
weapon) as long as the victim of that crime was in a particular domestic
relationship with the perpetrator.
Practical Implications of Hayes

375

18 U.S.C.§ § 922(g)(9) and 924(a)(2)
Hayes,(quoting 18 U.S.C. § 921 (a)(33)(A)(ii))
377
Id.
378
United States v. Hayes, 555 U.S. ___; 129 S.Ct. 1079 (2009).
376

Jack Ryan © 2016

379

Legal & Liability Risk Management Institute
When conducting background investigations of law enforcement applicants, if an
applicant has a misdemeanor conviction involving the use or attempted use of
physical force or the threatened use of a deadly weapon, the investigator must
determine if the victim of that crime was involved in a “domestic relationship” with
the applicant. The domestic relationships that trigger the prohibition against
firearms possession are “current or former spouse, parent, or guardian of the
victim, by a person with whom the victim shares a child in common, by a person
who is cohabitating with or has cohabitated with the victim as a spouse, parent,
or guardian, or by a person similarly situated with a spouse, parent, or guardian
of the victim.”379 If the victim is one noted, then the applicant is prohibited from
possessing a firearm and not qualified for a sworn law enforcement position.
Agencies that employ officers that have been previously convicted of a
misdemeanor crime of violence, should determine the relationship between the
officer and the victim. If the victim is of a qualifying relationship (see previous
bullet), then the officer is prohibited from possessing a firearm.
Lastly, of course, this case has applicability for officers that enforce the Gun
Control Act in the course of criminal investigations.
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Chapter 12 Property & Evidence
Any law enforcement manager that doubts the potential for exposure that exists
in the property or evidence function should simply scroll the headlines of major
cities. On a regular basis, one can find a law enforcement agency that is under
scrutiny as a result of allegations, real or imagined that items, which may include
drugs and money, are missing from the agency property room. One of the
problems develops as a result of the fact that most agencies in the United States
still use their injured, disciplinary or other officers who are unable to go on the
street for some reason, to run the property function. In reality, law enforcement
agencies would be better off hiring Walmart inventory clerks, whose training and
experience makes them much better prepared for the evidence and property
function.
The key to success in this area is the adoption of a detailed policy as well as
regular audits to ensure compliance with the policy. Routine inspections should
include the random selection of documentation from the property/evidence file
followed by a search of the evidence room for the item. If the item is located in
its proper place, compliance is verified. The reverse should also be done. An
item should be randomly selected from the shelf and all of its accompanying
paperwork should be examined to ensure that each item in inventory is backedup by proper documentation. Anytime there is a change of personnel in the
property/evidence area, a complete inventory/audit must be done for the
protection of incoming personnel, outgoing personnel, and the agency.
Additionally, locks and alarm codes must be changed. Remember, the more
limited the access, the less likely items will be missing.
In Arizona v. Youngblood,380 the Supreme Court announced a three-part test for
determining when a defendant would be able to claim a violation of due process
based upon lost or destroyed evidence. The Court held that due process would
only be violated in cases where the evidence is lost or destroyed as the result of
bad-faith on the part of law enforcement.
In Illinois v. Fischer,381 the Court faced a case involving the destruction of
evidence following a discovery request regarding the evidence.
In September of 1988, Gregory Fisher was arrested for possession of cocaine.
The cocaine was discovered after Fisher was observed making “furtive”
movements during a traffic stop. Fisher was formally charged with the cocaine in
October of 1988. Eight days after being charged Fisher made a discovery
request with respect to the cocaine. The City of Chicago, which had tested the
380
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cocaine four times respond to the request indicating that the cocaine would be
“available at a reasonable time upon request.”
Fisher fled the jurisdiction after posting bond and was on the run for ten years. In
1999 he was arrested on an unrelated charge and the cocaine was uncovered.
Prior to trial on the cocaine charge it was discovered that the cocaine had been
destroyed by the Chicago Police in accord with their established procedures.
Fisher moved to have his charges dismissed based upon the destruction of the
evidence.
In rejecting Fisher’s due process claim, the Court pointed out that if the
prosecution suppresses or fails to disclose exculpatory material a due process
violation would occur irrespective of good or bad faith. The Court distinguished
this case where the evidence was inculpatory in that it tended to show Fisher’s
guilt. The Court held that Fisher would have to show bad-faith on the part of the
police. Such bad faith was not present here.
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Chapter 13 Off-Duty Issues
The potential liabilities related to off-duty conduct as well as secondary
employment are many. Agencies must recognize that off-duty officers may take
action while off-duty due to their position as a police officer. Irrespective of
policy, the custom and practice in the law enforcement profession is that, to
some degree, officers are always on-duty and in many cases always armed.
Courts have concluded that when an agency has a policy requiring officers be
always armed and always on duty, they must conduct training on issues such as
off-duty use of force. Since the custom and practice of law enforcement is to be
always on duty and always armed, all agencies must address this issue. If one
doubts that officers will act as an officer while off-duty, consider this one
hypothetical: You or one of your fellow officers is driving down the street while
off-duty when you observe a little old woman being knocked to the ground by a
thug who is ripping her purse from her arm. Will you keep driving? Will you call
the police and not take any action? Will you intervene in this robbery in an
attempt to help the old woman? The answer for most law enforcement officers is
apparent.
On January 28th 2000, the Providence Police Department received a call that
would irreversibly change the lives of three officers forever. Officer Carlos
Saraiva, a three-year veteran, and Officer Michael Solitro, a rookie who had
completed his field training just days earlier, were riding as partners due to a
shortage of police vehicles.
Officer Saraiva and Solitro monitored a call of two women fighting in the parking
lot of Fida’s Restaurant. Fida’s Restaurant was one of only two restaurants in
the City of Providence, a city of nearly 200,000 people that had an operating
license which enabled it to remain open after the hundreds of other bars and
clubs in the city closed. Due to the scarcity of open restaurants, Fida’s regularly
drew a diverse bar and club crowd that made it a hot-spot for police activity and
crime.
The fight at Fida’s had started inside the restaurant when two females began
arguing. One of the females had insulted the other by asking her out on a date,
mistakenly believing she was a lesbian. One of the females involved broke a
glass and attempted to slash the other woman. A worker in the restaurant began
screaming at the females to take it outside.
Once outside, the fight escalated further as the two females, who were
accompanied by their respective companions, moved into the parking lot of the
restaurant. One of the women, Crystal Calder, was joined by her boyfriend,
Aldrin Diaz. Outside in the parking lot, Calder shouted to Diaz to get her gun
from the car. Meanwhile, Officer Saraiva and Solitro pulled up to the restaurant.
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Instead of seeing two girls fighting as reported, they observed Diaz pointing a
gun at other people in the parking lot.
The two officers, upon observing the man with the gun, immediately sought
cover. Officer Saraiva, who had been driving was immediately exposed to Diaz,
whose position in the parking lot was on Saraiva’s side. Officer Saraiva jumped
from the police vehicle and positioned himself behind two telephone poles that
had been strapped together. Officer Solitro, only eight days off field training, got
out of the vehicle and moved behind the engine block and wheel of the police car
on the passenger side. Both officers, now having cover between them and Diaz,
began shouting commands for Diaz to “DROP THE GUN.” Diaz complied with
the two officers, but dropped the gun into the passenger compartment of a car
that he was standing next to. The officers began telling Diaz to get on the
ground. When Diaz complied, Officer Solitro, who was positioned behind the
police vehicle and off-center to Diaz position between two vehicles, lost sight of
him. Officer Solitro then moved over behind the car in which Diaz had dropped
the gun in order to maintain visual contact of Diaz.
As the officers continued to take control of Diaz, another man came out of the
restaurant and began approaching Diaz, who was prone on the ground. The
officers observed that this man had a gun in his hand and that the gun was
pointed toward Diaz. The officers immediately began shouting for this man to
drop the gun. The man continued toward Diaz. As he closed in, Officer Saraiva
and Officer Solitro each fired two shots. Officer Saraiva’s two shots hit the man
in the chest and would later be determined to have been fatal rounds. Officer
Solitro’s first shot went into the car that he was positioned behind. His second
shot struck the man in the forehead and was also a fatal shot. Aldrin Diaz, the
initial gunmen told detectives later that he felt that the man was about to kill him
and he could not believe the officers were allowing this man to close in on him.
He recanted this statement after he was charged with felony murder.
As officers began arriving at the scene, one officer, looking at the man on the
ground, thought he looked familiar and reported that fact to his supervisor. The
supervisor agreed and told him to check the deceased man’s pocket for
identification. When the officer did, he found Cornel Young Jr.’s police badge
and identification in his back pocket. Officer Saraiva and Officer Solitro had
mistakenly shot one of their fellow-officers, Cornel Young Jr., the son of the
highest ranking African-American police officer in the City of Providence. Officer
Young had merely been waiting for a steak sandwich at the takeout counter
when this fight had started in the restaurant. Tragically, Officer Saraiva and
Young were classmates in the police academy, had worked together for three
years and were friends.
According to materials on the National Law Enforcement Officer’s Memorial website, there have been approximately 200 friendly fire deaths in the time period for
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which statistics have been collected on line of duty deaths.382 Only 28 have been
from mistaken identity, with others occurring from things like cross-fire or training
accidents.383
The issues surrounding the death of Cornel Young Jr. are not limited to off-duty
officers.
In fact several “Friendly Fire-Mistaken Identity” cases involve
plainclothes and undercover officers who were shot while trying to make an
apprehension. An example includes Detective Kely Wilkins, an Oakland
California detective who, while on-duty, got involved in a foot pursuit of a subject
who had just fled from a stolen vehicle. As uniform officers pulled onto the
scene, they observed Wilkins standing over the subject while holding a gun in his
hand. The officers got out, shouted toward Wilkins, and when Wilkins turned his
head toward the two officers, they opened fire, killing him. In a civil rights claim
filed by Detective Wilkins’ family, the court denied the shooting officers’ motion
for qualified immunity after another officer testified that it was clear from
Detective Wilkins’ actions at the time of the shooting that he was an officer trying
to make an arrest.384
During the subsequent lawsuit in the Young case some of the focus centered on
an allegation that the Providence Police Department had a policy requiring
officers be “always armed and always on duty.” The plaintiff’s expert witness
testified that these policies were antiquated and that Providence was the last
metropolitan police department to have such a policy. The expert was obviously
wrong.
A recent survey conducted by the Legal and Liability Risk Management Institute
determined that nearly thirty percent of the departments in the United States still
have an “always armed/always on duty policy.” (See chart 1.) Example agencies
include: Miami-Dade; Bakersfield, California; and the West Virginia State Police
to name a few.

“Officers Killed by Friendly Fire” Craig Floyd, National Law Enforcement Officer’s Memorial website,
2000.
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CHART 1 LLRMI Survey November 2005

Additionally, fifty-percent of police agencies nationwide require officers to take
action while off-duty to protect life or property. Over ninety-percent of agencies
would expect off-duty officers to take action under some circumstances.
Irrespective of agency policy, the survey clearly leads to the conclusion that the
custom and practice of law enforcement throughout the United States is to be
always armed and always on duty. Law Enforcement officers have been further
encouraged to always be armed by recently enacted federal legislation that
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allows off-duty and retired law enforcement officers to carry firearms with them
throughout the United States.385
Training for Off-Duty Events
Two issues facing law enforcement with respect to off-duty events are whether
the agency has conducted any training on off-duty use of force or off-duty
confrontations. The Legal and Liability Risk Management Institute’s survey of
agencies from throughout the United States revealed that the majority of law
enforcement agencies throughout the United States are not conducting training
on these important issues.

Figure 2 LLRMI Survey Conducted November 2005

Once it is recognized that officers will become involved in police events while offduty, the question becomes whether or not police agencies have any obligation
to train officers with respect to these off-duty incidents. The United States Court
of Appeal for the 10th Circuit, in Brown v. Gray,386 reviewed an off-duty police
shooting. An officer involved in a road rage incident chased a man and shot him
three times. The officer reported that the man had pointed a gun at him.
At issue in the case was a policy that required officers to be “always armed and
always on duty.” It should be noted that while only thirty percent of agencies
around the country still maintain this policy, many agencies have a custom of offduty officers being always armed and always on duty. Do policy makers know
that their officers carry firearms while off-duty? Do policy makers know that their
off-duty officers who witness a crime against a person (for example, a hand-bag
snatch from an elderly woman), are likely to take police action. If the answer to
these questions is yes, then the agency could be found to have notice of a
385
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custom of being always armed and always on duty which has the force of official
policy.
Although the Denver Police Department had the policy requiring officers to be
always armed and always on-duty, the agency did not conduct training on the
use of force in the context of off-duty action. A captain from the Denver Police
Department testified that the agency chose consciously not to distinguish off-duty
from on-duty use of force because the two were identical. A police practices
expert testified that the two circumstances were very different and there should
have been distinct training for the off-duty circumstance.
How are the two different? One simply has to consider an officer’s use of force
continuum in these distinct situations. While on-duty an officer has the command
presence of his or her uniform; a marked police vehicle; a police radio; handssoft and hard; pepper-spray; handcuffs; an impact weapon; bullet-proof vest;
available back-up officers and his or her firearm. While off-duty an officer has his
or her hands and their firearm. Certainly the use of force issues change.
As the Young case makes clear, an off-duty officer’s use of force is not the only
consideration to be concerned about. An off-duty or plainclothes officer must
recognize the danger of misidentification when they take action. The first trial in
the Young lawsuit resulted in a dismissal of all training claims against the
Providence Police Department at the close of the plaintiff’s case.387
The United States Court of Appeal for the 1st Circuit reviewed the Young case on
appeal. The court overturned the decision of the trial judge and returned the
case to the trial court for a determination as to whether the Providence Police
Department had properly trained its officers on how to identify off-duty officers in
an on-duty/off-duty confrontation.388 In December of 2005, a jury in the Federal
District Court, District of Rhode Island returned a verdict in favor of the
Providence Police Department on the training claims after numerous officers and
trainers testified as to the types of training conducted with respect to off-duty
confrontations.

What Type of Training Should Be Conducted?
First and foremost, agencies must decide as a policy matter, whether or not
officers are required to be armed while off-duty. Secondly, the agency must
decide, what action, if any, an officer is required to take. That said, agencies
should recognize that irrespective of agency policy, officers will carry firearms
and will take action while off-duty. This leaves only one remaining question: How
can agencies best prepare their officers for off-duty/on-duty confrontations?
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Agencies should include protocols for plainclothes/uniform officer confrontations.
Agencies should establish protocols that are workable. The New York City
Police Department has protocols that encourage on-duty officers to approach
armed-suspects from behind and announce “Police Don’t Move.” This approach
would allow a challenged off-duty officers to, without moving, announce that he
or she is a police officer. It is unclear whether the policy requires NYPD officers
to treat every person with a gun as an off-duty officer until they determine
otherwise. Such a protocol may not work in the situation which occurred in
Young, where he came on the scene in front of the officers after they were
already in position.
Training should include scenarios where the officer being trained moves through
the scenario as the on-duty officer who must make decisions; as the off-duty
officer who must respond to the commands of the on-duty officer; and, as a
plainclothes officer.
The training should emphasize to the off-duty and
plainclothes officer that they may not be recognized by the responding uniformed
officer and thus, they must take extra precautions in order to avoid a potential
tragedy. These precautions would include:


Providing information to responding officers by telephone or radio of the
presence of a plainclothes or off-duty officer on the scene as well as descriptive
information where possible.



Prominently displaying their badge without making a movement that may be
perceived as threatening to the responding officers.



Immediately following the commands of responding officers.



Using caution to ensure that any movements are not perceived as threatening
toward the responding officers.



Loudly identifying themselves as law enforcement officers to responding officers.
The only way that law enforcement can avoid friendly fire tragedies is through
proper training for all of their officers that will heighten awareness as to the
potential for these mistaken identity cases. In all cases the burden falls upon the
off-duty or plainclothes officer, otherwise responding officers would have to treat
every person with a gun as if he or she were a law enforcement officer until
determining otherwise. This is simply not a workable solution to this issue.
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Chapter 14 Sexual
Harassment/Discrimination/Misconduct
A major problem that has plagued law enforcement over the last two decades is
sexual misconduct. The long-standing men’s culture of law enforcement may
have played a role in this pervasive problem.
In order to address this issue, law enforcement must first acknowledge the
existence of sexual misconduct in the profession and then take active steps to
address the cultural issues that allow such conduct to continue. The purpose of
this manual is to define the various types of sexual misconduct that has existed
in the law enforcement profession; to provide case-based scenarios for training
purposes; to outline the legal and liability issues of the involved officer and the
agency; and to provide agencies with the appropriate response to these issues.

Sexual Harassment
Sexual misconduct takes many forms in the law enforcement profession. First,
there is sexual harassment. Sexual harassment takes on two forms. The first
type is referred to by the courts as quid pro quo harassment. The term quid pro
quo is a Latin contractual term meaning something for something. In the sexual
harassment context, it means if the worker wants to be rewarded with a
promotion or pay raise, they have to provide something, of a sexual nature, to
their supervisor. The second type of sexual harassment, which law enforcement
agencies are often faced with is referred to as the hostile work environment. A
hostile work environment is one in which sexual comments; sexual jokes, sexual
pictures etc. are so pervasive that a person is affected in their ability to perform
their job.

Sexual Harassment Progression
•
•
•
•
•
•
•
•
•
•

Non-Physical
Pressure for Dates
Sexual Jokes
Teasing
Remarks
Personal Questions
Suggestive Looks/Gestures
Physical/ Non-Physical Intimidation:
Sexual Favors
Pinching
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•
•
•
•
•
•

Touching
Phone Calls
Blocking
Cornering
Sending Materials of Sexual Nature
Physical- Sexual Assault-and Attempts

The next type of sexual misconduct is sex discrimination. Sex discrimination
occurs when a supervisor or a law enforcement entity utilizes sexual stereotypes
to base their decisions with things like hiring, promotion or discipline. The
allegation in this type of case is that the agency inappropriately uses gender or a
sexual stereotype as a basis for an employment decision.
One example involved a female detective who was not eligible for agency callback (overtime) for serious crimes. This detective’s agency had a policy that
anytime a serious crime occurred on a weekend or after-hours, a detective was
called back on an overtime basis in order to conduct the follow-up investigation.
All of the detectives were in a rotation except for the one female detective who
was not allowed to take this call-back because the supervising officer felt that a
female could not work alone and thus would have to be accompanied by a
second detective on overtime. Clearly, the supervisor’s decision was based
upon an improper sexual stereotype that constituted discrimination.
The final type of sexual misconduct to be addressed in this manual involves the
misuse of police power by officers to gain sexual favors from citizens with whom
they come into contact. Newspapers and television news broadcasts regularly
publicize the acts of some law enforcement officer who has coerced a person
into a sexual encounter in exchange for leniency in an arrest or motor vehicle
violation. There are also cases where an officer who, under the guise of
providing protection to someone who is of diminished capacity due to alcohol or
drugs, has also coerced a sexual encounter.
All three of these various types of misconduct are not only seen in newsprint,
they are also seen in various judicial decisions following lawsuits brought by the
effected party against the individual officer as well as the law enforcement
agency. All three types of conduct have an adverse effect on the law
enforcement profession generally and the employing agency specifically.
Through education and training, agencies can begin to change the culture that
has allowed this type of misconduct to continue. Strong policy, coupled with
enforcement will speed the process and send a message to employees that this
type of conduct will not be tolerated. Finally, proper decisions by the employees
themselves will protect them from one of the most difficult type of legal action
they may ever face.
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Sex Discrimination/Orientation
Philip, now Philiecia, Barnes a member of the Cincinnati Police Department filed
a lawsuit alleging, among other things, sex discrimination after he failed to pass
the probationary period following his promotion to sergeant.389
In 1999, Phillip Barnes was living as a pre-operative male to female transsexual.
When Barnes worked as a police officer during the day, he lived as a male,
although admittedly he had a French manicure, sometimes wore lipstick to work,
and had shaped his eyebrows. At night Barnes lived as a female. The Cincinnati
vice squad had taken pictures of Barnes at night.
In 1998, with some seventeen years on the department, Barnes sought
promotion to sergeant. He finished 18th out of 105 candidates on the written
portion of the promotional sergeant. At the time of the promotional process,
Barnes was well known throughout the department as a homosexual, bisexual,
and cross-dresser.
Barnes was promoted to probationary sergeant. He began to have problems
with a portion of the evaluation process, specifically: “command presence.” In
testimony during the lawsuit, several officers who served as evaluators for
probationary sergeants testified as to the definition of command presence. The
court noted that each officer supplied a different definition, thus concluding this
standard as “subjective.” During his initial probationary period, Barnes was
assigned under the command of a lieutenant, who regularly and openly
discussed the number of lesbians in the police department and who admittedly
did not believe there was anything wrong with his discussing a female’s sexual
orientation while on duty.
After some period of time, the lieutenant supervising Barnes’ probationary period
critiqued Barnes for poor judgment in the field, failures in preparing documents
and a failure to complete assignments on time. Following this evaluation, a
special training program, approved by the chief, was set up for Barnes. No other
probationary sergeant had ever been placed in such a training program. The
program required that Barnes be evaluated on a daily basis by seven other
sergeants. Barnes was not allowed to ride alone during this period and at the
end was required to wear a microphone and utilize a police vehicle with a video
camera. One of the sergeants involved in this evaluation period advised Barnes
that the department did not want him to pass probation because he was not
“masculine enough.” This same sergeant testified in the lawsuit that the purpose
of the special training/evaluation program was set up for his failure and was
intended to fail him from the sergeant’s position. It was acknowledged by the
City, that a Colonel in the department told Barnes that he needed to act more
masculine and stop wearing makeup before the promotion. Following this
389
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special evaluation period, Barnes failed probation and lost his promotion to
sergeant.
Barnes then filed a lawsuit based in sex discrimination. A jury awarded Barnes
$150,000 in compensatory damages; $140,000 in “front pay” and $30,511 in
back pay. He was further awarded $527,888 in attorneys’ fees and $25,837 in
costs.
On appeal, the city argued that Barnes, as a transsexual was not within a
protected class. The United States Court of Appeal disagreed, asserting that
transsexuals were in a protected class and the denial of a promotion based upon
sexual stereotypes would amount to sex discrimination.
The court pointed out that in order for a law enforcement officer to prove sexual
discrimination under the Federal Law (Title VII) they must show:
The law enforcement officer must show that he or she belongs to a protected
class.
He or she applied for and was qualified for a promotion.
He or she was considered for and was denied the promotion.
Other employees of similar qualifications applied for and received the promotion.
In determining that transsexuals were a protected class, the court cited a
previous case which held: “Sex stereotyping based on a person's gender nonconforming behavior is impermissible discrimination, irrespective of the cause of
that behavior; a label, such as ‘transsexual,’ is not fatal to a sex discrimination
claim where the victim has suffered discrimination because of his or her gender
non-conformity.”390
The Court of Appeals then turned to the evidence which supported a finding of
discrimination. The court noted that Barnes’ performance ratings during the
probationary period, while low, surpassed at least one other probationary
sergeant who passed probation; no other probationary sergeant had ever failed
probation; Barnes’ sexuality and cross-dressing was well known in the
department; Barnes was extensively criticized for lacking command presence
and at least one supervisor informed him that he was not masculine enough;
Barnes was placed in a special program that no other probationary sergeant has
ever been placed in; and Barnes was told by another sergeant that the
department was going to fail him because he was not masculine enough.
In conclusion, the United States Court of Appeal for the 6th Circuit upheld the
finding and award of the jury finding that the evidence supported a finding by the
390
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jury that Barnes had been discriminated against based upon sexual stereotypes.
The court also upheld the courts award of attorney’s fees in excess of $500,000.

Chapter 15 Selection Hiring Retention
Hiring and retention of police officers who fail to meet standards including ethical
as well as performance standards is an exposure to both liability as well as the
safety of other agency members. This task exposes an agency to more than one
type of liability. This section focuses on the liability that occurs when an agency
hires someone who fails to meet the proper standards for law enforcement, and
that person subsequently injures a person in a way that was foreseeable based
upon the known deficiency.
The United States Supreme has indicated that a single bad hiring decision can
lead to agency liability.391 In the Bryan County case, the sheriff hired a deputy
who had a pre-hire criminal record which included assault and battery, public
drunkenness, and resisting arrest. Subsequent to the hiring, the deputy was
accused of using excessive force. The plaintiff in the case argued that the
agency should be held liable for failing to properly screen the deputy’s
background before he was hired. Arguably, if a background had been properly
done, the deputy would not have been hired and thus, would not have used
excessive force against the plaintiff. In its analysis of the case, the Supreme
Court indicated that a single hiring decision may create liability; however, it must
be shown that the background issues discovered would be predictive of the
future misconduct. In the end, the Court found that this deputy’s background, an
assault and battery from a fight in college, was not predictive of future excessive
force.
Pryor v. Debnam392 provides an example of the type of hire that exposes an
agency and supervisors to liability. According to the plaintiff in this case, Officer
Debnam of the University of North Carolina Police Department was hired by the
University after being forced to resign from the Raleigh Police Department due to
sexual misconduct. Additionally it was alleged that the officer who conducted the
background check, recommended that Debnam not be hired. Once hired it was
alleged that he had been the subject of complaints with a sexual content and that
no action had been taken. Plaintiff’s contact with Officer Debnam occurred when
he pulled her over for traffic violations. She reported that Debnam insisted upon
watching her urinate on the side of the road and after he reportedly observed a
plastic baggie in her crotch area, he had her do a self-imposed body cavity
check.
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The lawsuit against the chief of police was allowed to go forward in this case.
The court concluded that if the chief knew about the pre-hire background which
related to sexual misconduct and the sex-related complaints post-hire, then a jury
could find that the chief was deliberately indifferent. It is important to note that
the pre-injury background in this case has a direct correlation to that which
actually occurred.
Gros v. City of Grand Prairie provides another example of the need to look at a
prospective candidate’s background and determine if that background is
predictive of future conduct that may expose the agency to liability.393 This case
involved two plaintiffs, one was Gros who alleged excessive force and sexual
misconduct against Officer Rogers and a second, Sikes, who alleged sexual
misconduct against Officer Rogers. It should be noted that Officer Rogers
admitted to the complaint of Sikes. That complaint involved a car stop where
Rogers alleged asked Sikes if she were wearing underwear, reached down her
pants and pulled his hand out and licked his fingers. He also went called her the
next day and indicated he was coming to her dorm room.
In this case, the agency was aware of Officer Rogers prior background from his
position as a University of Texas police officer. A prior supervisor, who was
interviewed, indicated that Rogers would have to be closely monitored. A
psychological exam indicated that Rogers was rigid and “badge heavy.”
Notwithstanding this information, Rogers was hired by the Grand Prairie Police
Department. Ultimately, the court concluded that Rogers’ background, although
questionable, did not meet the correlation requirement of being predictive that he
would commit the sexual misconduct and type of excessive force at issue in this
case.
It is important to note that even when a case is successfully defended on behalf
of the hiring agency, the case still had to be defended. Where an officer’s
background makes them unsuitable for hire agencies should not risk the
agency’s reputation.
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Chapter 16 Internal Affairs &Complaints
The internal affairs process exposes the agency to two distinct liabilities. The
first is the liability exposure when employees are disciplined and due to failures in
the investigative process, the employee is able to file a lawsuit, and in some
cases prevail, against the agency. The second type is when a plaintiff, who sues
an officer and the agency is able to make claim against the agency due to
failures in the agency’s internal affairs process which ratifies officer misconduct
by failing to hold officers accountable for their actions.

The Administrative Interview
The Fifth Amendment provides that no person shall be compelled to give
testimony against him or herself. This right against self-incrimination is not
absolute. The government has the power to compel a person’s testimony even
when that testimony is incriminating. The government must however provide the
person so testifying with protection that is similar to the Fifth Amendment
privilege. The mechanism by which the government may compel incriminating
testimony is immunity.
Courts have recognized two types of immunity. Transactional Immunity is a type
of immunity under which a person cannot be prosecuted for the transaction or
offense for which they have been granted immunity. For example, if Officer
Dibbles committed a theft while working as a police officer and was granted
transactional immunity in exchange for his compelled testimony, he could not be
criminally charged with the theft offense. Officer Dibble could not be charged
criminally even if there was evidence, totally independent of his compelled
testimony that would support a criminal conviction.
Testimonial or Use/Derivative Use Immunity is a form of immunity that protects
the person giving incriminating statements from the use of his or her statements
or any evidence gained directly or indirectly from the person’s statement from
being used against them in a criminal prosecution. Under a grant of testimonial
immunity a criminal prosecution may still be brought, however the prosecution
must be based upon evidence that is independent of the compelled immunized
statement.
The federal courts and most state courts recognize testimonial or use/derivative
use immunity.394 In U.S v. Apfelbaum a former district attorney for Philadelphia
was granted immunity in accordance with the federal immunity statute after he
exercised his Fifth Amendment privilege before a federal grand jury. The grand
394
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jury was investigating a staged robbery at a car dealership where it was believed
that Apfelbaum might have aided the owners of the dealership. Following the
grant of immunity Apfelbaum testified. During his testimony, Apfelbaum denied
trying to locate Mr. Brown, one of the dealership owners, while on a trip to
Florida. Apfelbaum also denied lending money to Brown. The government
charged and convicted Apfelbaum of giving false statements. At his trial,
portions of his immunized testimony, including items that were not false, were
introduced as evidence to prove that Apfelbaum knowingly gave false testimony
following the grant of immunity.
The Third Circuit Court of Appeal agreed with Apfelbaum’s argument that only
the false statements should have been admitted at his trial and not the other
portions of his testimony that were used by the government to establish his
knowledge that the false statements were, in fact, false. The United States
Supreme Court overturned the decision of the Third Circuit. A number of the
Court’s observations are instructive. The Court pointed out that immunity does
not have to be a mirror image of the Fifth Amendment privilege. For example, a
person who exercises their Fifth Amendment privilege and is not subsequently
forced to testify does not risk being caught making a false statement because
they have made no statement at all. Further, immunized testimony may be used
in a civil trial against the person who made the statement.
In some
circumstances the immunized testimony may also be used to impeach the
person who gave the testimony. As the Court pointed out in Apfelbaum, a
person who has been immunized cannot be viewed as holding the same position
as a person who has remained silent and not forced to give testimony. “This
Court has never held, however, that the Fifth Amendment requires immunity
statutes to preclude all uses of immunized testimony. Such a requirement would
be inconsistent with the principle that the privilege does not extend to
consequences of a non-criminal nature, such as threats of liability in civil suits,
disgrace in the community, or the loss of employment.” Cite omitted.
Immunity Granted under Garrity
Most grants of immunity occur under the jurisdiction of a court in accordance with
a statute. See E.g. 18 U.S.C. 6002. One type of immunity that developed in the
context of investigations of public and government employees is that which is
commonly referred to in the law enforcement setting as a “Garrity” interview.
“Garrity” interviews and “Garrity” warnings derive their label from a United States
Supreme Court decision, Garrity v. New Jersey.395
The Garrity case involved officers who were questioned regarding a ticket-fixing
scheme. The officers were informed that their answers could be used against
them in a criminal case and also informed that the failure to answer could result
in their dismissal from the police department in accordance with an existing state
395
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statute. The officers agreed to answer and were subsequently charged
criminally. In its review of the case the United States Supreme Court held that the
choice between incriminating one’s self and losing one’s livelihood amounted to
coercion which is prohibited under the Constitution. Statements taken as the
result of this type of coercion cannot be used in a criminal case. In essence the
Court held that when a police officer is coerced, under threat of discipline, to give
a statement, the officer is immunized against the use of the statement in a
subsequent criminal prosecution.
Shortly after the Garrity case, the Court reviewed a case that was the flipscenario. In Gardner v. Broderick,396 the Court was confronted with another
investigation involving a police officer. In Gardner, a police officer was
subpoenaed to appear before a grand jury investigating the bribery and
corruption of police officers. An officer appearing before the grand jury exercised
his Fifth Amendment privilege after being warned that his failure to sign a waiver
of the privilege might lead to his dismissal from the police department. Because
he refused to waive the privilege against self-incrimination, the officer was fired.
In its review of the case, the Court decided that a police officer may not refuse to
answer questions relating to the performance of his or her duties as long as the
officer is immune from the use or derivative use of his or her answers in a
subsequent criminal prosecution. However, an officer cannot be forced to waive
his or her 5th Amendment privilege under the threat of dismissal from his or her
position. An officer cannot be fired for failing to relinquish the 5 th Amendment
privilege.
A number of cases have been decided since Garrity and Gardner interpreting the
scope of protection that public employees have during administrative interviews.
In reviewing these cases, one must keep in mind that these cases create a form
of immunity that is in the hands of investigators. There is no review by a neutral
and detached magistrate to determine if the immunity granted is appropriate
under the facts of the case being investigated. Some writers have criticized this
agency-imposed immunity citing the possibility of abuse.397
Transactional Immunity
The state of Massachusetts and, according to some commentators Alaska, are
the only state that requires a grant of transactional immunity before an officer can
be forced to speak regarding matters that may result in departmental
discipline.398 Officer Carney was one of several officers being investigated
regarding violations of the narcotics law. On two occasions Officer Carney was
396
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called in for interviews dealing with his fitness for duty. On both occasions he
was given Miranda warnings and informed that his answers could be used
against him in a criminal proceeding. When Carney refused to waive his rights,
the investigating officer acknowledged this refusal and then ordered Carney to
answer questions under the threat of discipline. In both instances Carney
maintained his silence after the investigating officer failed to adequately explain
the consequences of Carney’s refusal. During the second interview, Carney’s
attorney sought a clarification of the threat of discipline and asked what steps
had been taken to grant Carney immunity. Carney was suspended for his refusal
to answer questions.
The Supreme Judicial Court of Massachusetts dealt with two issues in this case.
First, whether the informal immunity offered in an administrative interview with a
public employee is valid. The SJC acknowledged that absent a valid grant of
immunity an officer could continue to exercise his or her constitutional privilege
and refuse to answer questions. In resolving this initial question, the court
acknowledged that informal grants of immunity “under the Fifth Amendment to
the United States Constitution can also arise where public employees are
compelled to answer questions narrowly and specifically related to their job
performance.”
In reviewing the warnings giving to Carney, the SJC concluded: “Where public
employers compel answers in an investigation, however, the employer, at the
time of the interrogation, must specify to the employee, the precise repercussions
(i.e., suspension, discharge or the exact form of discipline) that will result if the
employee fails to respond.” The court found that the investigating officer failed to
give Carney sufficient warnings.
On the second and more significant issue, the SJC found that in order to comport
with the Massachusetts Declaration of Rights, an officer who is forced to answer
incriminating questions under threat of job action, must be granted transactional
immunity.
In a more recent case, the Supreme Judicial Court re-affirmed the requirement of
transactional immunity under the Massachusetts Declaration of Rights, but
further explained that such a grant would only translated to use/derivative use
immunity in a federal prosecution.399
In Baglioni, union officials for the Salem Police Department sought to enjoin the
police department from ordering two officers to take a polygraph examination
unless the officers were first granted transactional immunity. The officers were
subjects of an investigation of malicious damage to another officer’s locker and
filing a false police report. The district attorney for the Eastern District of
Massachusetts had written a letter to the chief of police declining criminal
399
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prosecution on these matters; however the officers believed that the letter was
insufficient to provide them with transactional immunity.
The Supreme Judicial Court reviewed the power of the district attorney to grant
immunity outside of the immunity statute. The court asserted: “We shall assume,
without deciding, that a district attorney has authority to grant immunity to a
person with respect to events as to which that person is obliged to make
statements at the risk of loss of employment. The district attorney’s authority
extends, however, only to the limits of his district. Immunity from prosecution by
a district attorney in another district, by the Attorney General, or by a United
States attorney does not automatically flow from such a grant of immunity… One
who persists in the assertion that the promise does not fully protect his or her
rights against self-incrimination must be assured that the purported immunity (a)
is effective Statewide and (b) protects against the use of any statements in the
prosecution of any Federal crime… The fact that an effective State grant of
transactional immunity only translates into use and derivative use immunity for
Federal purposes presents no obstacle to compelling a person to answer
questions… The plaintiff officers have no right to insist on transactional immunity
from Federal prosecution.
Officers from Burlington Vermont sought a similar interpretation of the Vermont
Constitution when they sought a declaratory judgment that the department’s
promise of use/derivative use immunity was insufficient to protect officers against
self-incrimination.400 In BPOA, an officer, charged with violating department rules
on domestic abuse, was ordered to attend an interview and answer questions.
He was informed that his refusal of the order would lead to his dismissal.
The Supreme Court of Vermont reviewed the options available with respect to
grants of immunity. The court noted that the city has no power of prosecution
“and certainly no power to offer immunity from prosecution by the State of
Vermont.” The court went on to express concern “about the prospect of police
officers immunizing each other through disciplinary investigations, making
decisions without the involvement of prosecutors. Even if we assume everyone
will act in good faith, a very real risk exists that officers who commit criminal acts
will escape criminal responsibility because of acts taken in disciplinary
investigations.” The court rejected the union’s request for a declaratory
judgment and went on to make the following suggestion: “Ideally, the Legislature
should require that a prosecutor be informed of pending disciplinary
investigations, and the prosecutor should have the power to prevent coerced
interrogation that would lead to immunity claims that would defeat a criminal
prosecution.”
Compulsion as the Triggering Mechanism
Employees have Rights against Compelled, Incriminating Statements but
No Right to Garrity Immunity
400
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The right of government employees against self-incrimination requires
compulsion as a triggering mechanism for immunity against the use/derivative
use of their statements in a criminal prosecution.401 As with any statement
implicating the Fifth Amendment privilege against self-incrimination, statements
must also be incriminating and testimonial.
In Harrison, the plaintiff, a deputy who had been terminated brought suit against
the county sheriff’s department from which he had been fired. Deputy Michael
Harrison had become the subject of an investigation into property that had been
missing from the sheriff’s department property room. The internal investigation
ran concurrently with a criminal investigation into the missing items. On three
occasions Deputy Harrison and other officers were called in to give statements to
the deputies investigating the thefts. Prior to each statement Deputy Harrison
was afforded his “Garrity rights.”
After the three statements, Deputy Harrison was notified that a pre-disciplinary
conference would take place. “At this conference, Plaintiff was given a form
explaining his Garrity rights but was informed that no statements were being
compelled—he need not say anything.” Harrison’s attorney informed him that
since no statements were being compelled, Garrity immunity did not exist.
Deputy Harrison exercised his Fifth Amendment privilege and remained silent.
Following the conference, Deputy Harrison was suspended without pay. A
second conference was held at which time Deputy Harrison again remained
silent due to a lack of Garrity protection. Although the criminal investigation
concluded with no criminal charges brought against Harrison, he was terminated.
On appeal, Deputy Harrison claimed that his Fifth Amendment right against selfincrimination had been violated by the department’s refusal to provide Garrity
protection at every stage of the administrative process. In its review of the
cases, the United States Court of Appeals for the 11th Circuit concluded that
“Garrity only prohibits the compulsion of testimony that has not been
immunized… In other words, the employee may not be both compelled to testify
(or make a statement) and be required to waive his Fifth Amendment privilege….
An ‘employee’s rights are imperiled only by the combined risks of both
compelling the employee to answer incriminating questions and compelling the
employee to waive immunity from the use of those answers,’” in a criminal
prosecution. “The result of these prohibitions is that a public employee cannot be
terminated solely for the exercise of his Fifth Amendment privilege.” Conversely,
a public employee’s statement, compelled under the threat of the loss of their job,
cannot be used against that employee in a subsequent criminal trial.
Not Every Consequence of Invoking the Fifth Amendment Privilege is
Sufficiently Severe to Amount to Coercion
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A disciplinary action, short of termination may not be viewed as coercion to waive
the Fifth Amendment privilege against self-incrimination.402 In the Chan case an
officer won a judgment against the Chicago Police Department after he was
transferred from a prestigious assignment following his refusal to answer
questions before a grand jury based upon his Fifth Amendment privilege against
self-incrimination.
Prior to his transfer Officer Chan was assigned to the
Intelligence Division of the Chicago Police Department and was detailed to a
multi-jurisdictional task force on terrorists. In that assignment, Officer Chan had
a take-home car and received significant overtime pay. It was these two benefits
that he lost after his transfer.
In overturning the judgment for Officer Chan the United States Court of Appeals
for the 7th Circuit concluded that the “jurisprudence of the Supreme Court and
this court also makes clear that not every consequence of invoking the Fifth
Amendment is considered sufficiently severe to amount to coercion to waive the
right. Rather, the effect must be sufficiently severe to be ‘capable of forcing the
self-incrimination which the amendment forbids’ (cite omitted).” The court noted
that Chan only lost the two incidental benefits, overtime and take-home car that
went with his previous position and concluded that Deputy Superintendent
Wodnicki was entitled to qualified immunity with respect to his transfer of Chan.

Refusing To Answer Following a Grant of Immunity
“If appellant, a policeman, had refused to answer questions specifically,
directly, and narrowly relating to the performance of his official duties,
without being required to waive his immunity with respect to the use of his
answers or the fruits thereof in a criminal prosecution of himself, Garrity v.
New Jersey, supra, the privilege against self-incrimination would not have
been a bar to his dismissal.” Gardner v. Broderick, 392 U.S. 273 (1968).
In an administrative interview, where an officer has been afforded use immunity
under Garrity, the officer has no right to refuse to answer questions related to his
or her duties as a police officer and may be subject to discipline for the failure to
answer.403
The Hill case provides a good example. Hill revolved around a
photograph of a beaten detainee that disappeared after being placed on the desk
of supervising officer, J.D. Hill. A fellow officer reported that he had placed the
photograph on Hill’s desk in Hill’s presence. During the investigation Hill refused
to answer questions about the incident and refused to take a polygraph exam.
Hill was subsequently terminated from his position. Hill brought suit against the
Sheriff alleging, among other things, that his Fifth Amendment rights had been
violated. In its review of the case the United States Court of Appeal for the 11 th
Circuit observed: “As long as a public employer does not demand that the public
402
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employee relinquish the employee’s constitutional immunity from prosecution,
however, the employee can be required to testify about performance of official
duties or to forfeit employment. (Cites omitted.) Given ‘the important public
interest in securing from public employees an accounting of their public trust,
public employees may be constitutionally discharged for refusing to answer
potentially incriminating questions concerning their official duties if they have not
been required to surrender their constitutional immunity’ The Fifth Amendment is
violated only by the combined risks of both compelling the employee to answer
incriminating questions and compelling the employee to waive immunity from the
use of those answers.”404
After reviewing a transcript of Hill’s last interview, the court concluded that it was
made clear that the matter was administrative. As a result, the court dismissed
the lawsuit.
Is Garrity Immunity Self-Executing?
When does the protection under the Garrity case apply? Some courts have
found that immunity under Garrity is self-executing any time an officer is asked to
answer questions that may be incriminating.405 Yet the determination as to
whether immunity attaches may very well depend on who is asking the
questions.406 In Benjamin v. Montgomery, two officers were terminated following
their refusal to testify in court after being subpoenaed by the defendants in a
case involving the shooting of a police officer. Upon being called to the witness
stand, the two officers refused to testify concerning their investigation, citing their
Fifth Amendment privilege against self-incrimination. Following this refusal the
mayor ordered the officers to return to court and “divulge all information relevant
to the case.” The officers were subsequently recalled to the stand at which time
they agreed to testify, but only because the mayor had ordered them to do so.
The court refused to take the officers’ testimony.
On appeal, the United States Court of Appeal for the 11 th Circuit distinguished
this case from their previous decisions in Hester v. City of Midgeville, and Erwin
v. Price.407 The Erwin case involved an officer who was terminated following his
refusal to answer questions about an off-duty gun-pointing incident. When Erwin
was called in for questioning, he was informed that his answers would be used
for departmental purposes only and would not be used in any criminal
proceeding. Erwin demanded that he be read his Miranda warnings. The
investigating officer responded that Miranda did not apply and assured Erwin at
least three times that his answers could not be used in a criminal prosecution.
See Also, Jones v. Franklin County Sheriff, 555 N.E. 2d 940 (Ohio 1990) (Deputy’s discharge upheld
after she refused to answer questions during internal investigation); Martinez v. Safir, 251 A.D. 2d 62
(S.Ct. N.Y. 1998).
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Erwin refused to answer questions and was terminated. On appeal he argued
that he never received a statutory grant of immunity and thus was entitled to
refuse to answer. The court, citing their previous decision in Hester asserted:
“We have held that the privilege against self-incrimination thus ‘affords a form of
use immunity which, absent a waiver, automatically attaches to compelled
incriminating statements as a matter of law.’”
In the Benjamin case, the officers were being questioned by defense counsel not
by public authorities conducting an internal investigation. Following their
termination for refusing to testify, the officers filed suit alleging a deprivation of
rights. The city of Memphis defended the suit arguing that the officers had no
right to refuse to testify because the officers would have automatically obtained
immunity since they were in the same situation as the officer in Erwin. The
United States Court of Appeal for the 11th Circuit rejected the City’s argument
concluding that agreement with the city’s position would shift the ability to grant
immunity to defendants anytime they called a police officer as a witness. Thus,
the first time the two officers were called to testify, they were not subjects of an
investigation, they had not been directed to answer by a police authority and
therefore their answers could have been used against them in a criminal
proceeding. As a result, the officers had a privilege to refuse to give testimony.
The court went on to hold that once the “mayor ordered the officers to testify, the
situation changed.”
The court concluded that the officers were terminated
“solely because they conditioned their testimony on retention of their Fifth
Amendment privilege” in violation of their Constitutional rights.
Civilian Review Boards and Garrity
As civilian oversight of police has become more common-place, the issue has
arisen as to whether a civilian review board can compel statements from officers.
The Court of Appeals of Colorado, ruled recently that a civilian review board
could not compel an officer’s statement regarding the use of excessive force. 408
Denver v. Powell involved two use of force incidents. In the first, the officer was
accused of pushing a drunk-driving suspect’s head into a wall. In the second, the
officer had fatally shot a suspect. In both cases, the department and the state
attorney had reviewed the officers’ actions and had declined to take further
action.
The civilian oversight commission which was set up by ordinance and had
subpoena power subpoenaed the two officers to give testimony after the family
members asked the commission to review the officers’ conduct. Both officers
appeared before the commission and asserted their 5 th Amendment privilege
against self-incrimination. The commission then sought a court order compelling
the officers to speak. The district court issued the order compelling the officers to
give testimony leading to the appeal in this case. In its review of the case the
court of appeals ruled that the officers could not be compelled to give testimony
408
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before the review commission. The court agreed with the position of the officers
that since the commission was not there employer and could not discipline the
officers for not speaking, the officers would not be immune from their testimony
since there would be no threat of discipline. The court rejected the commission’s
argument that the subpoena was sufficient state compulsion to meet the
requirements of Garrity and Gardner.
Are Off-Duty Incidents within the Scope of Garrity?
In accordance with the ruling in Gardner v. Broderick, supra, a police officer may
be compelled to answer questions specifically, directly, and narrowly relating to
the performance of his official duties as long as he or she has not been required
to waive his or her privilege against self-incrimination.
This raises the question as to how a department may deal with off-duty conduct
within the context of official duties.
In Duran v. Safir,409 the federal district court reviewed the dismissal of a New
York City police officer who had been terminated following his refusal to testify
before a grand jury. The facts of the case revolve around a business
establishment, “Tropical Travel” that was being investigated by DEA and the IRS.
While conducting a surveillance of Tropical Travel, agents observed Officer
Duran who was visiting his sister. When Officer Duran observed a person
watching the business through binoculars he approached one of the agents and
questioned him. Officer Duran wrote down the license plate of one of the
surveillance vehicles and returned to Tropical Travel to call the police. The
agents, believing the surveillance was compromised decided to enter the
business. Officer Duran was arrested but subsequently released. Some time
after the incident Officer Duran was subpoenaed to the Grand Jury where he
exercised is Fifth Amendment privilege. He was subsequently terminated from
the New York City Police Department and filed a lawsuit against the police
department and the federal agents involved in his arrest.
In its review of the case, the federal district court refused to grant the City of New
York summary judgment. The court pointed out that the subject of the grand jury
did not relate to the officer’s official duties rejecting the City’s argument that the
officer’s involvement in a money laundering scheme was relevant to his law
enforcement duties. The court did not address the fact that to the point of this
appeal, all of the questioning was related to criminal acts and the officer, under
the facts outlined in the appeal, was never offered any type of immunity.
In dealing with off-duty conduct, the United States Court of Appeals for the 6th
Circuit has concluded that off-duty incidents are a proper subject for Garrity
interviews.410 In Michigan State Police Troopers Association v. Hough, the
409
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troopers association sought injunctive relief from the use of statements made by
two troopers, regarding distinct off-duty incidents, from being used for any
purpose. One of the troopers had given a compelled statement admitting that he
had stabbed a man outside of a bar. The second trooper admitted to firing his
gun in the air after drinking 10-12 beers. In both instances the troopers were offduty. In reviewing the case, the court focused on the language from Gardner v.
Broderick, that indicated that an officer who has been given immunity from the
use of any statement in a subsequent criminal case, could be compelled to
answer questions “specifically, directly, and narrowly relating to the performance
of official duties.” The court held that the questions in these two instances fit the
criteria set out in Gardner v. Broderick. The court concluded that the officers’ offduty conduct was related to their official duties asserting: “We reject the notion
that a policeman can fight crime by day and commit crime by night with no cost to
his effectiveness as a policeman. As the district court’s opinion correctly points
out, criminal conduct by police officers—whenever it occurs—tends to reduce
public trust in the police. It draws their judgment into serious question, and it
opens up the officers to the possibility of impeachment when they appear in court
as witnesses. The state has an obvious and legitimate interest in a law-abiding
police force, and the questioning of the troopers here was in furtherance of that
interest.”
Once Immunized, Officer must tell the Truth
Two recent cases from the United States Supreme Court make it clear that once
a public employee is granted immunity by compelling the employee to respond to
questions in an administrative interview, the employee must tell the truth or face
exposure to further discipline or criminal charges.411
LaChance v. Erickson involved the questioning of federal employees. In each of
the cases consolidated in this appeal, the employees made false statements to
agency investigators with respect to their alleged misconduct. The employees
were subsequently disciplined for the underlying charges and the charge of
giving the false statements. The employees challenged the use of their false
statements to support additional disciplinary charges.
In rejecting the claims of the employees, the United States Supreme Court citing
Bryson v. U.S., 396 U.S. 64 (1969), asserted “ Our legal system provides
methods for challenging the Government’s right to ask questions—lying is not
one of them. A citizen may decline to answer a Government question, or can
answer it honestly, but cannot with impunity knowingly and willfully answer it with
a falsehood.” The court concluded that if the Government’s questions would
have exposed the employees to criminal prosecution, they could have asserted

411

See, LaChance v. Erickson, 522 U.S. 262 (1998); Brogan v. U.S., 522 U.S. 398
(1998).

Jack Ryan © 2016

406

Legal & Liability Risk Management Institute
their Fifth Amendment privilege. However, they had no right to give false
statements regarding their conduct in this internal investigation.
A week later, the United States Supreme Court decided that an “exculpatory no”
in response to Government questioning, would not be protected where the “no” is
false.412 In this case, James Brogan, a union official was charged criminally with
making a false statement to government officials under 18 U.S.C. § 1001. This
particular statute has extreme significance in the context of investigations
regarding police misconduct since most police actions fall within the jurisdiction
of the Federal Government.
“Whoever, in any matter within the jurisdiction of any department or agency of the
United States knowingly and willfully falsifies, conceals or covers up by any trick,
scheme, or device a material fact, or makes any false, fictitious or fraudulent
statements or representations, or makes or uses any false writing or document
knowing the same to contain any false, fictitious or fraudulent statement or entry,
shall be fined not more than $10,000 or imprisoned not more than five years, or
both.” 18 U.S.C. § 1001.
While serving as a union official James Brogan accepted cash and gifts from a
company whose employees were represented by Brogan’s union. Agent from
the IRS and the Department of Labor visited Brogan’s home and asked him if he
had ever received gifts from this company. Brogan’s response was “no”. Prior
to the review of this case a number of Circuit Courts had recognized an
“exculpatory no” doctrine that would bar a prosecution for false statements based
on an exculpatory no answer.
In rejecting the exculpatory no doctrine the Court reasoned that “neither the text
nor the spirit of the Fifth Amendment confers a privilege to lie. ‘Proper invocation
of the Fifth Amendment privilege against compulsory self-incrimination allows a
person to remain silent, but not swear falsely.’” 413
Lying in the Context of Garrity
United States v. Veal exemplifies the consequences of a false statement made
pursuant to Garrity immunity, particularly where the underlying offense falls within
the jurisdiction of the Federal Government.
The facts in Veal surround the Street Narcotics Unit (SNU) of the Miami Police
Department. On December 16th of 1988, the chief of police received a letter from
an anonymous source indicating that a group of unidentified drug dealers had
met at 7th Avenue and 32nd Street NW. in Miami and had contracted to kill an
SNU officer, Detective Camacho. The officers of the SNU were aware that a
412
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drug dealer, Leonard Mercado lived at the location of the reported meeting.
Officers Camacho, Veal, Watson and Haynes were informed of the threat.
While going to an unrelated sting operation, Officers Camacho, Veal, Watson
and Haynes, accompanied by Officers Sinclair and Trujillo, proceeded to
Mercado’s house. The officers exited three vehicles and approached Mercado.
Detective Camacho led Mercado into the house. In the next few moments the
officers lowered the curtains and closed the door to the house. At some point
Officers Camacho and Sinclair called for assistance. When Officer Mary Reed
arrived, the officers on scene were standing over Mercado’s body and invited to
get a “kick in” which she declined. A number of witnesses observed Camacho
when he returned to the station. None of the witnesses observed anything
regarding Camacho’s appearance that would be indicative of his being assaulted.
However, when Camacho exited the Lieutenant’s office the witnesses observed
that his short was now ripped in the area of his chest and his sleeve. In addition,
a freelance photographer at the scene of the incident photographed Camacho
after the incident.
The photograph showed that Camacho’s shirt was
undamaged.
In statements taken on December 17, 1988, officers Veal, Watson, and Haynes
“disavowed touching Mercado, observing any contact with him, or having any
knowledge of the cause of his injuries and also denied meeting at the police
department after Mercado’s death to discuss the incident… Veal Watson and
Haynes unequivocally avowed that when they entered Mercado’s residence, the
struggle was over and that the injured Mercado was lying on the floor.” The
statements were clearly contradicted by blood spattering evidence that was
reviewed by Government experts.
In 1990, Officers Camacho, Veal, Haynes, Watson and Sinclair were charged
with a criminal violation of Mercado’s civil rights under 18 U.S.C. §241 and 242.
The trial judge suppressed the officers’ statements to investigators after finding
that the statements, which were compelled, fell within the scope of Garrity. 414
The trial ended with a hung jury on the violation of civil rights count and an
acquittal on the conspiracy to violate civil rights count.
In 1993, a federal grand jury indicted Officers Veal, Watson and Haynes with
conspiring to obstruct the due administration of justice in violation of 18
U.S.C.§1503 “and engaging in misleading conduct designed to hinder, delay and
prevent the communication of information relating to the possible commission of
a federal offense to a federal law enforcement officer or judge in violation of 18
U.S.C. § 1512 and, in Count II with knowingly misleading state investigators
regarding the true circumstances of the death of Mercado with the intent to
prevent the communication of information relating to the possible
commission of a federal offense in violation of 18 U.S.C. §§ 1512 (b) (3) and
2. The remaining counts charged them with perjury…and false statements.”
414
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After a ten week trial, Camacho, Veal Haynes and Watson were all convicted on
Count II, knowingly misleading state investigators regarding the true
circumstances of the death of Mercado with the intent to prevent the
communication of information relating to the possible commission of a
federal offense in violation of 18 U.S.C. §§ 1512 (b) (3) and 2 and were
acquitted of all other charges. The officers brought this appeal of their
convictions. The officers argued that their statements made pursuant to Garrity
immunity were “forever barred from use in any prosecution, including one for
perjury, false statements, or obstruction of justice.”
In its review of the case, the United States Court of Appeals for the 11 th Circuit
reviewed the Supreme Court precedent on these issues. Citing LaChance and
Apfelbaum, supra, the court asserted: “When an accused has been accorded
immunity to preserve his right against self-incrimination, he must choose either to
relinquish his Fifth Amendment right and testify truthfully, knowing that his
statements cannot be used against him in a subsequent criminal prosecution
regarding the matter being investigated, or continue to assert the privilege and
suffer the consequences. There is no third option for testifying falsely without
incurring potential prosecution for perjury or false statements.”
In applying the Garrity analysis the court held: “An accused may not abuse
Garrity by committing a crime involving false statements and thereafter rely on
Garrity to provide a safe haven by foreclosing any subsequent use of such
statements in a prosecution for perjury, false statements, or obstruction of
justice…. Although an accused may not be forced to choose between
incriminating himself and losing his job under Garrity, neither Garrity nor the Fifth
Amendment prohibits prosecution and punishment for false statements or other
crimes committed during the making of Garrity-protected statements. Giving a
false statement is an independent criminal act that occurs when the individual
makes the false statement; it is separate from the events to which the statement
relates, the matter being investigated.”
In a collateral issue, Veal, Watson, Haynes and Camacho also contested the use
of statements they gave to state investigators as falling within the scope of 18
U.S.C. §1512 (b) (3). The officers argued that “acceptance of the plain language
of the statue would federally criminalize every false statement made by anyone
to any police officer. The court rejected this argument citing the statute’s
requirement of a connection between the statement and its likelihood of being
presented to a federal agency or federal judge. The officers also argue that they
would have no way of knowing that statements given to state investigators would
be communicated to federal authorities “relative to a federal crime or
investigation.
The court concluded that statements given to state investigators did fall within the
scope to the statute. The statute is based upon the “federal interest of protecting
the integrity of potential federal investigations by ensuring that transfers of
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information to federal law enforcement officers and judges relating to the possible
commission of federal offenses be truthful and unimpeded.” “All that was
required for Veal, Watson and Haynes’s violation of § 1512 (b) (3) was the
possibility or likelihood that their false or misleading information would be
transferred to federal authorities irrespective of the government authority
represented by the initial investigators.” The court went on to point out that it
does not matter if the person giving the false statement is aware of the federal
nature of the crime about “which he provides information because the statute
criminalizes the transfer of misleading information which actually relates to a
potential federal offense, regardless of whether the communicator of such
information knows or believes that the crime about which he knowingly provides
false or misleading information is federal.
U.S. v. Veal demonstrates the importance of truthful statements in regards to a
Garrity interview, particularly when the investigations centers on potentially
criminal conduct that may fall within the jurisdiction of the federal government. It
must be recognized that many police misconduct investigations fall squarely
within the scope of federal jurisdiction. For example, every investigation
regarding an allegation of excessive force has the potential of a civil rights
violation under 18 U.S.C. § 242, thus, an officer who chooses to lie following a
grant of immunity via Garrity, puts him or herself directly within the scope of a
federal prosecution for the lie even if the underlying constitutional violation was
not sustained.

Employee Claims
One of the more difficult aspects of law enforcement is the investigation of
agency employees. These investigations generally follow two distinct formats,
one of which is a criminal investigation and the second which is an administrative
investigation. The purpose of this article is to review the privacy rights of law
enforcement employees in the workplace and beyond.
Recognizing that the United States Constitution places restrictions only on the
power of government actors, it becomes apparent that government employers
are more limited in the actions they may take against employees than private
employers.
The most predominately cited case in the area of searches with respect to
employees is O’Connor v. Ortega,415 where the United States Supreme Court
reviewed the search of a government employee’s office. The case involved a
doctor who was employed by a state hospital and who became the focus of an
investigation involving the procurement of a personal computer through the
coerced contributions of hospital residents whom he supervised, as well as
415
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sexual harassment of an employee and inappropriate discipline of a hospital
resident.
While the allegations were being investigated, Dr. Ortega was placed on a paid
administrative leave. During the investigation, Dr. Ortega’s office was searched
several times. Ultimately, Dr. Ortega was terminated from his position at the
hospital. He then filed a lawsuit under 42 U.S.C. § 1983 alleging a violation of
his Fourth Amendment right to be free from unreasonable searches and seizures
by the search of his office at the state hospital.
In its review of the case the Supreme Court set out the analysis to be applied in
all such Fourth Amendment cases.
Does the person have an expectation of privacy in the place to be searched and
is that expectation one that society is willing to accept as reasonable.
If a reasonable expectation of privacy exists, a court reviewing the search may
still determine that no violation of the Fourth Amendment occurred if the search
was reasonable. The analysis for determining the reasonableness of the search
is done by balancing the governmental interest in conducting the search against
the nature of the intrusion against the individual whose person or property has
been searched.
The determination of Reasonableness follows a “two-fold inquiry: a court must
first determine if the search was justified at its inception, a search is justified at its
inception if there are reasonable grounds to believe that the search will turn up
evidence of employee misconduct or that the search will turn up work-related
materials necessary for business. Secondly, the court must determine if the
actual search conducted was “reasonably related in scope to the circumstances
that justified” the search in the first place.
The application of this analysis to the facts in this case is instructive on the issue
of employee searches in administrative investigations. The Court began by
examining the nature of Dr. Ortega’s office. Although the space was owned by
the hospital, Dr. Ortega had exclusively occupied the office for 17 years. He kept
numerous personal items in the office including personal correspondence, the
files of his private patients unconnected to the hospital and his personal financial
records. The records on physicians in residency in training that were part of the
investigation were not kept in Dr. Ortega’s office. The Court also noted that the
hospital had no regulation or policy discouraging employees from storing
personal papers and effects in their desks or file cabinets. The Court concluded
that Dr. Ortega had a reasonable expectation of privacy in his office. The Court
then moved on to examine whether the search may have been reasonable
notwithstanding the expectation of privacy.
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In this review the Court held that searches in the workplace fall into the category
of a “special needs” search. As such warrants are not required for searches
relating to administrative investigations in the workplace. The Court concluded
that requiring a search warrant “whenever the employer wished to enter an
employee’s office, desk, or file cabinets for a work-related purpose would
seriously disrupt the routine conduct of business and would be unduly
burdensome.
In balancing the employee’s interest against the interest of the government
employer the Court held that an employer’s interest in maintaining an effective
and efficient operation may outweigh the “relatively limited invasion of employee
privacy.” In closing the Court held that a probable cause standard would not
work well in the employment setting and thus determined that reasonable
suspicion would justify a workplace search related to an administrative
investigation. The Court was careful to note that a criminal investigation relating
to an employee may be different.
At the outset of these materials it should be noted that courts routinely find a
diminished expectation of privacy in cases where the employer has placed
restrictions on the use of offices, file cabinets, lockers, computers etc. for
personal materials and further have put employees on notice that such items and
areas are open for inspection by the employer.
The lack of such a policy became an issue in the case of Stein v. City of
Toledo.416 In Stein, a city of Toledo employee sought damages for an alleged
violation of Fourth Amendment rights relating to the search of his lockers and a
storage box where he kept personal belongings. The search was conducted
after a supervisor found Stein in a locked bathroom and was upset that he had
been unable to locate Stein for a long period of time during a work-shift. In
searching Stein’s locker, two supervisors located some bottles of beer and a
Playboy magazine. Stein was disciplined for bringing alcohol onto city property
and bringing inappropriate magazines to the workplace among other things.
In holding that the search of Stein’s lockers and storage box violated the Fourth
Amendment, the court noted that the supervisors had no reasonable suspicion to
believe they would find evidence of a workplace violation in the places searched.
In addition the court concluded that the failure of the City to maintain a policy
relating to the use of lockers and the City’s ability to search cut against the
reasonableness of these searches.
A case from the Supreme Court of New York involved an attempt by Port
Authority police officers to obtain an injunction to prevent the search of their
lockers.417 The Port Authority became concerned about a shortage of portable
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radios for officers on shift. It was believed that officers were storing radios, in
violation of policy, in their lockers.
Supervisors announced at roll-call that they would be searching lockers and
ordered union officials to join them in the search. Fifty lockers were searched
and two radios were recovered. This led to disciplinary actions against the
officers who had possession of the radios. Fifty additional radios were turned in
after the first search but prior to a second search, arguably based on the
awareness of officers that a second search was going to take place. Union
officials filed an action to stop the random searches of the lockers.
In analyzing the officers’ privacy interest in the lockers the court noted that the
O’Connor v. Ortega standard of reasonableness applied to the officers’ lockers.
The court found that the officers were unlikely to be successful on the merits of
their Fourth Amendment claim and therefore the injunction was denied.
The court went on to cite a previous ruling418 asserting: “where the employees in
question are police officers, their special status must be factored into the
reasonableness analysis for ‘it is within the State’s power to regulate the conduct
of its police officers even when the conduct involves the exercise of a
constitutionally protected right.’ The court in Ward also held that the privacy
expectations of police officers must be regarded as even further diminished by
virtue of their membership in a paramilitary force, the integrity of which is a
recognized and important State concern.”
A policy relating to the diminished expectation of privacy in the workplace was
also relevant in DeMaine v. Samuels.419 DeMaine involved a lawsuit brought
against members of the Connecticut State Police Internal Affairs Unit. While
conducting an investigation into overtime abuse by certain state police officers
assigned to the New Have Gang Unit, investigators were told that an officer, who
was not involved in the overtime abuse, had been taking notes on the “comings
and goings” of other state police officers. Armed with this information the Internal
Affairs investigators decided to search various work areas assigned the trooper,
DeMaine, who had been keeping the notes.
Investigators responded to the Gang Unit office and informed DeMaine that they
intended to search his desk, his computer, his day planner and his vehicle.
DeMaine was taken outside and detained while the search in the office took
place. DeMaine opened his assigned vehicle for the investigators who then
searched the vehicle and the day planner. The vehicle belonged to the state
police but was exclusively assigned to DeMaine and contained numerous
personal items. Once the searches were complete, DeMaine was questioned
regarding some of the notations in his day planner and subsequently released.
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He brought this suit alleging violations of his Fourth Amendment right against
unreasonable searches and seizures.
In its review of the searches that occurred the court pointed out that the
Connecticut State Police had a provision in their manual “providing that the
department reserves the right to inspect issued equipment at any time for
reasonable purposes and that any personal property located on or within
department property, including a state-issued vehicle, is subject to inspection or
seizure without notice.” The court quoted a provision from O’Connor v. Ortega,
supra where the Supreme Court indicated that workplace privacy may be
diminished by such regulation. The court concluded that this provision in the
rules did not extinguish DeMaine’s claim but was highly relevant with respect to
the objective reasonableness of his claim to privacy in the areas searched.
With respect to each area searched the court concluded that DeMaine had no
objectively reasonable expectation of privacy in his desk, his computer, or his
state-issued vehicle. The court found that DeMaine may have had an objectively
reasonable expectation of privacy in his day planner but then went on to find that
the search of the day planner was reasonable. In dealing with the desk and
computer the court noted that DeMaine shared his computer with other officers
and although he locked his desk, the desk was state property and subject to the
provisions of the state police rules allowing for inspection at any time.
In reviewing the search of the car, the court noted that DeMaine had been
instructed on the proper uses of a state-issued vehicle and the fact that these
vehicles were subject to inspection at any time. The court went on to cite
criminal cases from the United States Supreme Court standing for the general
proposition of a diminished expectation of privacy in vehicles.
In dealing with DeMaine’s day planner, the court determined that because there
was uncontroverted testimony that the investigation was administrative and
DeMaine was merely a witness at any rate, the lower standards for workplace
searches from O’Connor v. Ortega would apply to the searches at issue. This is
an important point due to language from Ortega asserting that workplace
searches fell within the special needs categories and were not subject to
warrants and the probable cause requirements. The Court supported this special
needs conclusion with the idea that government employers are not trained in
concepts of probable cause and warrants and thus these concepts were
unworkable. It seems that one could argue that when the administrative
investigation involves a law enforcement agency, the special needs justifications
do not exist because law enforcement agencies are highly skilled in the concept
of probable cause.
The court concluded that the search of DeMaine’s day planner was reasonable.
The investigators had been provided with information that DeMaine was tracking
the “comings and goings” of other members of the gang unit. It was reasonable
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to believe at the inception of the search that such notations would be in the day
planner and the search of the day planner was of limited intrusiveness.
As in many cases with investigations involving police officers, DeMaine was also
ordered to remain at the office until the search was concluded. Law enforcement
employers sit in a peculiar position with respect to such orders to remain at a
particular location. Are these orders within the parameters of a paramilitary
organization or are they detentions/seizures of the person within the protection of
the Fourth Amendment. The court spent little time on this claim by DeMaine and
concluded that his two hour seizure was reasonable.

Search of Officer’s Text Messages from Department Issued
Pager was Reasonable
Lou Reiter/Jack Ryan
City of Ontario v. Quon, 560 U.S.___ Slip op. 08-1332 (2010)
In October of 2001, the City of Ontario, California entered a contract with Arch
Wireless for 20 alphanumeric pagers which were capable of sending and
receiving messages. Under the contract, the City had limits on the number of
messages which could be sent or received. These pagers were utilized by
members of the SWAT team for purposes of mobilizing the team should the need
arise.
One of these pagers was issued to Sergeant Jeff Quon.
It is noted that the
agency had a computer/email policy which had been signed off on for receipt by
Sergeant Quon. The policy asserted, among other things, that the City “reserves
the right to monitor and log all network activity including email and Internet use,
with or without notice. Users should have no expectation of privacy or
confidentiality when using these resources.” Although this policy did not
expressly apply to the pagers, the City made it clear to employees, including
Sergeant Quon that the text messages were to be treated the same as emails.
During the first two billing cycles, Sergeant Quon exceeded the number of texts
authorized for the flat fee under the contract. Lieutenant Duke reminded Quon
that the text messages were the same as email and could be audited. Lieutenant
Duke allowed Quon to pay for his monthly overages on text messages. In doing
so, he told Quon that it was not his intention to audit the text messages as long
as Quon paid the overages. Sergeant Quon continued to have overages on his
text messaging and after several billing cycles, Lieutenant Duke told the Chief of
Police, Chief Scharf, that he was tired of being a bill collector. The chief then
decided to investigate whether the current contract with Arch was sufficient with
respect to the number of messages allowed. The chief also asserted that he did
not want officers to pay for overages if the text messages were work related.
The chief told Duke to get transcripts for text messages for the months of August
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and September so that the department could determine if they needed to amend
the contract to allow for more messaging under a flat fee.
After receiving the transcripts of the messages, Duke reviewed them and
determined that many of Sergeant Quon’s messages were not work related,
though sent or received during work hours, and some were sexually explicit.
Duke reported his findings to the chief, who also reviewed the transcripts along
with Quon’s direct supervisor. The matter was then turned over to the
department’s Internal Affairs Sergeant, Patrick McMahon.
Sergeant McMahon began his investigation by redacting all texts which were
sent or received during Sergeant Quon’s off-duty time, thus limiting his review to
on-duty texting. The review revealed that Sergeant Quon sent 456 texts during
the month of August while on duty. Of these 456, no more than 57 were work
related. The investigation revealed that during work time, Quon sent or received
an average of 28 messages, 3 of which were work related.
Sergeant Quon as well as some of the people he was communicating with filed a
lawsuit alleging that the department had violated their rights under the 4 th
Amendment and that Arch had violated their rights under the Federal Stored
Communications Act by releasing the transcript.
In reviewing the case, the Court took a cautious approach due to the quickly
developing communications technology as making it difficult to predict the future.
The Court asserted:
The Court must proceed with care when considering the whole concept of
privacy expectations in communications made on electronic equipment owned by
a government employer. The judiciary risks error by elaborating too fully on the
Fourth Amendment implications of emerging technology before its role in society
has become clear. See, e.g., Olmstead v. United States, 277 U. S. 438 (1928),
overruled by Katz v. United States, 389 U. S. 347, 353 (1967). In Katz, the Court
relied on its own knowledge and experience to conclude that there is a
reasonable expectation of privacy in a telephone booth. See id., at 360–361
(Harlan, J., concurring). It is not so clear that courts at present are on so sure a
ground. Prudence counsels caution before the facts in the instant case are used
to establish far-reaching premises that define the existence, and extent, of
privacy expectations enjoyed by employees when using employer-provided
communication devices. Rapid changes in the dynamics of communication and
information transmission are evident not just in the technology itself but in what
society accepts as proper behavior… At present, it is uncertain how workplace
norms, and the law’s treatment of them, will evolve…
Cell phone and text message communications are so pervasive that some
persons may consider them to be essential means or necessary instruments for
self-expression, even self identification. That might strengthen the case for an
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expectation of privacy. On the other hand, the ubiquity of those devices has
made them generally affordable, so one could counter that employees who need
cell phones or similar devices for personal matters can purchase and pay for
their own. And employer policies concerning communications will of course
shape the reasonable expectations of their employees, especially to the extent
that such policies are clearly communicated.
A broad holding concerning employees’ privacy expectations vis-à-vis employerprovided technological equipment might have implications for future cases that
cannot be predicted. It is preferable to dispose of this case on narrower grounds.
For present purposes we assume several propositions arguendo: First, Quon had
a reasonable expectation of privacy in the text messages sent on the pager
provided to him by the City; second, petitioners’ review of the transcript
constituted a search within the meaning of the Fourth Amendment; and third, the
principles applicable to a government employer’s search of an employee’s
physical office apply with at least the same force when the employer intrudes on
the employee’s privacy in the electronic sphere.
The Court then applied the special needs search analysis for workplaces which
was first announced in O’Connor v. Ortega.420 In applying this analysis to the
facts of this case the Court wrote:
Under the approach of the O’Connor plurality, when conducted for a “non
investigatory, work-related purpos[e]”or for the “investigatio[n] of work-related
misconduct,” a government employer’s warrantless search is reasonable if it is
“‘justified at its inception’” and if “‘the measures adopted are reasonably related
to the objectives of the search and not excessively intrusive in light of’” the
circumstances giving rise to the search. 480 U. S., at 725– 726. The search here
satisfied the standard of the O’Connor plurality and was reasonable under that
approach.
The search was justified at its inception because there were “reasonable grounds
for suspecting that the search [was] necessary for a non investigatory workrelated purpose.” Id., at 726. As a jury found, Chief Scharf ordered the search in
order to determine whether the character limit on the City’s contract with Arch
Wireless was sufficient to meet the City’s needs. This was, as the Ninth Circuit
noted, a “legitimate work-related rationale.” 529 F. 3d, at 908. The City and OPD
had a legitimate interest in ensuring that employees were not being forced to pay
out of their own pockets for work-related expenses, or on the other hand that the
City was not paying for extensive personal communications.
As for the scope of the search, reviewing the transcripts was reasonable because
it was an efficient and expedient way to determine whether Quon’s overages
were the result of work-related messaging or personal use. The review was also
420
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not “‘excessively intrusive.’” O’Connor, supra, at 726 (plurality opinion). Although
Quon had gone over his monthly allotment a number of times, OPD requested
transcripts for only the months of August and September 2002. While it may have
been reasonable as well for OPD to review transcripts of all the months in which
Quon exceeded his allowance, it was certainly reasonable for OPD to review
messages for just two months in order to obtain a large enough sample to decide
whether the character limits were efficacious. And it is worth noting that during
his internal affairs investigation, McMahon redacted all messages Quon sent
while off duty, a measure which reduced the intrusiveness of any further review
of the transcripts.
Furthermore, and again on the assumption that Quon had a reasonable
expectation of privacy in the contents of his messages, the extent of an
expectation is relevant to assessing whether the search was too intrusive. See
Von Raab, supra, at 671; cf. Vernonia School Dist. 47J v. Acton, 515 U. S. 646,
654–657 (1995). Even if he could assume some level of privacy would inhere in
his messages, it would not have been reasonable for Quon to conclude that his
messages were in all circumstances immune from scrutiny. Quon was told that
his messages were subject to auditing. As a law enforcement officer, he would or
should have known that his actions were likely to come under legal scrutiny, and
that this might entail an analysis of his on-the-job communications. Under the
circumstances, a reasonable employee would be aware that sound management
principles might require the audit of messages to determine whether the pager
was being appropriately used. Given that the City issued the pagers to Quon and
other SWAT Team members in order to help them more quickly respond to
crises—and given that Quon had received no assurances of privacy—Quon
could have anticipated that it might be necessary for the City to audit pager
messages to assess the SWAT Team’s performance in particular emergency
situations.
From OPD’s perspective, the fact that Quon likely had only a limited privacy
expectation, with boundaries that we need not here explore, lessened the risk
that the review would intrude on highly private details of Quon’s life. OPD’s audit
of messages on Quon’s employer-provided pager was not nearly as intrusive as
a search of his personal e-mail account or pager, or a wiretap on his home phone
line, would have been. That the search did reveal intimate details of Quon’s life
does not make it unreasonable, for under the circumstances a reasonable
employer would not expect that such a review would intrude on such matters.
The search was permissible in its scope.
Thus, the Court concluded that Sergeant Quon’s 4 th Amendment rights were not
violated by the Department’s review of his text messages.
Important points to consider:
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A search conducted for a non-investigatory work related purpose or for
work related misconduct will be reasonable without a warrant if:
The search is justified at its inception the measures adopted are
reasonably related to the objectives of the search and
Not excessively intrusive in light of the circumstances giving rise to the
search.
An express policy notifying employees of monitoring as well as expressly
indicating that employees have no right to privacy or confidentiality with
respect to resources provided by the agency such as phones, computers,
pagers etc. will enhance the defensibility of any agency search.
Police departments must keep abreast of the changing media and
communication devices. The policies must be broad enough to cover all of
these communication devices including cell phones, texting devices, cell
phone video and photographic sources, social network sites, and personal
computers. Any device that an employee uses in relationship to his/her
job, during the job, or at the station or in the police vehicle should be
covered.
While this case dealt with the 4th Amendment and the expectation of
privacy, the courts have also been fairly consistent that the content of
speech and actions of police employees, particularly those sexual or
derogatory in nature, must be above reproach. The courts have held that
any of these actions can bring discredit to the employee and the agency
and can be reasonably controlled by the agency. In many of these cases
the courts didn't even care whether the employment status of the officer
was or could have been known to outside observers. This case could have
just as easily dealt with these 1st Amendment issues due to the sexually
explicit messages that were uncovered in the review.

Seizure of the Police Officer
Driebel v. Milwaukee421 involved two criminal investigations conducted by the
Milwaukee Department involving Milwaukee police officers. The first case
involved Officer Driebel. Officer Driebel and a partner responded to a school
concerning a complaint involving the harassment of schoolchildren by older
children at a playground. The harassment by the older group involved vulgar
language and the older boys grabbing their own genitals.
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It was reported to the officers that the two boys responsible had fled into a
nearby home. The officers conducted surveillance and observed two boys who
fit the description leave the rear door of the home. A foot pursuit ensued during
which Officer Driebel threw his department issued portable radio at the boy he
was pursuing. The boy continued to run and made his escape. After the officers
left the area, the boy named Schmidt, returned to the playground. He
complained to his friends of dizziness and lay down on the ground where he
vomited. Schmidt’s friends went and got Schmidt’s dad who immediately took
the boy to the police station to make a complaint. After observing blood on back
of the boys head the sergeant called for an ambulance. The sergeant completed
his interview of the boy and his dad and then ordered Officer Driebel, who was
getting off shift, to stand by. In light of this order, Driebel stood by, collecting
overtime, for four hours in the police garage.
An investigation was immediately commenced by the Internal Affairs Division of
the Milwaukee Police Department. A number of interviews were conducted out
at the playground and in the surrounding area; however neither Driebel nor his
partner were ever questioned. After the approximate four hours of standing by,
Driebel was called into the captain’s office and formally arrested for felony
battery. These charges were subsequently dismissed by the prosecutor who
declined to prosecute the case indicating that Driebel may have been frustrated
by the foot pursuit but did not have the requisite intent for battery. It should be
noted that the court was highly critical in its opinion that the “officials and superior
officers of the MPD overreacted.” Officer Driebel’s lawsuit alleged that he was
seized by the order to “stand by” in the garage and by his subsequent arrest in
violation of the Fourth Amendment. The department argued that an officer may
be seized on less than probable cause for investigation of criminal conduct
relating to their position as a police officer.
The court found that Driebel was not under arrest while in the garage. Driebel
maintained all of his police equipment and was left unmonitored while in the
garage. There was no government actor present showing authority to prevent
Driebel from leaving. The court went on to find that while the arrest of Driebel
was poor judgment on the part of the police chief who authorized the arrest; there
was nonetheless probable cause at the time he was seized.
The second set of circumstances in the Driebel case involved three officers
assigned to the Gang Crimes Division of the Milwaukee Police Department. It
began when Officers Huston and Pichard stopped a known gang member. The
gang member, Ramos later complained that these two officers threatened him
with arrest if he did not come up with two guns for them. Ramos further alleged
that the officers took $30 from him. When the Chief of Police learned of the
allegations he ordered a sting operation. The sting would involve the placement
of two guns in a dumpster. The gang member would then call Officer Huston and
tell him about the guns while members of IAD would conduct surveillance on the
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dumpster. On the night of the sting operation Officer Huston was not partnered
with Officer Pinchard but was instead with Officer Sprignouli.
Ramos called Officer Huston and informed him that the guns were in the
dumpster.
Officer Huston and Sprignouli immediately responded to the
dumpster. Officer Sprignouli exited the patrol car, retrieved the guns and placed
them in the rear of the police car. Instead of waiting to determine what these
officers were going to do with the guns, i.e. turn them in per police procedure,
IAD immediately moved in. Officer Sprignouli recognized one of the approaching
detectives and exited the police vehicle asking “what’s going on?” The detective,
Ciske did not answer but put his hands on Sprignouli’s shoulder and turned him
around. Sprignouli was taken to IAD at headquarters. He remained in an office
with Detective Johnson for hours. Eventually he was given Miranda; he exercised
his rights and was allowed to leave. By the admissions of all the officers involved
in this investigation Sprignouli had no involvement in the alleged misconduct “he
just happened to be unlucky enough to be partnered up with Brett Huston.”
Huston was never arrested or charged. The department sought an opinion from
the prosecutor who indicated that he would not pursue a case under the
circumstances presented here. The prosecutor reported that even if he disagreed
with Huston’s methods of trying to get guns off the streets, he was trying to do his
duty as a police officer. Huston was subsequently promoted.
In concluding that Officer Sprignouli had been seized for Fourth Amendment
purposes the court focused on the fact that Detective Ciske put his hands on
Sprignouli’s shoulder to turn him around and walk him back to the police car.
The court rejected the city’s argument that police officers can be detained on less
than probable cause during a criminal investigation. The court noted that an
officer can be ordered in to give a statement consistent with Garrity under a Fifth
Amendment analysis.
In its analysis in Driebel, the 7th Circuit Court of Appeal relied heavily on the 2 nd
Circuit Court of Appeal’s decision in Cerrone v. Brown.422 Cerrone involved a
car accident in which a trooper’s brother crashed into a vehicle and left the
scene. He drove his car to the trooper’s house where he left it until he could
have it destroyed. The state police received an anonymous letter indicating that
other troopers at the barracks were aware that the accident was covered-up. An
investigation was conducted into this accident. It was determined that the
trooper who did the report had not been thorough in following up potential leads.
It was further determined that Sergeant Cerrone had signed off on the accident
report as a supervisor. Additional information was that Sergeant Cerrone’s
supervisor may have been in on the cover-up. Investigators believed that this
supervisor could not have pulled the cover-up off without Cerrone’s knowledge.
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In an effort to strengthen a criminal case against the officers, the investigators
decided it would be best to get an admission from one of the players. It was
decided that Cerrone would be pulled over on his way home from work. The
investigators pulled Cerrone over, asked him if he was armed and “placed in the
felony position.” He was placed in the back of a police car and guarded on the
ride to a hotel room. Cerrone was read his Miranda rights and questioned for six
hours. After agreeing to take a polygraph test the following day, he was allowed
to leave. No criminal charges were ever brought against Cerrone.
In defending the lawsuit, the IA investigators argued that the law was not clearly
established in 1995 that an investigator would need probable cause to arrest an
officer where the investigation related to a matter involving the performance of
duty. The court, citing numerous cases from the U.S. Supreme Court held that
the law was clearly established that police officers cannot be detained for the
investigation of criminal conduct without probable cause. The court distinguished
cases holding that police officers may be detained or ordered to remain at the
police station while “internal administrative” or “disciplinary proceedings” take
place when less than probable cause exists.

Covert Video Surveillance
An investigative tool which causes a great deal of discomfort for agency
employees is the use of covert surveillance equipment. Investigators should
consider the ramifications that may result from the use of covert video cameras
before employing them. These ramifications sometimes go far beyond legal
ramifications due to societal thoughts that covert video is one of the most
invasive techniques of investigation available. The legality of covert video
surveillance rests largely in the nature of the area under surveillance. Is the area
one where a person would have an expectation of privacy and if so, is that
expectation of privacy one that society is willing to accept as reasonable.
A recent case from the Supreme Court of Alaska is instructive as to the analysis
when dealing with an employee’s right to privacy from covert video
surveillance.423
In Cowles, University of Alaska Police officers received
information that the University’s box office manager was stealing money from
ticket sales. The police, without obtaining a search warrant, installed a hidden
camera in an effort to catch Lindalee Cowles in the act of stealing money. Prior
to installing the camera an audit was done which verified a substantial cash
shortage from the box office. The video surveillance lasted for two and a half
hours on a Monday morning and was successful at catching Cowles in the act.
The court made note of the fact that Cowles’ desk, which the camera monitored,
could be seen through the ticket window as well as from an open interior door to
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the office. The court further noted that there was a constant flow of employee
traffic around Cowles’ desk throughout the surveillance.
In its review of the surveillance the court pointed out that the test used to
determine whether a particular technological monitoring is a search is the
“expectation of privacy test.” Specifically, did the person have an actual
expectation of privacy and is that expectation one that society is willing to accept
as reasonable. The court concluded that Cowles did not expect her activities to
be monitored therefore she had a (subjective) actual expectation of privacy in her
office. The court then focused on the public nature of Cowles’ office in
concluding that Cowles’ expectation of privacy was not an expectation that
society would be willing to accept as reasonable. The court noted that activities
that are open to public observation are generally not protected by the Fourth
Amendment. Similarly, “what a person knowingly exposes to the public, even in
his own home or office, is not a subject of Fourth Amendment protection.”
In analyzing whether Cowles’ expectation of privacy was one that society would
be willing to accept as reasonable, the court noted the visibility of Cowles’ desk
from both the ticket window and interior of the office. The court further noted the
constant traffic of employees around Cowles’ desk. The court also pointed out
that “when an individual enters into an employment situation with high security
requirements, it becomes less reasonable for her to assume that her conduct on
the job will be treated as private.” The court found that since Cowles’ job
involved the fiduciary responsibility of exchanging tickets for cash, she sat in a
high security position with a diminished expectation of privacy.
A case from the Court of Appeals of Ohio is also instructive. 424 Brannen v. Board
of Education involved a covert camera placed in an employee break room. A
supervisor, suspecting custodians were loafing in the break room for a large
portion of their shift, received permission to install the covert camera. The
camera was successful in catching the employees taking unauthorized breaks.
After accepting discipline the employees filed suit for, among other things, a
violation of their Fourth Amendment rights.
In analyzing the case, the court asserted: “An employee’s expectation of privacy
in the workplace must be assessed in the context of the employment relation on
a case-by-case basis. The operational realities of the workplace may make
some employees’ expectation of privacy unreasonable. A public employee’s
expectation of privacy in the workplace may be reduced by virtue of the actual
office practices, work procedures or regulation. Some government offices may
be so open to fellow employees or the public that no expectation of privacy may
be reasonable.”425
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In reviewing the circumstances of this case, the court concluded that since other
employees had free access to the break room at all times, no employee could
claim an expectation of privacy in the area.
The court determined that even if the custodians had been able to establish an
expectation of privacy, the search would have been reasonable. The search was
justified at its inception since the purpose of the camera was to confirm or deny
suspicions that the custodians were taking the extended breaks. The court
pointed out: “The mere fact that the observation is accomplished by a video
camera rather than the naked eye, and recorded on film rather than in a
supervisor’s memory, does not transmogrify a constitutionally innocent act into a
constitutionally forbidden one.”
A covert surveillance case from the 9th Circuit Court of Appeals establishes the
important distinction between administrative and criminal investigations. In
Taketa, a DEA agent reported to her supervisor that another agent, Taketa, had
shown her how to turn an authorized pen register into an unauthorized wiretap to
record conversations. Agent Taketa shared an office at McCarran Airport in Las
Vegas with Thomas O’Brien of the Nevada Bureau of Investigation. O’Brien was
also involved in the illegal wiretapping. The DEA began an internal investigation
and entered the airport office using a key from headquarters. The investigators
examined the feasibility of putting in a covert camera the next time the Taketa
sought authorization for a pen-register. In its review of this first entry, the court
applied the standards announced in O’Connor v, Ortega in holding that the first
entry was reasonable.
In May, Taketa sought such an authorization and the investigators returned to the
airport office. Unable to find the recording equipment, the investigators had to
force open O’Brien’s door with a plastic card to gain entry. The investigators
found the recording device. They then placed a covert camera in the office. This
investigation led to the arrests of Taketa and O’Brien. In its review of the covert
surveillance, the court held that the video evidence had to be suppressed. In so
holding, the court determined that since O’Brien’s office had been locked,
investigators should have obtained a warrant before entering. In addition the
court concluded that once the investigation changed from an internal
investigation to a criminal investigation, the standards from O’Connor v. Ortega
no longer applied, rather the more stringent standards of probable cause and a
search warrant were required.

Compelled Substance Abuse Testing
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Over the past fifteen years, the United States Supreme Court has shown an
extreme degree of approval for “special needs” administrative searches for
substance abuse.426
At the outset it should be noted that these searches are done for administrative
purposes and are not done in an effort to obtain evidence of criminal wrongdoing.
In Skinner v. Railway Labor, the United States Supreme Court reviewed rules
regarding substance abuse testing by the Federal Railroad Administration. The
rules allowed testing under two distinct circumstances. The first circumstance
called for testing in certain train accidents (triggering factor) resulting in deaths,
injuries or property damage. The involved employees would be tested without
any individualized suspicion for the presence of alcohol or drugs in their blood.
The second triggering factor would be where a supervisor has reasonable
suspicion, based in rule violations or otherwise, to believe that the employee was
under the influence of drugs or alcohol.
In its review of these regulations the Court concluded that railroad employees
had an objectively reasonable expectation of privacy with respect to these
searches. The Court then balanced the government interest in public safety for
these “safety sensitive” positions and determined that the searches as authorized
by the regulations without a warrant and in some cases without individualized
suspicion were nonetheless reasonable under the Fourth Amendment. These
searches, like the search of the office in the Ortega case were classified as
“special needs” searches that are not subject to the same protections as
searches for evidence in a criminal investigation.
The same day, the Supreme Court also decided National Treasury Employees v.
Von Raab. In Von Raab, employees of the United States Customs Service
challenged a drug screening program implemented by the Customs Service. The
program required that employees seeking promotion or transfer to positions
involving drug interdiction or positions requiring the employee to carry a firearm
or handle classified material would have to successfully complete a drug
screening program before they could be promoted or transferred. The program
provided that the result of the screening could not be turned over to any other
agency, including criminal prosecutors, without the employee’s written consent.
The Supreme Court pointed out that where the government requires its
employees to provide urine samples for analysis of illegal drug use, these
searches must meet the reasonableness requirements of the Fourth
Amendment. Although employees have an expectation of privacy with respect to
these types of searches, the Court found that on weighing the government
426
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interest against the intrusion on the individual’s privacy, these searches did not
violate the Fourth Amendment rights of government employees.
Although the Supreme Court has made clear that even random suspicionless
drug testing of government employees in safety-sensitive positions does not
violate the Fourth Amendment, challenges to drug testing policies are
commonplace. In Byrne v. Massachusetts Bay Transportation Authority,427 the
MBTA Police Patrol Officers’ Association and the MBTA Police Sergeants’
Association challenged a provision of the MBTA drug testing policy. Under the
policy, the MBTA’s medical staff would collect urine specimens from employees
with “direct observation” of the collection. The purpose of this provision was to
insure the integrity of the specimen. The particular regulation instructed
collectors: “As the observer, you must watch the employee urinate into the
collection container. Specifically, you are to watch the urine go from the
employee’s body into the collection container.” Under the regulation, these direct
observation collections were done only under limited circumstances. The
circumstances where direct observation would occur were:
(1) there is no adequate medical explanation for the validity of the prior sample;
(2) the prior sample was adulterated or substituted; (3) the temperature of the
prior sample suggests adulteration; or (4) there are other indications that the
sample has been tampered with. Directly observed collections are also required if
the collector detects either that the employee has brought materials to the
collection site with the intent to alter the specimen or that the employee engages
in conduct that clearly indicates an intent to tamper with the initial specimen.
Finally, the collector may observe the collection of a urine sample from an
employee who has previously tested positive for prohibited drugs or for alcohol
and who is returning to work or providing a follow-up test within the first twelve to
sixty months after returning to work. With respect to the last category, referred to
as ‘return to work’ and ‘follow-up’ tests, observed collections are permitted only
when the collector has ‘reason to believe that a particular individual may alter or
substitute the specimen to be provided. (Internal Cites Omitted).
Under the policy all direct observation collections had to be done by a collector of
the same gender as the employee being observed and “return to work” or “followup” direct observations had to be supported by a written explanation by the
collector. In all cases of direct observation collections, collectors first need the
approval of a higher level supervisor.
In analyzing the reasonableness of the direct observation urine collections, the
Federal District Court of Massachusetts recognized that the United States
Supreme Court has not decided a case involving such an intrusive collection
method. The Supreme Court cases on point have minimized the intrusiveness of
urine collection by noting that the methods used have been no more intrusive
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than urinating in a public rest room.428 Nonetheless, the Massachusetts Federal
District Court found that the direct observation collection did not violate the
Fourth Amendment rights of MBTA police officers.
In rationalizing the reasonableness of the policy, the court noted the compelling
government interest of insuring that employees in safety-sensitive positions are
substance free. In addition the court noted the narrow circumstances under
which an employee would be subjected to a direct observation collection. The
court was impressed by the fact that of the thousands of drug tests conducted
annually, only 5-6 were done by direct observation. Finally the court found that
the requirement of a written explanation in some instances and the requirement
of supervisory approval in all instances overcame any argument of arbitrariness
in the provision. It should be noted that because the MBTA was the recipient of
federal mass transportation grants the officers stood no chance of prevailing on
claims that the policy violated the Massachusetts Declaration of Rights and the
Massachusetts Privacy Act.
Where a local government entity is not subject to federal regulatory control, local
government employees may seek to have drug testing policies struck down
based on rights granted by state law or state constitutions. Any policy
development and implementation in this area must take into account state
employment law provisions as well as state court decisions interpreting privacy
rights under the state constitution.
The Anchorage Alaska Police Department Employees Association along with the
Fire Department union successfully challenged random drug testing for
department employees based on the Alaska Constitution.429 The policy in
Anchorage:
Provides for substance abuse testing, by urinalysis, of certain municipal
employees (1) upon employment application, promotion, demotion, or transfer;
(2) following a vehicular accident; (3) on reasonable suspicion; and (4) at
random. All employees are subject to post-accident testing. Only employees in
‘public safety positions’ are subject to random testing and to
promotion/demotion/transfer testing. A public safety position is defined as a
‘position in the Police or Fire Department having a substantially significant
degree of responsibility for the safety of the public where the unsafe performance
of an incumbent could result in the death or injury to self or others.
In its review of the policy, the Supreme Court of Alaska made a clear statement
that its analysis was based upon the Constitution of Alaska, thus, allowing the
court to be more significantly restrict the power of government and thereby
428
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enhance the privacy rights of employees. The court noted that “Alaska’s search
and seizure clause is stronger than federal protection because Article I, section
14 is textually broader than the Fourth Amendment, and the clause draws added
strength from Alaska’s express guarantee of privacy.” The Supreme Court of
Alaska reviewed the various triggering events justifying drug testing under the
policy. The court concluded that the first three triggering events: (1) upon
employment application, promotion, demotion, or transfer; (2) following a
vehicular accident; (3) on reasonable suspicion were reasonable under the
Alaska Constitution. The court held that ongoing random testing allowed under
the 4th provision of the policy violated the Alaska Constitution. It should be noted
that the United States Supreme Courts pronouncement on ongoing random
testing came in the public school setting and not in the employment setting.430
A number of lower courts have upheld ongoing random testing in the
employment setting.431
While there have been a number of broad challenges to drug testing policies by
employee representatives, there are often challenges to drug-testing policies
based upon department disciplinary and termination cases of individual officers.
One recent case is Carroll v. City of Westminster.432
This case involved police officer Eric Caroll, who was terminated from the City of
Westminster Police Department due to a positive drug test indicating heroin use.
Prior to hire in 1990, Caroll signed the following waiver: “As a condition of
employment with the Westminster Police Department, the undersigned employee
agree’s [sic] that the Police Department may at anytime [sic], with or without
cause, require tests relating to the use of any drugs; such tests to include, but not
be limited to chemical tests, urinalysis, polygraph, etc; within the condition as a
perquisite [sic] to employment with the Westminster City Police Department.”
While on duty in 1993, Carroll went to the hospital complaining of chest pain and
fatigue. He was diagnosed with high blood pressure. While Carroll was out of
work, the chief of police began receiving information from an identified informant,
that Carroll was using heroin. This information matched information that the chief
had received five months earlier from a neighboring police chief that indicated
that an African-American Westminster Police officer was using heroin. At the
time the chief received the initial information, Carroll was the only AfricanAmerican police officer on the department.
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Based on this information and the waiver signed by Officer Carroll when he was
hired, the chief called Dr. Middleton, who was retained by the department for preemployment and fitness for duty evaluations. Carroll was scheduled to see Dr.
Middleton so the chief ordered the doctor to drug test Carroll. The doctor asked
the chief if he should inform Carroll of the test. The chief told the doctor not to
inform Carroll that he was being tested for drugs. Following the positive test,
Carroll was terminated. He subsequently brought this lawsuit based upon the
surreptitious drug test.
While the court recognized that drug tests are searches within the meaning of the
Fourth Amendment. As such, all searches must be reasonable. The court found
that the reasonableness of the search in this case could be justified on two
grounds. First, the court found that Carroll’s pre-employment waiver was valid
and therefore he had a diminished expectation of privacy in such drug tests.
Since he was subject to testing at anytime, he would not have been in a position
to make a claim if he had been notified of the test. The lack of notification did not
render the test unreasonable. Secondly, the court found that the chief had
received reliable information, which he corroborated supporting probable cause
to believe that Carroll was using drugs.

Financial Disclosure/Obtaining Personal Financial Information
During the course of investigating employee misconduct, key evidence may
sometimes be found in the financial records of employees. At the outset it is
important to note that many states have provisions within Law Enforcement
Officers’ Bill of Rights statutes that restrict the police department’s ability to force
the disclosure of financial records. Some of these statutes have an exception for
financial records directly related to the matter under investigation.
In Amadio v. Skovira,433 a plaintiff, Marilyn Amadio challenged the seizure of her
time records from a private employer claiming that the Struthers Police
Department and particularly, Captain Skovira had violated her constitutional right
to privacy under the due process clause of the Fourteenth Amendment. The
case involved Amadio’s involvement in a “double dip” scheme whereby she
submitted time slips indicating that she was working as the secretary to the chief
of police at the same time she was working at Kaufmann’s Department store.
The double dipping scheme came to light when Captain Skovira received an
anonymous phone message indicating that Amadio had been falsifying her time
records. Captain Skovira began an investigation not officially sanctioned by the
chief of police. Through a retired officer, Skovira made contact with a security
manager at the Kaufmann Store. The security manager, believing this was an
official investigation turned over time records to Captain Skovira after being
advised by legal counsel for Kaufmann’s to cooperate with the police
433
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investigation. A review of the time records revealed that Amadio was, in fact,
double dipping her time.
As a result of this investigation Amadio was suspended from her job for three
days for not properly recording accumulated time. She had indicated that she
was simply using accrued time to work at the store and had not committed a
fraud. The chief of police, Chief Norris, was disciplined by the City of Struthers
for improper record keeping with respect to Amadio’s work schedule and
accumulated time. Chief Norris disciplined Captain Skovira for six days for failing
to report the anonymous information and for initiating his own investigation.
In reviewing Amadio’s claim that her rights were violated, the court first
acknowledged that due process with respect to “informational privacy” is only
“triggered when the interest at stake concerns those personal rights that can be
deemed fundamental or implicit in the concept of ordered liberty.” With respect
to informational privacy as a constitutional matter, the 6th Circuit Court of Appeals
uses a two step analysis: “First, the interest at stake must implicate either a
fundamental right or one implicit in the concept of ordered liberty. Second, the
government’s interest in disseminating the information must be balanced against
the individual’s interest in keeping the information private.”
In looking at the facts of this case the court concluded that Amadio failed to
establish that the time card records implicated a fundamental right or one implicit
in the concept of ordered liberty. The court pointed out that Captain Skovira “did
not obtain any information regarding plaintiff’s financial transactions, credit
history, or other financial records. Rather defendants simply obtained information
regarding the hours plaintiff worked during the four month time period.”
The court went on to hold that even if Amadio could have established that the
time records did implicate a fundamental right, her suit would still fail. The court
asserted that notwithstanding Skovira’s improper method of obtaining the records
Amadio could not establish that her privacy interest in the records outweighed
the City of Struthers’ interest in preventing improper recording of employee time.
Thus, the seizure of these financial records did not violate Amadio’s
constitutional rights. It is interesting to note that cases of this type will not
necessary implicate a Fourth Amendment claim since quite often; the subject of
the record is not the possessor of the record. As such, even if a court were to
determine that records were seized in violation of the constitution, arguably the
exclusionary rule, which applies only to Fourth Amendment violations, would not
be implicated.
A similar conclusion was reached in a 10th Circuit Court of appeals case involving
a double dipping scheme.434 McCarty involved two brothers, Mike and Pat
McCarty, who were police officers in the City of Bartlesville. The two brothers
were investigated with respect to a scheme whereby they were alleged to be
434
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double-billing an apartment complex that was hiring off-duty officers for security
work. The investigation involved the seizure and review of time records from the
apartment complex. Following the investigation, the McCarty’s were criminally
charged with obtaining money under false pretenses. The charges were
dismissed after a determination that the apartment complex records and
practices may have created circumstances whereby the double-billing was
unintentional. The McCarty brothers filed a lawsuit alleging, among other things,
that their Fourth Amendment rights against unreasonable searches and seizures
were violated by the seizure of time records. The court dismissed the Fourth
Amendment claim holding that the McCartys lacked standing to object to the
seizure of the records since they were not the possessors of the records and
therefore had no expectation of privacy in the records.

An Officer’s Right to Privacy And HIPAA
A developing issue in law enforcement involves the application of the Health
Insurance Portability and Accountability Act of 1996 (HIPAA) to police officers.
The privacy provisions of this act were completed in 2002. As a result of the
short period of time this rule has been in place, there are virtually no court
decisions to determine how this privacy provision will be interpreted in the
context of the law enforcement employment relationship.
The employment difficulty occurs in the context of an officer’s fitness for duty. It
is incumbent upon agencies to have clear rules governing the responsibility of
officers to inform the department of any medical or physical impairment that may
render the officer unfit for duty and may actually endanger the public. Agencies
must recognize that under the HIPAA privacy rule, medical providers are under
no obligation to provide information regarding an officer’s:
Officer’s past, present or future physical or mental health or condition,
The provision of health care to the individual, or
The past, present, or future payment for the provision of health care to the
individual.
It should be noted that where a health provider receives authorization in writing
from the officer, such information would be releasable. As a result, clear policies
which place the burden on officers to disclose information that may impact their
fitness for duty is advisable.
In addition, under HIPAA, “Covered entities may disclose protected health
information to:…(4) employers, regarding employees, when requested by
employers, for information concerning a work-related illness or injury or

Jack Ryan © 2016

431

Legal & Liability Risk Management Institute
workplace related medical surveillance, because such information is needed by
the employer to comply with the Occupational Safety and Health Administration,
the Mine Safety and Health Administration (MHSA), or similar state law.”435
Agencies should recognize that most states have provisions relating to the
fitness of officers for duty. Most states have provisions covering medical as well
as psychological fitness; these provisions would likely satisfy this provision in
seeking information from a heath care provider.
It is important to note that in all cases, the disclosure of information by a health
care provider is discretionary unless the patient themselves are making the
request. Even in cases where the law allows the covered entity to release the
information, it is the covered entities option as to whether or not they release it.

Due Process Rights of Police Officers
While officers are subject to certain Constitutional protections governing the
manner in which police misconduct is investigated; officers are also generally
entitled to some basic protections with respect to how they are disciplined.
The foundation case on due process rights in the public employment setting is
Cleveland Bd. Of Education v. Loudermill.436 Loudermill had been hired by the
Cleveland Board of Education as a security guard. When he filled out his
application for employment he had indicated that he had never been convicted of
a felony. When school officials learned that Loudermill had, in fact been
convicted of a felony, he was summarily dismissed from his civil service position
without being given any type of hearing.
In its review of the issues raised by this case, the United States Supreme Court
held that before a person can be deprived of life, liberty or property, the
deprivation must be preceded by “notice and opportunity for hearing appropriate
to the nature of the case.” “This principle requires ‘some kind of hearing’ prior to
the discharge of an employee who has a constitutionally protected property
interest in his employment.” The Court noted that in some cases a postdeprivation (a hearing after the adverse employment action) hearing will be
sufficient to satisfy procedural due process.
The Court also pointed out that a public employer is not required by the
Constitution to grant a property interest in public employment, however, once the
property interest in conferred, it cannot be taken away without notice and an
opportunity for the employee to be heard. The purpose of an employment
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hearing prior to the termination of an employee is for the government to avoid
mistakes in the termination process by affording the employee the opportunity to
respond and correct erroneous information being relied upon for the decision to
terminate.
Principle #1: Before an officer will have any due process rights, they must
have a constitutionally protected interest in their employment. Without
such a protected interest, there is no constitutional protection.
An example of this principle is the “probationary patrol officer” in a department
that provides that “probationary officers may be discharged with or without
cause.” In general these probationary employees have not accrued a recognized
property interest in their employment and therefore cannot raise a procedural due
process claim when they are discharged.437
“In order to establish a claim for loss of property, without due process of law in
violation of the fourteenth amendment, a plaintiff must demonstrate a protectible
property interest in his employment.”438
A case from the Indianapolis Police Department provides and example provides
an example of what an officer would have to prove in order to establish a
protected property interest. Officer McGivern challenged a ten-day suspension
after it was determined that he was dishonest during an internal affairs
investigation. McGivern was one of several officers questioned about money that
turned up missing following the police response to a sudden death call at the
home of an elderly woman.
The court reviewing McGivern’s claim that his due process rights were violated,
noted that McGivern would first have to establish that he had a constitutionally
recognized property interest in the ten days of work that he was deprived of.
Only then would he be able to challenge the process by which the punishment
took place.
Following a number of United States Supreme Court holdings the court asserted
that in order to determine if a constitutionally protected property interest existed
the court must find “if there are such rules or mutually explicit understandings
that support a claim of entitlement to the benefit.” The court went on to note:
“Protectible property interests may be created from a variety of state law sources,
including statutes, contracts, legally binding rules and regulations, or the
‘unwritten common law’ of employment.”
In considering whether an officer has a constitutionally protected property interest
in discipline or termination one should review several items:
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Is there state law such as a “Law Enforcement Officers Bill of Rights” or
some other state law mandate on public employment?
Is there a local ordinance on how local government employees will be
disciplined and discharged?
Is there a collective bargaining agreement between officers and the
government entity which has provisions for challenging management
decisions or the methods of investigation etc., on discipline and
discharge?
Is there a department manual, policy, SOP, or General Order that outlines
the disciplinary process?
Is there a history of “past practices” within the agency as to how
disciplinary matters are investigated and charged?
If provisions are in place that outlines the disciplinary process then officers can
expect that those provisions will be followed before they are terminated. If such
provisions exist, it is likely that a court would find an existing property interest to
the extent guaranteed by the provisions that are found.
The court in McGivern denied the City’s summary judgment motion on the due
process claim. The appellate court directed the lower court to more thoroughly
review the department’s regulations, the collective bargaining agreement and the
past practices or “unwritten common law.”
As a side note, the court also analyzed whether a McGivern had been deprived
of some liberty interest is his employment. The court stated that to prove the
deprivation of a liberty interest McGivern must show: “(1) that he was fired (2) to
the accompaniment of false charges of dishonesty or immorality or the like, that
(3) would stigmatize him to the extent of foreclosing future employment
opportunities, and (4) that the employer is responsible for the public disclosure of
the charges.” Since McGivern was not fired and remained an Indianapolis police
officer, he could not make out this claim.
Principle #2 Courts generally distinguish the property interest in
continuous employment which is protected, from a property interest in
other employment benefits. Courts are reluctant to have all employment
contract disputes become matters of Constitutional dimension.
A case involving discipline in the Detroit Police Department is instructive on this
point. Officer Eugene Brown of the Detroit Police Department took and passed a
promotional exam for sergeant in 1998.439 On May 14, 2000 a local newspaper
ran a story criticizing the Detroit Police Department for their handing of officer
439
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involved shootings. The story titled “Soft on Killer Cops” mentioned Eugene
Brown and the fact that he had shot nine people in separate incidents, wounding
six and killing three.
All of Brown’s shooting had been reviewed by a three-tier process. First, the
shootings were reviewed by the Detroit Police department Internal Affairs
Division; second, they were reviewed by a shooting review panel; and finally they
were reviewed by the Wayne County Prosecutors office. All three tiers of this
process concluded that Brown’s shootings were justified.
Notwithstanding the findings of the three-tier process, following the newspaper
article, the chief of police ordered a new “executive” review of Brown’s shootings.
During this review, the chief recommended that Brown be by-passed for
promotion and ordered that Brown be transferred to desk duty. The chief
recommended to the Board of Police Commissioners that Brown’s pay be
increased to sergeant’s rate pending the outcome of the investigation.
Brown raised two distinct due process claims with respect to his transfer to desk
duty and the failure of the department to promote him. The first claim alleged a
violation of substantive due process. The court quickly disposed of this claim
noting that substantive due process is only violated when government actors
violate rights which are “implicit in the concept of ordered liberty” and which
implicate fundamental rights guaranteed by the Constitution. The allegations by
Brown, a right to be promoted and a right to be assigned to street duty, simply
did not implicate a fundamental right that was implicit in the concept of ordered
liberty. The court concluded that state-created contractual rights are protected
by procedural due process but not substantive due process.
Brown’s second claim was based in procedural due process. Brown was not
invited to participate in the executive review of his shootings and therefore he
alleged that he was deprived of procedural due process before being disciplined
by the promotion by-pass and the transfer to desk duty.
The court concluded that Brown could not make out a constitutional claim. The
court noted that Brown was not deprived of property since he was given the pay
increase to sergeant’s rate notwithstanding the fact that he was not promoted.
The court further noted that Brown had post-deprivation remedies under the
collective bargaining agreement which were sufficient to satisfy his procedural
due process rights.
Although the court concluded that Brown could not make out a constitutional
claim, the court issued a scathing conclusion regarding the actions of the chief
and the City of Detroit with respect to their handling of Officer Brown.
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It must also be recognized that unions may bargain away procedural due process
provisions through labor negotiations where management rights are traded for
benefits.440
The Fortune case revolved around a high-speed pursuit of a vehicle involved in a
shots-fired call. Two troopers began pursuing the vehicle. During the pursuit,
the suspects appeared to shoot at the troopers. The troopers began firing back,
but halted their firing when they observed a vehicle approaching from the
opposite direction.
The firing of shots by the troopers was investigated by a captain in their agency.
The captain concluded that the troopers’ actions were consistent with state law.
Upon further review by a deputy superintendent a decision was made to issue
each of the troopers a letter of censure. The letter was based on the danger the
troopers posed to other motorists in firing on the suspect vehicle. The troopers
were not afforded a hearing before the letters of censure were issued. The two
troopers challenged the letters of censure as violating their procedural due
process rights because they were not afforded a hearing.
The court reviewed the collective bargaining agreement between the troopers’
union and the administration of the state police. Under a provision in the contract
management “may discipline or discharge members in accordance with the rules
and regulations of the Division.” The court then asserted: “Both state and federal
courts have recognized that constitutional protections afforded public employees,
including due process rights, may be waived by unions acting on their behalf
through entering into collective bargaining agreements with public employers.”
The court then held that the troopers had waived their procedural due process
rights under the terms of the collective bargaining agreement.
Principle #3: Once a constitutionally protected property interest has been
established, officers to be disciplined or terminated must have notice and
an opportunity to present their side of the story.
In Rudnick v. City of Jamestown,441 Officer Rudnick challenged his demotion
from sergeant to corporal. The demotion was the result of a disciplinary action
brought about when Rudnick left his post in order to shovel snow for his snow
removal business.
In reviewing the demotion, the court assumed, without deciding, that Rudnick had
a property interest in retaining his rank. The court then proceeded to whether or
not the demotion comported with due process.
Quoting the U.S. Supreme Court’s holding in Loudermill, the court asserted: “The
essential requirements of due process, and all that respondents seek or the
440
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Court of Appeals required, are notice and an opportunity to respond. The
opportunity to present reasons, either in person or in writing, why proposed
actions should not be taken is a fundamental due process requirement. The
tenured public employee is entitled to oral or written notice of the charges against
him, and explanation of the employer’s evidence, and an opportunity to present
his side of the story…To require more than this prior to termination would intrude
to an unwarranted extent on the government’s interest in quickly removing an
unsatisfactory employee.”
The court noted that Rudnick was given written notice of the investigation and
charges. In addition, Rudnick was provided a copy of the investigator’s report.
Rudnick appeared before the disciplinary board and explained his side of the
story in which he indicated that since he and a subordinate were the only two
officers working he did not believe he needed to ask permission to leave for a
short time. The court held that the process by which Rudnick was demoted had
satisfied the procedural due process demands of the Constitution.

Law Enforcement Officers’ Bill of Rights
Many states have taken the rights afforded to police officers in disciplinary
procedures and codified these rights into a “Law Enforcement Officers’ Bill of
Rights.”442 The statutes from state to state vary greatly in the protections they
provide for officers under investigation; however there are some common threads
that run through many of these statutes.
Notice: nearly all of the statutes have a notice provision that requires the officer
to be given notice of the charges against him or her and notice of the evidence
that supports the charges.
Conduct of Investigation: Many of the statutes have provisions that dictate how
the investigation will proceed. These provisions include matters such as whether
an officer will be questioned during his work hours, where questioning will take
place, what types of evidence can be demanded of officers and other restrictions
on the manner in which these internal investigations may take place.
Interrogation provisions: nearly all of the statutes have a provision that mirrors
the U.S. Supreme Court’s ruling in Garrity v. New Jersey.
Right to Representation: Each of the statutes has a provision governing an
officer’s right to have an attorney present during the interrogation/investigation.
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See e.g. R.I. GEN. LAWS §42-28.6-1 et seq.; Md. Ann. Code art. 27, § 727; Ark. Code § 14-52-301;
Cal. Code § 3300; Del. Code § 9200; Fla. Stat. § 112.532; Ind. Code § 36-8-4; Va. Code § 9.1-500; W.Va.
Code §8-14A-1;Wis. Stat. § 164.015; N.M. Stat. § 29-14-1; Tenn. Code § 38-8-301 et seq.; Tex. Local
Gov’t Code § 143.118

Jack Ryan © 2016

437

Legal & Liability Risk Management Institute
These sections sometimes create confusion where they are read in terms of
union representation as opposed to an attorney.
Right to discovery prior to a disciplinary hearing: Many states have a statutory
requirement that the officer be given copies of all evidence within a set time
period prior to any discipline. The failure to provide such material could lead to
its suppression or a dismissal of charges.
Right to a hearing: Many states have outlined the right to a hearing and how the
hearing will proceed within the framework of the statute. Such items included in
these provisions are subpoena power and the right to recommend or determine
the appropriate discipline. In some cases these provisions remove the power to
discipline from the chief executive officer of the agency.
Panel selection: Many states have codified the manner in which the panel
considering police discipline will be set up, including who may serve as members
of such a panel.
Police agencies that fall under the jurisdiction of a law enforcement officers’ bill of
rights or similar statute generally incorporate the statute by reference into their
rules and regulations.443
It should be noted that there has been a push for national legislation on an
officers’ bill of rights for the last several years. These bills have been proposed
by the Fraternal Order of Police and International Brother of Police Officers lobby
and have lingered in both the House and the Senate.444 These bills have been
opposed by the International Association of Chiefs of Police as an attempt to
infringe upon the ability of police executives to manage their agencies.

External Liabilities of Internal Affairs
In addition to the issues raised by employees who make claims against an
agency and internal affairs investigators, there is also liability exposure through
an agency’s failure to have a proper internal affairs process generally, and the
failure to do a proper investigation in a specific case. The agency that does not
have a proper internal affairs process in place may be seen as deliberately
indifferent to officer misconduct or may be seen as ratifying this conduct. In other

See e.g. Smithfield, R.I. Police Department Rules and Regulations § III-4-D (1) “The Police Chief has
the authority to administer punishment to Department members for the violation of Department orders,
memoranda, policies, rules and regulations. Appeals of such punishment shall be subject to the provisions
of the Rhode Island Law Enforcement Officers’ Bill of Rights or their collective bargaining agreement,
whichever is applicable.”
444
See e.g., S.2256 “Discipline Accountability and Due Process of State and Local Law Enforcement
Officers.”; H.R. 4550 “Law Enforcement Officers’ Due Process Act of 2000.”
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words, the agency sends a message to officers, by its lack of investigation of
internal matters, that it tacitly approves of the conduct.
One such example is Galindez v. City of Hartford,445 which involved a complaint,
filed by Galindez of excessive force. As part of the lawsuit, Galindez claimed that
the City of Hartford was deliberately indifferent to police misconduct, specifically
use of force. The important aspect of this case is the evidence Galindez offered
to prove the agency’s deliberate indifference. The court outlined his evidence of
deliberate indifference as follows: “Plaintiff points to the IAD complaints to
demonstrate:
1) in 1999, there were twenty-four excessive force complaints lodged against
Hartford police officers, nine of which remain open, and six of which were closed
without investigation;
2) in 2000, there were twenty-three excessive force complaints filed, eight of
which remain open;
3) in 2001, there were twenty-six excessive force complaints filed, seventeen of
which remain open;
4) that in almost none of the investigations was HPD Form # 60 (Use of NonLethal Force Report) completed as required by HPD's "General Order"
("Supervisory personnel shall require HPD Form 60 be completed for any
apparent injury or claim of injury."); and
5) in no case was a complaint sustained against an officer and corresponding
discipline administered.
Similarly, plaintiff points to the insurance record summaries to demonstrate that,
during 1999, seventeen excessive force lawsuits were filed against Hartford
and/or its police officers in federal and state courts (stemming from incident dates
ranging from 1996 to 1998), ten of which were settled; during 2000, thirteen
excessive force lawsuits were filed, four of which were settled; and during 2001,
nine excessive force lawsuits were filed, none of which have to date been
settled…
Finally, plaintiff points to the investigative report of his own complaint. The
investigation into the August 3, 1999 incident started promptly after Galindez' son
filed the complaint on August 5, 1999. The case was assigned on August 9, 1999
to Sergeant Andrew Nelson of IAD, who obtained a statement from Miller on
August 26, 1999. However, unexplained by Hartford, seventeen and one half
months passed before any further action was taken on the complaint. On
February 16, 2001, the case was assigned to Sergeant Polletta of IAD. Sergeant
Polletta promptly obtained the dispatch printout for the August 3, 1999 altercation
and the booking photograph of Galindez. Then, on March 7, 2001, Sergeant
Polletta unsuccessfully attempted to locate Galindez. Four and one half months
445
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later, on July 22, 2001, Galindez served the summons and complaint for the
present suit on Miller and the HPD, after which, from September through
December of 2001, there was a torrent of investigative activity, during which time
Sergeant Polletta obtained Galindez' criminal history, interviewed and/or took
statements from several witnesses, and created a final report for Lieutenant
Dennis Dowd, Commander of Internal Affairs Division.”
Thus, the evidence of deliberate indifference on the part of the agency was
based upon the Internal Affairs process. It specifically focused on the lag-time in
investigation, the lack of any findings against officers and the manner in which
Galindez’ complaint lingered in the system until he filed his lawsuit.
Key Point: Agencies must have a proper internal affairs policy/system in
place in order to avoid a finding that the agency is deliberately indifferent
to misconduct.
Another avenue that plaintiffs may use to establish agency liability in a civil rights
claim is the outcome of the internal affairs investigation to establish the actual
operational policy of the agency. Fairley v. City of Long Beach446 provides an
example of how a plaintiff may use an IA finding to establish agency liability.
Fairley was arrested on a warrant that had his last name and date of birth, but a
different first name. Fairley insisted to the officers that the warrant was for his
twin brother, who he reported was 66 lbs heavier than he. Fairley was taken to
lockup where the arresting officers informed the booking sergeant of Fairley’s
claim that the officers had the wrong man. The booking sergeant booked Fairley
in without taking any steps to this identity issue, i.e. fingerprinting. Fairley filed a
complaint after spending 12 days in jail, only to find out that the warrant was, in
fact, for his brother. The internal affairs investigation concluded that all agency
policies had been complied with.
In assessing the agencies potential liability, the court found that since internal
affairs concluded that all policies were complied with and the booking sergeant
had not done anything out of police, then it was established that the agency was
deficient in not having a policy requiring that steps be taken to properly identify
persons brought in on warrants, particularly when they claim that a mistake of
identity has occurred. Additionally, the court found that the agency’s failure to
change or create new policy to correct this problem after the Fairley case came
to light was further evidence of indifference to citizens’ liberty interests.
Key point: The internal affairs process is a quality control that must be
validated by reaching reasonable conclusions based on agency policy and
training.
The failure of the internal affairs process to acknowledge violations of
policy and training may lead to a finding of an improper custom and
practice of the agency as well as deliberate indifference to misconduct.
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Chapter 17 Special Operations SWAT Narcotics HighRisk Entry
Special Operations
Many police operations have the potential to create liability exposure for an
agency; however certain types of operations have an exponential likelihood of
creating claims. One area of high liability is the decision to use a SWAT team.447
In considering whether or not a SWAT type team is appropriate for an agency
several considerations should be examined.
An agency must have sufficient resources before such a team should be
undertaken. Smaller agencies may not have sufficient personnel to provide an
appropriate number of candidates in order to have a meaningful selection
process. The agency may not have the personnel in order to meet the
recommended in-service training requirement of 16 hours per month or the
minimum of 40 hours training to get on the team. Additionally, the agency may
not have the resources for the equipment necessary for such a team. The failure
to have such a team will not lead to liability, but having a team which does not
meet the generally accepted police practices may lead to liability. This is not to
suggest that it is better not to have a team, it is simply the observation that if you
are going to have a team, make sure you can do it right.
Liability exposure manifests itself in several ways when dealing with these
special operations. In a barricaded subject case, the focus may be in the events
leading up to the injury or death of the subject or hostage. One has to review the
approach taken by the United States Court of Appeals for their particular circuit to
determine the significance of pre-shooting or pre-force conduct on such claims.
The question in these cases will often be whether the actions of the team in
some way was the moving force which led to the confrontation which ended in
injury or death. In many of these cases an expert may come in and provide a
jury with what may be referred to as the generally accepted practices for dealing
with barricaded subjects and hostage takers and then testify to their opinion that
the team did not follow these practices.
Over the past ten to twenty years there has been a significant increase in the use
of specialized teams to conduct high-risk entries. High-risk may generally be
defined as a case where the entry poses a risk to law enforcement personnel as
well as the occupants of the residence to be entered and, in some cases, other
447
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persons. The danger presented may be based on the history of the occupants,
weapons availability, fortifications to deter entry, counter-surveillance,
environmental or geographic conditions, dogs, as well as any other condition that
creates articulable danger.

The Decision to Use a Specialized Team
A review of cases from around the United States establishes that courts review
the decision to utilize a specialized team to make an entry is a use of force. As
such, the decision itself may be unreasonable. For example, an agency that
decides to use a SWAT team on every single warrant entry, irrespective of
articulable danger in order to keep their team active, may find itself faced with
exposure.
McCracken v. Freed,448 provides an overall example of how a federal court will
view issues related to a high risk entry. McCracken involved the use of a
regional SWAT team, the North Penn Tactical Response Team, to execute
several arrest warrants on McCraken. The team was activated after McCraken,
who could be seen in his home, refused to comply with the orders of six officers
who had gone to his home to arrest him.
After making several attempts to contact McCracken, Chief Freed authorized an
entry by the team. “The tactical team created a diversion at the front of the
residence and entered through the rear. Pepper spray canisters were tossed
through the front windows the officers had broken while a group of officers
simultaneously entered through a pried back door. Once inside, the officers
quickly apprehended McCracken and immediately removed plaintiff E. Jean
McCracken ("Jean McCracken") from the premises… Paramedics treated the
McCrackens on the scene for superficial injuries and exposure to pepper spray.
McCracken refused any further medical treatment. 8 McCracken was transported
to the local police station where he was processed and booked.” McCracken
filed a lawsuit alleging that the use of the SWAT team as well as the methods
constituted excessive force.
In its review of the case, the trial court noted: “The decision to activate the
tactical team required a heightened degree of caution because the tactical team
had the capability to make an overwhelming show of force.” The court then
turned to information known to Chief of Police Freed when he made the decision
to use the team.
Factors:


Valid Arrest Warrant

448
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Criminal History: Rape, Sodomy, Attempted Murder, Active Weapons Charge in
another State, serious sex offender



McCracken had been seen through the window of the house and had refused to
respond to police



McCracken’s mother was in the home and she also had a criminal history for
assault
The court concluded that the use of the team was reasonable and went on to
assert: “The tactical team was activated by Freed, based on his personal
observation of the situation, McCracken's past criminal record and his
assessment of the two outstanding arrest warrants. Thus, it follows that all
members of the tactical team are entitled to qualified immunity because they
followed Freed's objectively reasonable instructions.”
Additionally, the court
noted: “While simply following orders is not a defense, instructions from a
superior officer can support qualified immunity when the officer could conclude,
from an objective view of the surrounding circumstances, that there was legal
justification for the action.” In granting Chief Freed immunity, the court held: “The
decision to activate a tactical team can constitute excessive force if it is not
objectively reasonable in light of the totality of the circumstances. Even if
Freed had made a mistake in activating the tactical team, it was one a
reasonable police supervisor faced with a similar scenario could have made.
Thus, Freed is entitled to qualified immunity with respect to his decision to
activate the tactical team.”
After concluding that the decision to use the team was reasonable, the court
examined the manner in which the team entered the McCracken residence. The
court concluded: “Likewise, with respect to using the team to forcibly enter the
residence, Freed is entitled to qualified immunity because the facts, viewed in a
light most favorable to the plaintiffs, demonstrate that the force he authorized
was objectively reasonable under the circumstances. Only after the initial
attempts to execute the arrest warrants by knocking on McCracken's front door
and the subsequent attempts to communicate with him were unsuccessful, did
Freed approve a forced entry, and then only after his consideration for the safety
of Jean McCracken, the officers and the neighbors. Because it was a weekday,
he realized that most residents would start returning home at soon and he
wanted to resolve the situation before more people were potentially exposed to
danger. In sum, the police action was a reasonable response to the threat
perceived.”
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Policy and Training
An interesting point from McCracken v. Freed was the examination of the team’s
policies and training which had been challenged by McCracken. In rejecting
McCracken’s claim the court noted: “Contrary to the plaintiffs' contentions, the
municipal defendants' police departments have written tactical team policies;
and, officers assigned to the tactical team must not only complete a qualifying
training program but must also participate in continuing SWAT training. The
written tactical team policy, which had been ratified by the chiefs of police of all
participating police departments, dictates that the officers may use no more than
the minimum force necessary to effect an arrest or serve a warrant, and to
ensure the safety of the suspect, the officers involved and the surrounding
community… All tactical team officers must complete special SWAT training in
addition to their regular police training. In Pennsylvania, all police officers are
required to attend annual certification training by the Municipal Police Officers'
Education and Training Commission. Tactical team members are required to
take an additional 40 hour course and monthly training. There is also an annual
two-day training session. An officer may be assigned to an individualized training
school fitted to his/her particular function within the tactical team. As of August
28, 2001, all members of the tactical team had fulfilled the requisite training
requirements and had been certified.”
KEY POINTS:
Does your team have a policy?
Does your team set training standards?
Upon becoming team member
Monthly in-service for team members
Specialized training for special positions i.e. sniper
Is there a mechanism for determining and documenting risk factors prior to
use?
The importance of policy and training cannot be overstated as can be seen in
Neace v. City of Massillon et al.,449 where the United States District Court for the
Northern District of Ohio found that the plaintiff’s claim against the City of
Massillon for failure to train and failure in policy was sufficient to get before a jury
to determine liability. The Neace case involved a drug raid which culminated in
the shooting of Shay Neace.
Neace was in the upstairs bathroom rolling
marijuana as the raid was executed. He acknowledged that he had a gun in his
hand initially but indicated that the gun had been disassembled and was in three
pieces. Neace testified in depositions that he heard a commotion outside the
bathroom, the door opened and a gun was pointed at his head. He stated that
449
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he had no idea that it was a police officer. He reported that he dropped the
disassembled gun and grabbed the end of the gun that was pointed at him. The
gun went off and he was shot. In bringing his lawsuit, Neace alleged that the
force was excessive and was caused by the fact that the raid itself had been
improperly carried out due to lack of policy and training by the Massillon Police
Department.
In its review of the City’s potential liability, the court noted: “There are no written
or specific unwritten policies in Massillon governing how raids are to be
conducted, and the officer in charge has the authority to assemble the team, gain
entry to the target, and otherwise execute the raid. This also includes whether or
not to call in the regional ‘START’ team, a specialized, multi-jurisdictional SWATlike team specially trained for high-risk raids. The raid team in this case was
assembled immediately prior to the raid's execution by selecting officers available
at the station, and without contacting either Chief Weldon or the START team.
Some of the officers involved in this incident had no prior experience or specific
training in conducting raids. Defects in the raid allegedly included the lack of
advanced warning of the number of people present in the home, which resulted
in too few officers being present. There also is no policy for review and analyzing
raids afterward to determine whether mistakes were made so raid techniques
can be improved… The Court concludes that the issue of municipal liability in this
case is a question for a jury. When viewed in the light most favorable to the
Plaintiff, Massillon's lack of any policies or regimental training in the conduct of
raids arguably resulted in a defective raid with too few officers, some of whom
were inadequately experienced. These deficiencies arguably caused the
shooting of the Plaintiff. Defendant Massillon, therefore, is not entitled to
summary judgment.”

Hitting the Wrong House-Policy/Training/Aftermath
Solis v. City of Columbus,450 provides an example of potential agency liability for
the failure to have a policy in place that will protect the rights of citizens in their
homes. Solis also involved the execution of a search warrant by a SWAT team
following an investigation conducted by a detective.
Detective Cox was working with an informant who provided information regarding
the whereabouts of stolen goods taken in several home invasions. According to
the informant, the suspect, Walker, was storing some of the stolen goods in his
home located at 123 Avondale Ave. in Columbus and was storing some of the
stolen goods at the home of a friend who lived in a house directly behind
Walker’s. The informant did not know the address of Walker’s friend’s house and
the detectives did not want to drive by to get the address for fear of spooking the
suspect. Prior to getting a warrant, the SWAT team scouted the location and
informed Detective Cox, that the house described by the informant was located
at 120 Avondale Ave. The informant had told the detective that Walker always
carried a Ruger handgun thus, leading to the decision to use the SWAT team.
450
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On the day the search warrant was executed, Detective Cox observed the SWAT
team lined up and realized they may have the wrong house. The SWAT team
conducted a dynamic entry in executing the no-knock search warrant, complete
with a flash-bang. Carmen Solis, age 12 was home with her mom, Nicole Solis,
who was 8 ½ months pregnant. It was alleged that the officers “held guns to
Nicole and Carmen Solis’s heads, forced them to the ground, handcuffed them,
and subjected them to verbal abuse. The mother and daughter were kept in
handcuffs for 45 minutes.
In analyzing the claims against the city, the court rejected the plaintiffs’
contention that the City is constitutionally required to have a policy that demands,
in all instances, personal visual verification of a search warrant address by the
officer in charge of an investigation. The current written policy regarding
verification of search warrant addresses requires a supervisor to review a search
warrant prior to its submission to the court to ‘insure the location listed on the
warrant is correct’” The court then went on to assert that this was not simply a
run of the mill search warrant execution. This was a no-knock warrant utilizing
a SWAT team, the most intrusive type of home entry that police conduct. The
court continued: “The City clearly was on notice that officers going to the wrong
address is a recurring problem in the execution of search warrants, particularly
no-knock search warrants.” The court cited cases and other publication of police
executing no-knock warrants at wrong locations.
The court concluded: “When such an important right is at issue as the right to be
secure in one’s home from an unannounced, forcible official entry and search,
and when there is such a potential for mistakes—mistakes, as illustrated above,
that so readily can have tragic consequences—then a municipality is required to
exercise more than usual care.” Thus, in the case of no-knock warrants, the
city should have a policy in place to ensure that the police are entering the
correct address, “the court has no problem in concluding that a jury could
find the City to have been deliberately indifferent to the rights of its
inhabitants by failing to have such a policy.”
The court’s conclusion distinguishes no-knock warrants from all others and
determined that a city, town or county could be liable for failing to have a policy in
place that ensures that the police are entering the correct address.
Taylor v. County of Berks451 provides an example of agency liability for failing to
train officers for high-risk entries. The case revolved around the execution of a
search warrant. On May 6, 2000, Ernestine Taylor was looking out the rear
window of her home at 319 Moss Street when she observed a squad of police
officers approaching her rear door. Recognizing that the officers were about to
break down her door, she began yelling that officers were at the wrong house.
The officers demanded that she open her door, but by the time she got
downstairs the officers had struck the door several times, splintering it. The
451
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officer then held Taylor at gunpoint while they began searching the house. The
officers left after they received word via the police radio that they had gone to the
wrong house and they should have been at 317 Moss Street.
Taylor filed a lawsuit alleging, among other things, that the officers had not been
properly trained to verify the location named in the warrant before forcing entry
into a home. The city sought to be dismissed from the lawsuit arguing that Taylor
could not prove that the city had a policy or practice of knocking down the doors
of incorrect houses. The court asserted that the city had failed to address
Taylor’s failure to train allegation. In its review, the court noted that the
department’s policy made “no mention of a requirement that, or a procedure by
which, officers verify that they are at the correct location before doing damage to
a home… Given that Berks County officers perform raids in backyards of row
houses where there are not numbers and where it is easy to mistake one home
from another, a reasonable jury could conclude that the [city’s] failure to train its
officers to verify their location constitutes deliberate indifference as to whether
the officers violate citizen’s rights by entering their homes illegally.
Taylor makes several propositions clear. First, officers must be trained for the
recurring tasks they are likely to face. Second, the training may vary from
assignment to assignment. Third, officers who are transferred into a new
assignment that has differing tasks must receive training on any new tasks that
may lead to third party constitutional or tort injuries. This training must take place
before they are faced with the new task-remember- is the officer faced with
making a decision of the type that training would better prepare the officer to
make? If yes, then training is required. Finally, it should be recognized that there
may be specific training issues that are unique to a particular department or a
particular demographic circumstance. For example, the difficulty in distinguishing
the rowhouses, cited by the court in this case would not be an issue in many
agencies where there simply are no row houses.
In the execution of search warrants it is not uncommon that police officers enter
the wrong house. As Dale Carnegie once said: “When you’re wrong; admit it
quickly and emphatically.” This advice applies to the execution of search
warrants as well. If a mistake has been made, admit it quickly and emphatically
and terminate any further operation in the wrong house.
In Los Angeles County v. Rettele et. al,452 the United States Supreme Court
reviewed a civil rights lawsuit brought against Los Angeles County officers who
had executed a search warrant at a home that had been sold and was no longer
in possession of the subjects of the warrant.
Los Angeles County officers were investigating a fraud and identity-theft ring that
involved 4 African-American subjects, one of whom was known to possess a
registered handgun. The investigation was conducted between September and
452
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December of 2001. In early December, the investigator in the case obtained a
search warrant authorizing the search of two residences and three of the four
subjects. In support of the search of the house in question, the investigator cited
motor vehicle records, an outstanding warrant, internet phone records and
mailing address listings. What the investigator, Watters, did not know was that
the house had been sold in September and was now occupied by three white
residents, Max Rettele, his girlfriend, Judy Sadler and Sadler’s 17 year-old son
Chase Hall.
On the morning of December 19, Watters briefed six other deputies in
preparation for the search of the houses. Watters informed them they would be
searching for three African-American suspects, one of whom owned a registered
handgun. The possibility a suspect would be armed caused the deputies concern
for their own safety. Watters had not obtained special permission for a night
search, so he could not execute the warrant until 7 a.m. Around 7:15 Watters
and six other deputies knocked on the door and announced their presence.
Chase Hall answered. The deputies entered the house after ordering Hall to lie
face down on the ground.
The deputies’ announcement awoke Rettele and Sadler. The deputies entered
their bedroom with guns drawn and ordered them to get out of their bed and to
show their hands. They protested that they were not wearing clothes. Rettele
stood up and attempted to put on a pair of sweatpants, but deputies told him not
to move. Sadler also stood up and attempted, without success, to cover herself
with a sheet. Rettele and Sadler were held at gunpoint for one to two minutes
before Rettele was allowed to retrieve a robe for Sadler. He was then permitted
to dress. Rettele and Sadler left the bedroom within three to four minutes to sit on
the couch in the living room.
By that time the deputies realized they had made a mistake. They apologized to
Rettele and Sadler thanked them for not becoming upset, and left within five
minutes. They proceeded to the other house the warrant authorized them to
search, where they found three suspects.”
Rettele, Sadler and Sadler’s son filed a civil rights lawsuit alleging that their 4 th
Amendment rights had been violated by a reckless execution of the warrant. The
recklessness was based on the failure to verify ownership records prior to the
execution of the warrant and the failure to immediately recognize the mistake
when they observed white subjects in the house rather than the black subjects
they were seeking.
In finding that the officers’ actions did not violate the 4th Amendment, the
Supreme Court first noted that in today’s society mixed-race households are
common. Thus, the fact that officers immediately saw white subjects did not
preclude the possibility that the subjects they were seeking were also present
and posed a threat to the officers. The Court noted that previous decisions
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allowed officers to take “reasonable action to secure the premises and to ensure
their own safety and the efficacy of the search.”453 The Court concluded: “The
orders by the police to the occupants, in the context of this lawful search, were
permissible, and perhaps necessary, to protect the safety of the deputies.
Blankets and bedding can conceal a weapon, and one of the suspects was
known to own a firearm, factors which underscore this point. The Constitution
does not require an officer to ignore the possibility that an armed suspect may
sleep with a weapon within reach…The deputies needed a moment to secure the
room and ensure that other persons were not close by or did not present a
danger. Deputies were not required to turn their backs to allow Rettele and
Sadler to retrieve clothing or to cover themselves with the sheets. Rather, the risk
of harm to both the police and the occupants is minimized if the officers routinely
exercise unquestioned command of the situation.” This is not to say, of course,
that the deputies were free to force Rettele and Sadler to remain motionless and
standing for any longer than necessary. We have recognized that special
circumstances, or possibly a prolonged detention might render a search
unreasonable. There is no accusation that the detention here was prolonged.
The deputies left the home less than15 minutes after arriving. The detention was
shorter and less restrictive than the 2- to 3-hour handcuff detention upheld in
Mena. And there is no allegation that the deputies prevented Sadler and Rettele
from dressing longer than necessary to protect their safety. Sadler was unclothed
for no more than two minutes, and Rettele for only slightly more time than that.
The Fourth Amendment allows warrants to issue on probable cause, a standard
well short of absolute certainty. Valid warrants will issue to search the innocent,
and people like Rettele and Sadler unfortunately bear the cost. Officers executing
search warrants on occasion enter a house when residents are engaged in
private activity; and the resulting frustration, embarrassment, and humiliation may
be real, as was true here. When officers execute a valid warrant and act in a
reasonable manner to protect themselves from harm, however, the Fourth
Amendment is not violated.”
In Simmons v. City of Paris, TX., 378 F.3d 476 (5th Cir. 2004), the United States
Court of Appeal for the 5th Circuit reviewed a lower court’s decision in a lawsuit
involving the entry of the wrong house on a search warrant execution. Police
officers of the City of Paris obtained a search warrant for a home at 400 N.W.
14th Street. The family bringing the lawsuit lived at 410 N.W. 14 th Street.
Prior to the raid, officers attended a pre-raid planning/briefing. The details
concerning the execution of the warrant called for the lead vehicle to stop short of
the intended target and park just south of 400 N.W. 14 th Street. When the raid
was carried out, the driver of the lead vehicle pulled up directly in front of the
target location, apparently leading officers to believe that they were going to the
next house up.
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Officers entered the wrong house and briefly detained two adults and two
children. The officers reported that upon learning that they were in the wrong
house, they immediately terminated the operation and left. The plaintiffs in the
case testified that officers did not immediately leave upon learning they were in
the wrong house but continued searching for 5-7 minutes.
In deciding whether the officers were entitled to summary judgment/qualified
immunity, the court distinguished the entry into the wrong house from the
continued search after determining that they were in the wrong house. [Note, at
this stage of the proceedings the court must view the plaintiffs case as true]
The court granted the officers qualified immunity on the mistaken entry into the
home but denied summary judgment/qualified immunity on the continued search
of the home after the mistake was discovered. Citing Maryland v. Garrison, 480
U.S. 79 (1987), the court asserted that the law was clearly established that
“when law enforcement officers are executing a search warrant and discover that
they have entered the wrong residence, they should immediately terminate their
search. The case was remanded for trial so that a jury could determine if officers
in fact continued the search after discovering their mistake.
Key Points:
When you realize you’re in the wrong house-Stop, Apologize, Get out, fix
the damage-DO IT QUICKLY
Ensure that policy and training for high-risk entry is in place
Ensure drive-by verification for dynamic entry unless articulable exigency
would support dispensing with the requirement

Execution Issues
Use of Flash-Bang May Constitute Excessive Force
In Boyd v. Benton County; City of Corvallis et al.454 the United States Court of
Appeal for the 9th Circuit held that the use of a flash-bang while executing a
warrant may constitute excessive force under the 4th Amendment. The court
then granted the involved officers qualified immunity because the law was not
clearly established at the time the officers used the flash-bang in 1997.
The facts in Boyd began with an armed robbery of a jewelry store. The two
robbers were described as a white male with a limp and an Hispanic male of
454
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average height. The duo, who stole a .357 magnum in the robbery fled in a blue
Geo. As they fled the store owner shot out the back window of the Geo.
During the investigation, officers developed information that Dalebout was
involved in the robbery and may be hanging around at “Charlie the Mexican’s”
house. The police conducted a surveillance of the house, observed a Geo with a
smashed rear window, and observed numerous people coming and going.
At some point during the surveillance, officers observed Dalebout and Knudsen,
both white males, leave the apartment and enter the blue Geo. The officers
noted that Knudsen walked with a limp. As police tried to stop the two subjects
they fled. Following a high-speed pursuit they were apprehended. Dalebout was
armed; however the stolen .357 was not recovered. As a result of the arrest,
officers obtained a search warrant for the apartment that Dalebout and Knudsen
had exited.
Knowing that one of the robbery suspects, the Hispanic male, had not been
arrested and knowing that the .357 magnum had not been recovered, the officers
decided to use the Benton County SWAT team to make entry.
At a pre-raid briefing, officers were briefed concerning a loft in the apartment that
would provide a dangerous area from which a sniper could shoot; the unrecovered .357; the subject still at-large and the fact that someone from the
apartment had attempted to buy another firearm. Additionally, officers were told
that there may be five to eight people sleeping in the apartment when the raid
was to be executed. A decision was made to use a flash-bang device to provide
a distraction while the officers made their entry. No one at the briefing objected
to the use of the device.
During the raid, the flash-bang was put into the house by volunteer Deputy Ellis.
The flash-bang landed next to Boyd, who was asleep. Boyd suffered burns as a
result of the flash-bang igniting.
In reviewing the case the United States Court of Appeal for the 9th Circuit noted
that the officers had prior notice that there may be as many as eight people
sleeping in the house, many of whom had nothing to do with the robbery and
were thus, innocent bystanders. Notwithstanding this knowledge, the officers
utilized the flash-bang with giving any warning to the occupants and without
considering any alternative means to their entry.
The court concluded:
“Nonetheless, given the inherently dangerous nature of the flash-bang device, it
cannot be a reasonable use of force under the 4th Amendment to throw it ‘blind’
into a room occupied by innocent bystanders absent a strong governmental
interest, careful consideration of alternatives and appropriate measures to reduce
the risk of injury.”
The court also concluded that all of the officers participating were an “integral
part” of the conduct and could be held liable for a constitutional violation.
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The court then granted all of the officers qualified immunity after determining that
the law was not clearly established on flash-bangs in 1997 when the raid
occurred.

Chapter 18 Persons of Diminished Capacity
Use of Force-Emotionally Disturbed and Mentally Ill Persons
While the force options remains constant for controlling and arresting all persons,
a number of cases suggest that agencies must conduct training for dealing with
the emotionally disturbed and mentally-ill persons in the context of use of force.
Many agencies have policies related to civil commitments and dealing with the
mentally ill, yet few agencies actually conduct training related to these policies
and even fewer train on tactics and use of force in the context of the emotionally
disturbed and the mentally ill.455
In Gaddis v. Redford Township and City of Dearborn Heights456 the United States
Court of Appeal upheld a lower court’s dismissal of a lawsuit against officers and
two municipalities for a shooting involving an emotionally disturbed person. The
incident in Gaddis began when an officer observed Joseph Gaddis driving his
automobile in a slumped-over position. The officer believed Gaddis was drunk
and pulled him over. When the officer got out of his police car, Gaddis took off
again. The officer pursued Gaddis and was joined by other officers. When
Gaddis was finally stopped, Officer Bain approached the driver’s side of the car
and told Gaddis to step out of the car. When Gaddis stepped out he had his
hands in his pockets. The officer told him to take his hands out of the pockets.
As Gaddis pulled his hands out, some of the officers observed a knife in his
hand. The officer tactically created some distance and began yelling at Gaddis
to drop the knife, leading to a two to three minute standoff.
At some point during this standoff, Gaddis said to Bain “Why are you doing this to
me, Chris, like you did to me in California.” Bain testified that this remark led him
to believe that Gaddis was not rational since Bain had no prior contact with
Gaddis. Following an assertion by Gaddis that he wanted to leave, Officer Bain
moved in and pepper-sprayed him. Shortly thereafter a second officer, Burdick,
went over the trunk of Gaddis’ vehicle and tried to tackle him, which caused
Gaddis to violently react and strike Burdick with a “windmill” type motion. Officer
Bain and Officer Duffany testified that they observed Gaddis stabbing at Officer
455
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Burdick causing them to open fire, shooting sixteen rounds in a single burst,
hitting Gaddis in the torso, right arm, buttocks, and left thigh.
In the resulting lawsuit, Gaddis’ expert Dr. Jim Fyfe (Commissioner of Training
NYPD) provided an affidavit that asserted his opinion “that the officers deviated
from proper police techniques for dealing with emotionally disturbed persons
(EDPs). In particular, he testified that officers using correct police techniques
would recognize that ‘techniques of intimidation and force’ are not likely to work
on EDPs in the way they may work on rational persons. He testified that police
should instead have picked a single officer to talk calmly to the EDP, and should
have refrained from unnecessary displays of force. Fyfe criticized Bain’s use of
pepper spray, and described Burdick’s attempt to tackle Gaddis by surprise from
behind as a ‘terrible tactic.’”
Although the court upheld the summary judgment for the officers, the court
asserted:
“We acknowledge that a suspect’s apparent mental state is one of the facts
and circumstances of the particular case that should be considered in
weighing an excessive force claim. Moreover, the opinions of qualified
experts such as Mr. Fyfe are often entitled to be given weight in this
determination.”
This is an area where agencies need to provide some level of training,
particularly as courts begin to recognize such training as a generally-accepted
police practice.
A case providing insight into the importance of such training was decided by the
United States District Court for Nevada and denied summary judgment for the
Las Vegas Metro Police Department on a failure to train claim related to dealing
with the mentally ill in the use of force context. The case, Herrera v. Las Vegas
Metropolitan Police Department457 involved a call to the police to assist in taking
David Herrera, who was described as having severe mental illness and being
delusional, for an involuntary commitment to a hospital. At the outset, it should
be noted that the court was considering a summary judgment motion and the
facts examined by the court were not agreed upon facts, but instead were the
facts reviewed in a light most-favorable to Herrera’s estate.
The call prompted the response of four officers and a supervisor to the Herrera’s
mother’s home. The police were told of Herrera’s mental illness; that there were
no firearms in the house; and that Herrera was alone. David had previously been
holding a small paring knife before the police arrived. The officers decided to use
a “devastator” pepper-spray canister and a “low-lethality shotgun” loaded with
bean bag pellets. The officers were given the key to the house by Herrera’s
mother and attempted to use it to gain entry. When Herrera kept re-locking the
457
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door, the officers kicked it in. The officers then confronted Herrera, who was
holding a knife. One officer fired four shots from the bean-bag shotgun, buckling
Herrera at the knees; two officers approached and tried to knock the knife from
his hands with their batons; a third officer approached and sprayed Herrera with
the pepper spray. The officers continually told Herrera to drop the knife, but he
did not. Instead, he held the knife up and told the officers they would have to kill
him. According to the officers, Herrera began moving toward the officers causing
Officer Woodruff to shoot Herrera several times, killing him.
In its consideration of the failure to train claim, the court concluded:
“that the evidence provided by plaintiff, indicating that the police were
inadequately trained in dealing with the mentally ill and using impact projectiles,
is sufficient to survive summary judgment. Plaintiff’s expert, retired Captain Van
Blaircom, who is former chief of police for the City of Bellevue, Washington,
testified that the Defendant officers should have known that the manner in which
they approached the decedent would escalate the confrontation. According to
Van Blaircom, the officer’s treatment of the situation, combined with their
statements that a mentally ill person should be treated as any other person,
regardless of the situation, indicates that the police department’s training
dealing with the mentally ill falls well below the reasonable standard of
contemporary care.”
Upon reviewing these cases, one must recognize that courts are taking into
account a person’s mental illness and further have determined that where
officer’s know of the mental illness or emotional disturbance, officer’s may have
an obligation to alter their tactics where they can safely do so. Further, an
agency that fails to train officers that these circumstances may require different
treatment may face liability for deficient training.
The courts do seem to take into account the circumstances the officers are facing
upon their arrival. In other words, are the officers confronted with a dynamic and
violent situation, absent law enforcement intervention, in which case law
enforcement control tactics are justified, or are officers faced with a person who
poses only a threat to themselves absent law enforcement intervention?
The United States Court of Appeals for the 9th Circuit has examined how preshooting conduct impacts the reasonableness of an officer’s use of force in that
circuit. The United States Court Appeals for the 9th Circuit re-iterated the analysis
announced by Billington v. Smith458 in a case from Olympia, Washington that
involved a subject in the midst of a mental health crisis. 459 The case exemplifies
the distinction between officers faced with a dynamic and violent situation of the
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subject’s making versus the slow-moving self-barricaded subject that does not
pose an immediate threat to anyone but themselves.460
In DeBoer, police officers were called to the home of Kent DeBoer who was in
the midst of a mental health crisis. Officers were informed by dispatch that
DeBoer was threatening to harm himself as well as his parents. When officers
arrived at the scene it appeared to the officers that DeBoer was assaulting his
father. The officers began to investigate. DeBoer threw chairs and a pot of
scalding water at the officers. The officers were able to remove DeBoer’s
parents from the house. Once the parents were removed from the home, the
officers developed a plan to enter the home, surprise DeBoer, TASER him and
strap him to a gurney so that he could be taken for treatment. The officers did
not speak to, or otherwise involve mental health workers who were present at the
scene in their plan. According to a dissenting judge, this was a clear violation of
City of Olympia Police policy.
As the officers failed in their first attempt to make entry into DeBoer’s home
through the garage door, DeBoer retreated to the kitchen and re-armed himself
with kitchen knives. As the officers entered, DeBoer through a knife and
threatened to throw more knives. This knife attack by DeBoer led to the officers’
response with deadly force.
In the lawsuit, DeBoer’s expert did not dispute that the officers were in danger of
serious bodily harm or death at the time they used deadly force. Instead it was
argued that the officers’ entry into the home without a warrant; without
considering and discussing alternatives with the mental health professionals;
and, with knowledge of DeBoer’s instability made the otherwise reasonable use
of force, unreasonable.
Officers and agency should be advised that this type of attack by plaintiff’s expert
is commonplace, particularly in cases where officers are dealing with persons
who are emotionally disturbed or in a mental health crisis. Some courts will allow
the officer’s approach which violates generally-accepted practices to impact the
reasonableness of a use of force notwithstanding the fact that the officer is facing
a physical threat at the moment in time the force is used.
The United States Court of Appeals for the 9th Circuit rejected DeBoer’s
excessive force claim and upheld the federal trial court’s grant of summary
judgment for the officers. In doing so the court remained consistent with their
ruling in the Billington case where it was held that the court would only consider
pre-shooting conduct if that conduct constitutes an independent constitutional
violation. In this case, the court did consider the warrantless entry into the home,
but rejected plaintiff’s argument that the entry was unconstitutional. The court
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seemed to accept the fact that the involved officers were faced with exigent
circumstances when they made the entry.
In the decision, the court also seemed to follow a developing trend among the
federal courts in distinguishing the mental health crisis case where there is no
immediate danger other than the danger that may be caused by law enforcement
through hasty action from those cases that are dynamic and violent before and
without law enforcement intervention. In the former line of cases the courts seem
more willing to scrutinize law enforcement pre-shooting conduct, while in the
latter group of cases the courts seem to recognize that law enforcement is faced
with a split-second decision impacting the safety of all persons involved. The 9th
Circuit seemed to place this case in the dynamic and violent [without law
enforcement intervention] type case. The court concluded: “Although it might
have been prudent to consult the mental health professionals present at the
scene before forcibly entering the house, we cannot conclude that the
responsible officers violated DeBoer's constitutional rights in failing to do so,
given the unsettled and threatening situation that confronted them.” In doing so
the court re-iterated its position on pre-shooting conduct quoting from Billington:
“The fact that an officer negligently gets himself into a dangerous situation will
not make it unreasonable for him to use force to defend himself."
The International Association of Chiefs of Police (IACP) implemented a model
policy on “Dealing with the Mentally Ill in 1997.
The policy asserts:
Dealing with individuals in enforcement and related contexts who are known or
suspected to be mentally ill carries the potential for violence, requires an officer
to make difficult judgments about the mental state and intent of the individual,
and requires special police skills and abilities to effectively and legally deal with
the person so as to avoid unnecessary violence and potential civil litigation.
Given the unpredictable and sometimes violent nature of the mentally ill, officers
should never compromise or jeopardize their safety or the safety of others when
dealing with individuals displaying symptoms of mental illness. In the context of
enforcement and related activities, officers shall be guided by this state’s law
regarding the detention of the mentally ill. Officers shall use this policy to assist
them in defining whether a person’s behavior is indicative of mental illness and
dealing with the mentally ill in a constructive and humane manner.
The policy also provides a number of suggested tactics when dealing with the
mentally ill:
Should the officer determine that an individual may be mentally ill and a potential
threat to himself, the officer, or others, or may otherwise require law enforcement
intervention for humanitarian reasons as prescribed by statute, the following
responses may be taken.
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Request a backup officer, and always do so in cases where the individual will be
taken into custody.
Take steps to calm the situation. Where possible, eliminate emergency lights and
sirens, disperse crowds, and assume a quiet non-threatening manner when
approaching or conversing with the individual. Where violence or destructive acts
have not occurred, avoid physical contact, and take time to assess the situation.
Move slowly and do not excite the disturbed person. Provide reassurance that
the police are there to help and that he will be provided with appropriate care.
Communicate with the individual in an attempt to determine what is bothering
him. Relate your concern for his feelings and allow him to ventilate his feelings.
Where possible, gather information on the subject from acquaintances or family
members and/or request professional assistance if available and appropriate to
assist in communicating with and calming the person.
Do not threaten the individual with arrest or in any other manner as this will
create additional fright, stress, and potential aggression.
Avoid topics that may agitate the person and guide the conversation toward
subjects that help bring the individual back to reality.
Always attempt to be truthful with a mentally ill individual. If the subject becomes
aware of a deception, he may withdraw from the contact in distrust and may
become hypersensitive or retaliate in anger.
While the model policy was actually developed to assist law enforcement with
dealing with the mentally ill in non-arrest situations, this policy is now being
looked by some police practice experts as defining the tactics that officers should
use whenever they are dealing with a known mentally ill or emotionally disturbed
person. Training officers would be well-advised to conduct training related to
these tactical considerations for dealing with the mentally ill or emotionally
disturbed persons.
Courts have also considered the use of particular types of tactics and restraints
on persons who are afflicted with psychological or physical impairments that may
make the use of the tactic or restraint more dangerous to the person’s health or
well-being.
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Cruz v. Laramie, provides a typical set of facts seen in these cases.461 The
Laramie, Wyoming Police Department received a call that a man, later identified
as Cruz, was running around naked near an apartment complex. The first officer
on scene found Cruz on a stairwell landing on the exterior of the apartment
complex. Cruz was “jumping up and down, yelling and kicking his legs in the air.”
A second officer arrived and upon seeing Cruz, immediately called for an
ambulance. The officers on scene, along with a third who had arrived, tried to
calm Cruz and persuade him to come down the stairs. Cruz initially refused but
at some point started toward the officers who were at the bottom of the landing
with batons at the ready position.
As Cruz attempted to pass the officers, the three wrestled him to the ground and
placed him face down. They were able to handcuff Cruz; however, he continued
kicking and flailing about. A fourth officer who had arrived at the scene decided
after assessing the situation to shackle Cruz’ ankles using a nylon flex-cuff and
then attach the flex cuff to the handcuffs with a metal clip. The evidence
presented by the parties in this case did not agree as to the distance between
Cruz’ hands and ankles as a result of this hog-tie (or maybe hobble-tie) restraint.
The court indicated that if the distance was less than 12” then the restraint would
be a “hog tie” if the distance was more than 12” then the restraint would be a
“hobble tie.” The officers noted that Cruz calmed markedly following the use of
this restraint. In fact, just prior to the arrival of the ambulance, one of the officers
noticed that Cruz had “blanched.” CPR was immediately begun; however, Cruz
was pronounced dead upon his arrival at the hospital. Autopsy results indicated
that Cruz had a large amount of cocaine in his system at the time of his death.
As in many cases, two experts disagreed: one indicating that Cruz died from
positional asphyxia, the second indicating that Cruz died from the cocaine.
In ruling on the constitutionality of hog tie restraints, the United States Court of
Appeals for the 10th Circuit asserted:
The conduct at issue involves the tying of the decedent’s arms behind his back,
binding his ankles together, securing his ankles to his wrists, and then placing
him face down on the ground. We note that while sister circuits may characterize
the hog-tie restraint somewhat differently; we understand such to involve the
binding of the ankles to the wrists, behind the back, with 12 inches or less of
separation. We have not heretofore ruled on the validity of this type of restraint.
We do not reach the question whether all hog tie restraints constitute a
constitutional violation per se, but hold that officers may not apply this
technique when an individual’s diminished capacity is apparent. The
diminished capacity might result from severe intoxication, the influence of
controlled substances, a discernible mental condition, or any other
condition apparent to the officers at the time, which would make the
application of a hog tie restraint likely to result in any significant risk to the
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individual’s health or well-being. In such situations, an individual’s condition
mandates the use of less restrictive means for physical restraint.
The court then looked at the facts of this particular case and determined that the
officers had clear notice of Cruz’ diminished capacity. The court pointed out that
one of the officers on scene called for an ambulance prior to Cruz’ restraint
based upon observations of his condition. After concluding that a constitutional
violation had occurred, the court granted qualified immunity to the officers since
prior to this decision, the law on hog tying of persons with diminished capacities
had not been clearly established.
The foregoing cases make clear that tactics in approaching and controlling the
mentally ill and emotionally disturbed will be considered where an injury results
and a lawsuit is brought. As such use of force training as well as training on use
of restraints should include some discussion and scenarios for dealing with the
mentally ill. Policy and training on this issue should limit the ability of a plaintiff’s
attorney to claim that an agency or individual trainer has been deliberately
indifferent to training in this critical task.

Are you providing reasonable training and policy direction on
the handling of the mentally ill and emotionally disturbed
persons? By Lou Reiter
In Walker v. City of New York462, the United States Court of Appeals for the 2 nd
Circuit gave law enforcement some direction for determining what training
officers must be provided with to do their jobs professionally and with lower
liability exposure. Essentially the case indicated that if you know to a moral
certainty that officers will confront a certain situation; and that encounter will force
officers to make a choice between different alternatives; and making the wrong
choice will expose persons to potential Constitutional violations; then the agency
must provide these officers with reasonable training to equip them to make these
difficult and critical choices. This is simply a further explanation of United States
Supreme Court case on training, City of Canton v. Harris.463
.
Every police agency should know that this is the case with officers encountering
mentally ill persons and others who are emotionally disturbed or of diminished
capacity. Of course, field officers are not expected to make a diagnosis of these
types of clinical problems. These officers, however, are expected to recognize
that the persons they are confronting are engaged in unusual, bizarre and/or
abnormal behavior and require field tactics to control the situation that are
different than those used during a confrontation with a criminal. At the same time
officers know that these persons are engaging in behavior that jeopardize
themselves and/or others including the officers who are responding to the crisis
462
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Walker v. City of New York, 974 F.2d 293; 1992 U.S. App. LEXIS 21261 (2 nd Circ. 1992).
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brought on by this abnormal, bizarre, erratic personal conduct whether it’s the
product of a mental illness, suicidal tendency, substance abuse, alcoholism or
other personal crisis. Some evidence of this policing problem:


Public beds for the mentally ill have continuously been decreasing since
the administration of President Kennedy



7 to 10 percent of police
disturbed/mentally ill persons464



Emotionally disturbed/mentally ill persons are 5.5 times more likely to be
the subjects involved in the murder of police officers



The Los Angeles County Sheriff’s jail facilities are considered to be the
largest confinement of mentally ill persons in the country



The Bureau of Justice Administration believed that 16 percent of the
persons in U.S. jails are mentally ill and that 75 percent of those have
substance abuse problems (San Francisco Chronicle 1-23-06)



The population of homeless persons, principally in urban areas, has
steadily increased and it is commonly referenced that the mentally ill and
persons with substance abuse problems exceeds half of the homeless
population

encounters

will

involve

emotionally

The result of these societal and community indicators is simply that law
enforcement must provide its field officers with the essential training and tools to
deal with these types of persons in a manner to minimize the potential of injury to
all involved. But is law enforcement providing these officers with these
necessary tools? Take a look at police basic training programs throughout the
country. Most still are providing only 4 or 6 hours of specific academy training
consisting of a recitation of clinical mental illnesses and the procedures and
documents necessary for an involuntary commitment. Other aspects of handling
these types of encounters might be in other segments of the basic training
program, but specific references might be difficult to locate as they normally are
embedded in patrol tactics, defensive tactics or field scenarios.
Will this level of training help a new officer who is confronting a knife wielding
homeless person ranting about an unknown oppressor invading his brain or a
naked, sweating male on the street at 7 in the morning digging his fingernails into
his chest trying to mine the bugs invading his body? Probably not! So what
would be reasonable training and policy direction to help this young officer?

Judy Halls and Randy Brown, “Police Training a Specialized Approaches to Respond to People with
Mental Illness,” Crime and Delinquency, Vol. 49, January 2003, pages 52-61.
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What is disconcerting is the fact that law enforcement has been aware for a long
time of the specific problems for dealing with these special populations as well as
reasonable field tactics for confronting and handling incidents involving this
group. Back in 1955 law enforcement used a film strip (not many law
enforcement personnel today would even know what that means) and a manual
for police handling of “abnormal people” written by Rowland and Matthews. The
IACP had reasonable training bulletins issued on this topic in the 1970s.
Gerald Murphy, in his reports for the Police Executive Research Forum on police
handling of the emotionally disturbed or special populations, in the mid and late
1980s, detailed a recommended training program of 16 hours. During that same
period as an example, the Oklahoma City Sheriff’s Office, responsible for mental
health pickups, provided its designated unit with 24 hours of training in tactics
and procedures for dealing with these types of special populations.
In the late 1980s, the Memphis Police Department created its Crisis Intervention
Team (CIT) concept. It involved a 40 hour training program for selected officers.
The program was presented by a blend of professionals involved with the
mentally ill community and police experts in verbalization, confrontational
diffusing techniques, and subject control and restraint techniques. It has not
eliminated all adverse consequences in the Memphis police encounters with
emotionally disturbed persons, but the agency believes it has significantly
decreased this outcome.
The Cincinnati Police Department’s Consent Decree with the U.S. Department of
Justice in 2003 mandated that the agency provide at least one police unit on a
24/7 deployment whose officers were trained in a program similar to the
Memphis CIT curriculum and length of training. Cincinnati appears to have taken
the Memphis Plan to a higher level.
If this is not sufficient motivation for a law enforcement agency to take immediate
action in reevaluating the length and content of the training provided to its field
officers in dealing with this special population, consider recent case decisions
involving police encounters with these types of persons which have resulted in
deaths. These cases appear to be a recent change in how courts are viewing
officers’ use of force when dealing with obvious emotionally disturbed persons. A
common term finding its way into these recent court decisions is “persons of
diminished capacity.”
Marsall v. City of Portland:465 This case involved a call for service concerning a
fight between persons in an apartment and one subject was identified as having
consumed mushrooms. When the officers arrived on the scene, this subject
jumped out of a second story window. During the control of the subject involving
7 officers, the subject was struck with 10 beanbag rounds, sprayed with six cans
of OC, placed in maximal restraints and 2 officers stood on his upper body and
465
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head area. The subject died. The court noted that there was “no strong
governmental interests…offense was minor…risk to officers and the public was
low…risk of flight was also low…” Note how this decision tracks the specific
language in Graham v. Conner. The court further stated, “The problems posed
by, and thus the tactics…against, an unarmed, emotionally distraught individual
who is creating a disturbance or resisting arrest are ordinarily different from
those…(of an)armed and dangerous criminal who has recently committed a
serious offense…”
Champion v. Outlook Nashville, Inc.:466 This case involved a 32 year old
autistic motorist who was “unresponsive…unable to speak” during his detention
by officers. The court noted that “No reasonable officer would have continued to
spray a chemical agent in the face of a handcuffed and hobbled mentally
retarded (subject)…(who was) moving his…head…to breathe,…vomited several
times. No reasonable officer would continue to put pressure on…back
after…subdued by handcuffs, an ankle restraint, and a police officer
holding…legs” when “…they knew (the subject) to be mentally ill or retarded.”
A third representative case is Cruz v. City of Laramie.467 This involved a radio
call concerning a naked male on the street at 7 in the morning. When the officers
arrived they noted that the male was sweating profusely and digging into his skin
to get rid of the “bugs.” Following his restraint, the officers immediately called for
EMTs, but the subject later died. The court noted, “We do not reach the question
whether all hog-tie restraints constitute a constitutional violation per se, but hold
that officers may not apply this technique when an individual’s diminished
capacity is apparent.”
The most reasonable approach your agency can take to develop an enhanced
training program for dealing with this special population is to enter into a
partnership with your local mental health profession. In Ohio, it has been found
to be successful to involve these professional resource persons in a focused
Citizen Police Academy to orient them to the police side of the problem. This
same collaborative program involves police officers shadowing mental health
professionals during their work with their consumers (a term preferred by the
mental health profession).
Together this combined resource group has
developed a practical 40 hour training program oriented to the specific needs of
the field officers. It appears to be similar to the Memphis CIT program, but
somewhat more current.
(T. Victor Lloyd, Mental Health Association of
Southwestern Ohio)
Action steps necessary to ensure that your officers are being given the
necessary training in handling this special population, are provided with the
specific references required to assist them in this specific police task, and the
development of increased risk management elements for your agency:
466
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1. Conduct an assessment of what training your officers are receiving from
the Academy, in-service training or specialized program offerings and
delve further into areas that may contain elements of this training that may
not be titled specifically on the subject;
2. Ensure that your training includes realistic scenario segments involving
elements of diffusing tactics (elements of containment, coordination of
resources and command, communication strategies, and elongation of the
time of the encounter) for encounters with this special population;
3. Create a partnership with your local mental health professionals to
develop a program that will incorporate the essential elements of the
newest, expanded police training for this critical task;
4. Ensure that your written guidelines (manual, orders and/or procedures)
are up-to-date and include the essential elements of handling by field
officers of this special population with emphasis on diffusing field tactics;
and
5. Develop a reporting format that will capture data on field encounters
involving this special population. (This could become very important
should your agency end up with a fatal or serious injury encounter
involving a member of this special population. This type of documentation
would show that your officers normally handle these types of incidents
successfully without injury.)
Unfortunately, not all encounters with emotionally disturbed, mentally ill persons
will end peacefully with the consumer being given the professional treatment
necessary for his/her special needs. But, most of the time they will. The tactical
approach of the officers can assist in bringing these critical tasks to a successful
conclusion. In those rare instances when they don’t, these steps may enhance
the liability protection for your employees, agency and community.

Persons with Disabilities Americans with Disabilities Act
Each and everyday, law enforcement officers throughout the United States come
into contact with persons who are suffering from some disability. Some of these
persons are suffering from a disability that would make them eligible for
protection under the Americans with Disabilities Act (ADA).468 Some of these
individuals would not meet the criteria for protection under the ADA but do suffer
from some injury or illness that may make certain police tactics more dangerous
to them. This article focuses on police contacts with persons suffering from a
468
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disability in the broader sense, in other words, those who would be eligible for
protection under the ADA as well as those who, while not meeting the ADA,
should be treated differently by law enforcement due to a stated, observable or
obvious disability.
At the outset it must be recognized that law enforcement personnel often
encounter individuals in the midst of a dynamic and violent circumstance. In
such cases, officers must first gain control of the incident before any steps can
be taken to provide additional services to the person encountered. Where an
officer encounters a dynamic and violent situation, the officer should use his or
her subject control tactics in order to bring the situation under control. Where,
however, the situation is not dynamic or violent, officers should take their time
and consider the options available to them for dealing with these individuals.
Officers should also recognize that if their actions are the catalyst for the
dynamics and violence, then the officer’s conduct may be criticized as creating
the circumstances that led to a use of force.

Disability in the Broad Sense
One of the most frequently occurring circumstances are when officers deal with
persons who have pre-existing injuries that make a common police tactic more
dangerous in light of the injury. Aceto v. Kachajian and Lavoie provides an
example.469 In Aceto, the United States District Court of Massachusetts
considered a lawsuit that challenged the handcuffing of an arrestee who had
informed the arresting officers of a pre-existing injury that was not visible to the
officers.
Michelle Aceto, described by the court as a small woman, was arrested on May
23, 2000 for an outstanding warrant for failure to pay a fine for speeding. The
warrant was thirteen-years-old, having been issued in 1987. Aceto, informed the
arresting officers that she had recently suffered an injury while playing hockey
and could not be handcuffed behind her back without suffering further injury. The
arresting officers handcuffed Aceto in the front and took her to their station for
booking. After being in the police station for approximately forty-five minutes,
Officer Kachajian began the process of transporting Aceto to court. Aceto
informed the officer of her pre-existing injury as she had done with the arresting
officer and provided the officer with the names of her two doctors who could be
called to verify the injury. Kachajian indicated that he would check her
documentation. A short time later, Kachajian returned and ordered Aceto to
place her hands behind her back to be handcuffed.470 While Officer Kachajian,
assisted by Officer Lavoie, handcuffed Aceto “something popped.” Aceto was
later diagnosed with a herniated disk.
469

Aceto v. Kachajian, 240 F.Supp. 2d 121 (Dist. Mass. 2003).
This matter was on summary judgment, thus the court is considering the facts as reported by Aceto to be
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In analyzing the facts of this case, the court noted that handcuffing a nonthreatening, non-flight risk and cooperative arrestee who has been arrested for a
minor crime and who has informed the police of a pre-existing injury may
constitute excessive force. The court cited numerous court decisions from
jurisdictions holding that where police are aware of a pre-existing injury to an
arrestee; the injury must be taken into account before requiring the arrestee to be
handcuffed behind his or her back. The court allowed the case to go forward to
trial and refused to grant the officer qualified immunity. The court rejected
qualified immunity by citing cases dating back to 1993 as well as the department
policy in this case as placing the officers on notice regarding constitutionality of
their conduct. It should be noted that there are numerous cases on point dealing
with police handcuffing of persons with pre-existing injuries or disabilities where
handcuffing may exacerbate the pre-existing injury or cause a new injury. 471 It
should be noted that these cases are generally examined as 4 th Amendment use
of force cases since in many of the cases the person injured does not meet the
criteria of a disabled person under the ADA and because the courts have been
reluctant to use the ADA under these circumstances.
A case from the United States Court of Appeals for the 10 th Circuit involved
injuries suffered by a quadriplegic during a car stop.472 Clarence Paul, a partial
quadriplegic was riding as a passenger in Lloyd Gildon’s auto. Gildon’s wife had
reported the vehicle stolen. Officer Gilpatrick of the Altus, Oklahoma Police
Department stopped the vehicle. During the stop, the officer ordered Paul out of
the vehicle. Paul responded that he was paralyzed and unable to get out. The
officer then allegedly chambered a round into his shotgun. Paul then rolled down
the window and again informed the officer that he was paralyzed and could not
get out of the car.
Paul testified that two officers grabbed him by the neck and pulled him from the
vehicle. Officer Gilpatrick placed his knee on Paul’s neck and back while he
handcuffed him. During this ordeal Clarence Paul urinated on himself and
became unconscious. He asked the officers to call him an ambulance. Paul was
taken to the hospital where it was determined that his neck was fractured and his
hip was sprained. Paul filed a lawsuit alleging that the police department
improperly trained officers to place their knees on suspect’s neck while
handcuffing them. The city introduced training materials from the Council of Law
Enforcement Educational Training that specifically included instructions not to
place a knee on a suspect’s neck “for obvious medical reasons.” The city took
the position that if Officer Gilpatrick did put his knee on Paul’s neck he acted in
violation of this training.
It should be noted that the plaintiff in this case actually would meet the ADA
category of a disability as well as the broad sense of a disability. In this case,
471
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Paul was unable to comply with the commands of the officer because he was
unable to move. According to the facts considered by the court, Paul informed
the officers of his inability to follow their commands due to his condition, yet they
ignored this information.
The court refused to grant the city’s request for summary judgment after
reviewing an incident report left by one of the officers at the scene. The report
asserted: “Gilpatrick then brought the subjects (sic) right arm around the middle
of his back and had his knee on the subject’s neck. The way we’re instructed to
handcuff in the felony prone position.” The court concluded that there was an
issue of fact as to what the officers were actually trained to do.
Officers should be aware that their actions may be subjected to scrutiny in two
ways, first, the control tactic or use of force may be criticized due to its
application in light of the subject’s condition, where that condition is known to the
officer at the time. In other words, if a reasonable officer would know that the
particular tactic may be more dangerous to an individual because of that
individual’s condition, the officer should consider alternatives. What may be
perfectly reasonable force on a person who is not suffering from a disability may
be unreasonable in light of subject’s known condition. Thus, the officer’s actions
may be scrutinized under a straight use of force analysis, adding in the person’s
condition as a factor known to the officer at the time the force was used.
Additionally, where a person suffers from a disability that meets the criteria of the
ADA, the officer may also face scrutiny with respect to a failure to accommodate
the person’s disability under the ADA. It should be reiterated that claims under
the ADA with respect to use of force, rather than as Fourth Amendment use of
force claims, have not received favorable treatment by the courts.

The ADA Application to Law Enforcement
Note See San Francisco County v. Sheehan Page 115
Under the Americans with Disabilities Act, it is unlawful for any public entity to
discriminate against a person with a disability. Disabilities are narrowly defined
by the act.
A “disability” is defined as “a physical or mental impairment that substantially
limits one or more of the major life activities of such individual; a record of such
an impairment; or being regarded as having such an impairment.” “Physical or
mental impairment” is (1) “[a]ny physiological disorder or condition, cosmetic
disfigurement, or anatomical loss affecting one or more of the following body
systems: [n]eurological, musculoskeletal, special sense organs . . .”; or (2) “[a]ny
mental or psychological disorder such as mental retardation, organic brain
syndrome, emotional or mental illness, and specific learning disabilities.”
“Physical or mental impairment” specifically includes: visual, speech, and hearing
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impairments; mental retardation; emotional illness; and certain learning
disabilities.473
In order for an individual to make a claim under the ADA, they must establish
that:
1. They have a disability meeting the definition of ADA;
2. They were deprived of a benefit or service that is generally provided by a
public entity or they were discriminated against by a public entity;
3. The person was otherwise qualified to receive the benefit or service;
4. They did not receive the service or they were discriminated against
because of their disability.
The mental or physical impairment must also substantially limit a major life
activity before a person will qualify under the ADA or the law enforcement agency
must treat the person as if impaired with respect to a major life function. Major life
activities include, seeing, hearing, mobility, or caring for one’s self.
A case from the Federal District Court of Utah provides an example of the fact
that the substantial limitation is a prerequisite to a claim. In Foote v. Spiegel,474 a
trial court reviewed the arrest of Mrs. Foote for DUI. Mrs. Foote was stopped by
a Utah State Trooper for motor vehicle violations. A drug recognition expert who
responded to the scene arrested her. At the station it was determined that Mrs.
Foote’s condition which included slurred speech, unstable balance and poor
coordination, was not the result of alcohol or drugs, but rather that she suffered
from a neurological disorder.
Mrs. Foote filed a lawsuit claiming that she had been discriminated against due
to her neurological condition. While the court acknowledged that she may have a
disability which would be recognized, that disability did not substantially limit a
major life activity and therefore she was not protected by the ADA.
Another example is provided in Zhai v. Cedar Grove,475 which began with a
motor vehicle violation. Ms. Zhai was driving an unregistered and unregistered
motor vehicle when pulled over by the police. Due to the fact that the car was
not registered, the officer ordered that it be impounded. Upon telling Zhai to exit
the vehicle, she reported to the officer that she suffered from Post-Traumatic
Stress Syndrome as well as brain tumor and therefore he should let her go.
When Zhai refused to exit the vehicle the officer alleged pepper-sprayed her and
with the aid of another officer, dragged her from the vehicle. Zhai was charged
with multiple offenses and pled guilty to resisting arrest.
“Arrests and the Impact of ADA” (Excerpt) Matthew Stone Esq. Atlanta, GA. 2005.
Foote v. Spiegel, 36 F. Supp. 2d 1320 (Central Dist. Utah 1999).
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Zhai v. Cedar Grove, 2006 U.S. App. LEXIS 12899 (3rd Cir. 2006).
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Zhai subsequently sued the officers for, among other things a violation of the
ADA based on her Post-Traumatic Stress Syndrome as a disability. In examining
the claim, the United States Court of Appeal for the 3 rd Circuit asserted: “Relief
under Title II of the of the Americans with Disabilities Act, 42 U.S.C. § 12131,
and section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794, requires Zhai
to show that she has an impairment that substantially limits at least one major life
activity. As Zhai did not allege that she was limited in any major life activity, the
District Court properly granted summary judgment on those claims.” Thus, not
only must the person show a disability, it must be a disability which impairs a
major life activity.
While courts have generally not applied an ADA analysis to use of force claims,
they have been willing to apply this analysis to cases where a person’s conduct,
which appears criminal in nature, is actually the result of his or her disability.
The courts have recognized two types of claims with respect to law enforcement
and the ADA. “The first is that police wrongly arrested someone with a disability
because they misperceived the effects of that disability as criminal activity. The
second is that, while police properly investigated and arrested a person with a
disability for a crime unrelated to that disability, they failed to reasonably
accommodate the person’s disability in the course of investigation or arrest,
causing the person to suffer greater injury or indignity in that process than other
arrestees.”476
An example of the ADA application to law enforcement cases can be seen in
Jackson v. Town of Sanford,477 which involved a drunk-driving arrest. Police
responded to an accident scene where a party to the accident reported that
Jackson, the other driver, was drunk. The officer approached Jackson, who
appeared confused, was unsteady on his feet and slurred his words. Jackson
informed the officer that his conduct was the result of a stroke that he previously
suffered. The officer conducted a field sobriety test which Jackson, due to his
disability failed. Jackson was arrested for DUI. At the station, it was determined
that Jackson was not drunk, but rather his appearance, which did not impact his
ability to drive, was in fact the result of his disability.
Jackson filed several claims against the officer and the Town of Sanford, Maine.
The court dismissed 4th Amendment claims relating to the officer’s use of force
and the arrest itself. The court refused to dismiss the claims brought under the
Americans with Disabilities Act. The court concluded that clearly the Town of
Sanford Police Department was a “public entity” which had to comply with the
ADA. Secondly the court concluded that this type of claim fell squarely within
Title II of the ADA. The court cited a congressional note to the act which used
this type of arrest as an example. The House Judiciary Committee asserted: "In
order to comply with the nondiscrimination mandate, it is often necessary to
See, Gohier v. Enright, 186 F.3d 1216, 1220-21 (10th Cir. 1999) conceptually recognizing
that Title II of the ADA would be implicated for claims of this type.
477
Jackson v. Town of Sanford, 1994 U.S. Dist. LEXIS 15367 (D. Me. 1994).
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provide training to public employees about disability. For example, persons who
have epilepsy, and a variety of other disabilities, are frequently inappropriately
arrested and jailed because police officers have not received proper training in
the recognition of and aid of seizures. Such discriminatory treatment based on
disability can be avoided by proper training."478
It is important to note that the officers in Jackson v. Sanford, were found to have
acted with probable cause and thus, constitutionally under the 4 th Amendment,
yet the agency was denied relief from the claim under the Americans with
Disabilities Act for their failure to train officers to recognize symptoms of a
disability that may be mistaken as criminal conduct.
Persons who are deaf are protected under the ADA. There are numerous cases
involving persons who are deaf make claims alleging improper accommodation
by law enforcement that leads to arrest or that forms the basis of an improper
investigation.
In Lewis v. City of Richmond,479 Charles Lewis was arrested after police officers
entered his home to remove his granddaughter from the house for the
Department of Social Services. The 9-month old had been placed in the custody
of David Lewis, who claimed it was his child by a detective who was investigating
the mother’s suicide. The maternal grandparents had gone to the Richmond
Police over the custody of the baby. Officers who had responded to the Lewis’
home never checked with the detective who was handling the suicide case
before going to get the baby.
When police came for the child, Charles Lewis, who is deaf, sought an
explanation for the removal of the child. Charles told his son David, the father of
the child that he should not cooperate with the police because he believed the
officers lacked the authority to take the child. The officers indicated that they did
not need any kind of court authorization since David had kidnapped the child.
During this interaction it is alleged that the officers attacked Charles. The officers
were told by a number of persons present that Charles was deaf and they would
have to write him notes to communicate with him. They refused to do so. One of
the officers present also had prior knowledge of Charles’ condition since he had
assisted with the installation of special 911 teletype equipment in Charles’ home.
Charles made two allegations under the ADA. First he argued that the police had
an obligation to communicate with him in a manner that took into account the fact
that he was deaf and explain why they were taking the child. The court
dismissed this claim because as the grandfather of the child, Charles had no
right under state law to be informed as to his grandchild. Charles’ second
allegation was that the police should have accommodated his inability to hear
their instructions prior to making their decision to arrest him and use force. His
arrest for resisting law enforcement actions was based upon his refusal to
comply with instructions by the officers. Charles claimed that if the officers had
478
479

H.R. Rep. No. 101-485(III), 101st Cong., 2nd Sess. 50, reprinted in 1990 U.S.C.C.A.N. 473.
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taken into account his inability to hear and had communicated their instructions in
a way that he would understand he would have followed them. The court
concluded that the officers, with knowledge that Charles was deaf should have
taken steps to communicate with him non-verbally before arresting him for not
following verbal instructions that he could not hear. Thus, Charles Lewis’ ADA
claim went forward against the officers.
A second type of ADA claim is one which follows an arrest and includes the
manner in which an arrestee who has a disability, qualifying under the ADA is
treated.
Olsen v. Layton Hills Mall,480 involved what the court concluded may have been
the unlawful arrest of Mr. Olsen, who attempted to use a credit card at the Layton
Hills Mall. Mr. Olsen, who had been shopping with his sons attempted to make a
purchase using his parents’ credit card that he was authorized to use. The
parents had been issued a new credit card; thus, the card in Mr. Olsen’s
possession was no longer valid. Mr. Olsen informed the clerk that he would be
back to pay with a check and he left the store. The clerk, believing the card to
subject to fraud called mall security. When Mr. Olsen returned to the mall he was
arrested. The arrest itself was scrutinized by the court which indicated that the
officer relied on the security officers at the mall, failed to conduct his own
investigation, failed to establish that Mr. Olsen had committed any fraudulent act,
including failing to ask if Mr. Olsen had ultimately paid for the merchandise,
which he did, and therefore the officer had made an arrest without probable
cause.
Mr. Olsen made the officer as well as the booking officers at the jail that he
suffered from obsessive compulsive disorder which caused him an extreme fear
of germs and for which he was on medication. He told the booking officers that
he would need his medication to avoid panic attacks. The booking officer
demanded that Mr. Olsen remove his shoes and socks at the jail. Due to his
concern over germs, Mr. Olsen suffered a panic attack and was not allowed to
take his medication. The officers at the jail also forced Mr. Olsen to be
fingerprinted without any accommodation of his concerns for cleanliness. The
Davis County jail provides no training or policy to its employees for persons taken
into custody who may have OCD or be subject to panic attacks.
The court concluded that the jail may have liability in this case. The court
asserted: “At the jail, Appellant reported his OCD for the standard medical
screening sheet; it appeared as ‘CDC.’ Besides the facts that Appellant also
disclosed his panic attack syndrome, a pre-booking officer "seems" to recall
Appellant's having asked for his medication because he was having a panic
attack. The pre-booking officers, however, took away Appellant's medication,
even after he informed them that he required it.
Given the frequency of the disorder, Davis County's scant procedures on dealing
with mental illness and the pre-booking officers' apparent ignorance to his
480

Olsen v. Layton Hills Mall, 312 F.3d 1304 (10th Cir. 2002)

Jack Ryan © 2016

470

Legal & Liability Risk Management Institute
requests for medication, a violation of federal rights is quite possibly a 'plainly
obvious consequence’ of Davis County's failure to train its pre-booking officers to
address the symptoms.”
The key issue with all of these cases and concepts is that officers should be
aware that a person’s condition, whether a disability under the ADA or some
other disability, which puts them in a greater position of vulnerability during a
police contact, should be considered by the officer. Officer should, where
possible, take steps to accommodate these disabilities as long as doing so can
be accomplished without unreasonably jeopardizing the safety of the officer or
other persons.
COMMONLY ASKED QUESTIONS ABOUT THE AMERICANS WITH
DISABILITIES ACT AND LAW ENFORCEMENT
U.S. Department of Justice
Civil Rights Division
Reproduction Authorized
I. Introduction
Police officers, sheriff's deputies, and other law enforcement personnel have always interacted with persons
with disabilities and, for many officers and deputies, the Americans with Disabilities Act (ADA) may mean
few changes in the way they respond to the public. To respond to questions that may arise, this document
offers common sense suggestions to assist law enforcement agencies in complying with the ADA. The
examples presented are drawn from real-life situations as described by police officers or encountered by the
Department of Justice in its enforcement of the ADA.
1 . Q: What is the ADA?
A: The Americans with Disabilities Act (ADA) is a Federal civil rights law. It gives Federal civil rights
protections to individuals with disabilities similar to those provided to individuals on the basis of race, color,
sex, national origin, age, and religion. It guarantees equal opportunity for individuals with disabilities in State
and local government services, public accommodations, employment, transportation, and
telecommunications.
2. Q: How does the ADA affect my law enforcement duties?
A: Title II of the ADA prohibits discrimination against people with disabilities in State and local government
services, programs, and employment. Law enforcement agencies are covered because they are programs
of State or local governments, regardless of whether they receive Federal grants or other Federal funds. The
ADA affects virtually everything that officers and deputies do, for example: Receiving citizen complaints;
Interrogating witnesses; Arresting, booking, and holding suspects; Operating telephone (911) emergency
centers; Providing emergency medical services; Enforcing laws; and other duties.
3. Q: Who does the ADA protect?
A: The ADA covers a wide range of individuals with disabilities. An individual is considered to have a
"disability" if he or she has a physical or mental impairment that substantially limits one or more major life
activities, has a record of such an impairment, or is regarded as having such an impairment.
Major life activities include such things as caring for one's self, performing manual tasks, walking, seeing,
hearing, speaking, breathing, learning, and working. To be substantially limited means that such activities
are restricted in the manner, condition, or duration in which they are performed in comparison with most
people.
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The ADA also protects people who are discriminated against because of their association with a person with
a disability.
Example: Police receive a call from a woman who complains that someone has broken into her residence.
The police department keeps a list of dwellings where people with AIDS are known to reside. The woman's
residence is on the list because her son has AIDS. Police fail to respond to her call, because they fear
catching the HIV virus. The officers have discriminated against the woman on the basis of her association
with an individual who has AIDS.
4. Q: What about someone who uses illegal drags?
A: Nothing in the ADA prevents officers and deputies from enforcing criminal laws relating to an individuals
current use or possession of illegal drugs.
II. Interacting with People with Disabilities
5. Q: What we some common problems that people with disabilities have with law enforcement?
A: Unexpected actions taken by some individuals with disabilities may be misconstrued by officers or
deputies as suspicious or illegal activity or uncooperative behavior.
Example: An officer approaches a vehicle and asks the drivel to step out of the car. The driver, who has a
mobility disability, reaches behind the seat to retrieve her assistive device for walking. This appears
suspicious to the officer.
Individuals who are deaf or hard of hearing, or who have speech disabilities or mental retardation, or who
are blind or visually impaired may not recognize or be able to respond to police directions. These individuals
may erroneously be perceived as uncooperative.
Example: An officer yells "freeze" to an individual who is running from an area in which a crime has been
reported. The individual, who is deaf, cannot hear the officer and continues to run. The officer mistakenly
believes that the individual is fleeing from the scene. Similarly, ordering a suspect who is visually impaired to
get over "there" is likely to lead to confusion and misunderstanding, because the suspect may have no idea
where the officer is pointing.
Some people with disabilities may have a staggering gait or slurred speech related to their disabilities or the
medications they take. These characteristics, which can be associated with neurological disabilities,
mental/emotional disturbance, or hypoglycemia, may be misperceived as intoxication.
Example: An officer observes a vehicle with one working headlight and pulls the vehicle over. When the
driver hands the registration to the officer, the officer notices that the driver's hand is trembling and her
speech is slurred. The officer concludes that the individual is under the influence of alcohol, when in fact the
symptoms are caused by a neurological disability.
Example: A call comes in from a local restaurant that a customer is causing a disturbance. When the
responding officer arrives at the scene, she discovers a 25-year-old man swaying on his feet and grimacing.
He has pulled the table cloth from the table. The officer believes that the man has had too much to drink and
is behaving aggressively, when in fact he is having a seizure.
What can be done to avoid these situations?
Training, sensitivity, and awareness will help to ensure equitable treatment of individuals with disabilities as
well as effective law enforcement. For example: When approaching a car with visible signs that a person
with a disability may be driving (such as a designated license plate or a hand control) , the police officer
should be aware that the driver may reach for a mobility device.
Using hand signals, or calling to people in a crowd to signal for a person to stop, may be effective ways for
an officer to get the attention of a deaf individual.
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When speaking, enunciate clearly and slowly to ensure that the individual understands what is being said.
Finally, typical tests for intoxication, such as walking a straight line, will be ineffective for individuals whose
disabilities cause unsteady gait. Other tests, like breathalyzers, will provide more accurate results and
reduce the possibility of false arrest.
6. Q: What if someone is demonstrating threatening behavior because of his or her disability?
A: Police officers may, of course, respond appropriately to real threats to health or safety, even if an
individuals actions are a result of her or his disability. But it is important that police officers are trained to
distinguish behaviors that pose a real risk from behaviors that do not, and to recognize when an individual,
such as someone who is having a seizure or exhibiting signs of psychotic crisis, needs medical attention. It
is also important that behaviors resulting from a disability not be criminalized where no crime has been
committed. Avoid these scenarios:
A store owner calls to report that an apparently homeless person has been in front of the store for an hour,
and customers are complaining that he appears to be talking to himself. The individual, who has mental
illness, is violating no loitering or panhandling laws. Officers arriving on the scene arrest him even though he
is violating no laws.
Police receive a call in the middle of the night about a teenager with mental illness who is beyond
the control of her parents. All attempts to get services for the teenager at that hour fail, so the responding
officer arrests her until he can get her into treatment. She ends up with a record, even though she committed
no offense.
7. Q: What procedures should law enforcement officers follow to arrest and transport a person who
uses a wheelchair?
A: Standard transport practices may be dangerous for many people with mobility disabilities. Officers should
use caution not to harm an individual or damage his or her wheelchair. The best approach is to ask the
person what type of transportation he or she can use, and how to lift or assist him or her in transferring into
and out of the vehicle.
Example: An individual with a disability is removed from his wheelchair and placed on a bench in a paddy
wagon. He is precariously strapped to the bench with his own belt. When the vehicle begins to move, he
falls off of the bench and is thrown to the floor of the vehicle where he remains until arriving at the station.
Some individuals who use assistive devices like crutches, braces, or even manual wheelchairs might be
safely transported in patrol cars.
Safe transport of other individuals who use manual or power wheelchairs might require departments to make
minor modifications to existing cars or vans, or to use lift-equipped vans or buses. Police departments may
consider other community resources, e.g., accessible taxi services.
8. Q: l(hat steps should officers follow to communicate effectively with an individual who is blind or
visually impaired?
A: It is important for officers to identify themselves and to state clearly and completely any directions or
instructions -- including any information that is posted visually. Officers must read out loud in full any
documents that a person who is blind or visually impaired needs to sign. Before taking photos or fingerprints,
it is a good idea to describe the procedures in advance so that the individual will know what to expect.
9. Q: Do police personnel need to take special precautions when providing emergency medical
services to someone who has HIV or AIDS?
A: Persons with HIV or AIDS should be treated just like any other person requiring medical attention. In fact,
emergency medical service providers are required routinely to treat all persons as if they are infectious for
HIV, Hepatitis B, or other blood borne pathogens, by practicing universal precautions. Many people do not
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know that they are infected with a blood borne pathogen, and there are special privacy considerations that
may cause those who know they are infected not to disclose their infectious status.
Universal precautions for emergency service providers include the wearing of gloves, a mask, and protective
eye wear, and, where appropriate, the proper disinfection or disposal of contaminated medical equipment.
Protective barriers like gloves should be used whenever service providers are exposed to blood.
Example: Police are called to a shopping mall to assist a teenager who has cut his hand and is bleeding
profusely. As long as the attending officers wear protective gloves, they will not be at risk of acquiring HIV,
Hepatitis B, or any other blood borne pathogen, while treating the teenager.
Refusing to provide medical assistance to a person because he or she has, or is suspected of having, HIV,
or AIDS is discrimination.
Example: Police are called to a shopping mall, where an individual is lying on the ground with chest pains.
The responding officer asks the individual whether she is currently taking any medications. She responds
that she is taking AZT, a medication commonly prescribed for individuals who are HIV-positive or have
AIDS. The officer announces to his colleagues that the individual has AIDS and refuses to provide care.
This refusal violates the ADA.
III. Effective Communication
10, Q: Do police departments have to arrange for a sign language interpreter every time an officer
interacts with a person who is deaf?
A: No. Police officers are required by the ADA to ensure effective communication with individuals who are
deaf or hard of hearing. Whether a qualified sign language interpreter or other communication aid is required
will depend on the nature of the communication and the needs of the requesting individual. For example,
some people who are deaf do not use sign language for communication and may need to use a different
communication aid or rely on lip-reading. In one-on-one communication with an individual who lip-reads, an
officer should face the individual directly, and should ensure that the communication takes place in a welllighted area.
Examples of other communication aids, called "auxiliary aids and services" in the ADA, that assist people
who are deaf or hard of hearing include the exchange of written notes, telecommunications devices for the
deaf (TDD's) (also called text telephones (TT's) or teletypewriters (TTY's)), telephone handset amplifiers,
assistive listening systems, and videotext displays.
The ADA requires that the expressed choice of the individual with the disability, who is in the best position to
know her or his needs, should be given primary consideration in determining which communication aid to
provide. The ultimate decision is made by the police department. The department should honor the
individuals choice unless it can demonstrate that another effective method of communication exists.
Police officers should generally not rely on family members, who are frequently emotionally involved, to
provide sign language interpreting.
Example: A deaf mother calls police to report a crime in which her hearing child was abused by the child's
father. Because it is not in the best interests of the mother or the child for the child to hear all of the details of
a very sensitive, emotional situation, the mother specifically requests that the police officers procure a
qualified sign language interpreter to facilitate taking the report. Officers ignore her request and do not
secure the services of an interpreter. They instead communicate with the hearing child, who then signs to
the mother. The police department in this example has violated the ADA because it ignored the mother’s
request an inappropriately relied on a family member to interpret.
In some limited circumstances a family member may be relied upon to interpret.
Example: A family member may interpret in an emergency, when the safety or welfare of the public or the
person with the disability is of paramount importance. For example, emergency personnel responding to a
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car accident may need to rely on a family member to interpret in order to evaluate the physical condition of
an individual who is deaf. Likewise, it may be appropriate to rely on a family member to interpret when a
deaf individual has been robbed and an officer in hot pursuit needs information about the suspect.
Example: A family member may interpret for the sake of convenience in circumstances where an interpreter
is not required by the ADA, such as in situations where exchanging written notes would be effective. For
example, it would be appropriate to rely on a passenger who is a family member to interpret when an
individual who is deaf is asking an officer for traffic directions, or is stopped for a traffic violation.
11. Q: If the person uses sign language, what kinds of communication will require an interpreter?
A: The length, importance, or complexity of the communication will help determine whether an interpreter is
necessary for effective communication
In a simple encounter, such as checking a driver's license or giving street directions, a notepad and pencil
normally will be sufficient. During interrogations and arrests, a sign language interpreter will often be
necessary to effectively communicate with an individual who uses sign language.
If the legality of a conversation will be questioned in court, such as where Miranda warnings are issued, a
sign language interpreter may be necessary. Police officers should be careful about miscommunication in
the absence of a qualified interpreter -- a nod of the head may be an attempt to appear cooperative in the
midst of misunderstanding, rather than consentor a confession of wrongdoing.
In general, if an individual who does not have a hearing disability would be subject to police action without
interrogation, then an interpreter will not be required, unless one is necessary to explain the action being
taken.
Example: An officer clocks a car on the highway driving 15 miles above the speed limit. The driver, who is
deaf, is pulled over and issued a non-criminal citation. The individual is able to understand the reasons for
the citation, because the officer exchanges written notes with the individual and points to information on the
citation. In this case, a sign language interpreter is not needed.
Example: An officer responds to an aggravated battery call and upon arriving at the scene observes a
bleeding victim and an individual holding a weapon. Eyewitnesses observed the individual strike the victim.
The individual with the weapon is deaf, but the officer has probable cause to make a felony arrest without an
interrogation. In this case, an interpreter is not necessary to carry out the arrest.
12. Q: Do I have to take a sign language interpreter to a call about a violent crime in progress or a
similar urgent situation involving o person who is deaf?
A: No. An officer's immediate priority is to stabilize the situation. If the person being arrested is deaf, the
officer can make an arrest and call for an interpreter to be available later at the booking station.
13. Q: When a sign language interpreter is needed, where do I find one?
A: Your department should have one or more interpreters available on call. This is generally accomplished
through a contract with a sign language interpreter service. Communicating through sign language will not
be effective unless the interpreter is familiar with the vocabulary and terminology of law enforcement, so
your department should ensure that the interpreters it uses are familiar with law enforcement terms.
14. Q: Is there any legal limit to how much my department must spend on communication aids like
interpreters?
A: Yes. Your department is not required to take any step that would impose undue financial and
administrative burdens. The "undue burden" standard is a high one. For example, whether an action would
be an undue financial burden is determined by considering all of the resources available to the department.
If providing a particular auxiliary aid or service would impose an undue burden, the department must seek
alternatives that ensure effective communication to the maximum extent feasible.

Jack Ryan © 2016

475

Legal & Liability Risk Management Institute
15. Q: When would on officer use on assistive listening device as a communication aid?
A: Assistive listening systems and devices receive and amplify sound and are used for communicating in a
group setting with individuals who are hard of hearing.
At headquarters or a precinct building, if two or more officers are interrogating a witness who is hard of
hearing, or in meetings that include an individual who is hard of hearing, an assistive listening device may be
needed.
16. Q: What is a TDD and does every police station have to have one?
A: A telecommunications device for the deaf (TDD) is a device used by individuals with hearing or speech
disabilities to communicate on the telephone. A TDD is a keyboard with a display for receiving typed text
that can be attached to a telephone. The TDD user types a message that is received by another TDD at the
other end of the line.
Arrestees who are deaf or hard of hearing, or who have speech disabilities, may require a TDD for making
outgoing calls. TDD's must be available to inmates with disabilities under the same terms and conditions as
telephone privileges are offered to all inmates, and information indicating the availability of the TDD should
be provided.
TDD’s typically cost $200-300 each and can be used with a standard telephone. It is unlikely that the cost of
purchasing a TDD will be prohibitive. Still, a small department with limited resources could arrange to share
a TDD with a local courthouse or other entity, so long as the TDD is immediately available as needed.
17. Q. What about "9lI” calls? How are those made accessible to people with speech or hearing
disabilities?
A: Individuals with hearing and speech disabilities must have direct access to "911" or similar emergency
telephone services, meaning that emergency response centers must be equipped to receive calls from TDD
and computer modem users without relying on third parties or state relay services. It is important that
operators are trained to use the TDD when the caller is silent, and not only when the operator recognizes
the tones of a TDD at the other end of the line. For additional information, please refer to the Department of
Justice's publication, Commonly Asked Questions Regarding Telephone Emergency Services. For
information about how to obtain this and other publications, see the resources section at the end of this
document.
18. Q: Procedures at my office require citizens to fill out forms when reporting crimes. What if the
person has a vision disability, a learning disability, mental retardation or some other disability that
may prevent the person from filling out a form?
A: The simplest solution is to have an officer, or clerk, assist the person in reading and filling out the form.
Police officers have probably been doing this for years. The form itself could also be provided in an
alternative format. Providing a copy of the form in large print (which is usually as simple as using a copy
machine or computer to increase type size.) will make the form accessible to many individuals with
moderate vision disabilities.
IV. Architectural Access
19. Q: Does the ADA require all police stations to be accessible to people with disabilities?
A: No. Individuals with disabilities must have equal access to law enforcement services, but the ADA is
flexible in how to achieve that goal. The ADA requires programs to be accessible to individuals with
disabilities, not necessarily each and every facility. Often, structural alterations to an existing police station
or sheriff’s office will be necessary to create effective access. In some situations, however, it may be as
effective to use alternative methods, such as relocating a service to an accessible building, or providing an
officer who goes directly to the individual with the disability. Whatever approach to achieving "program
access" is taken, training of officers and deputies, well-developed policies, and clear public notice of the
approach will be critical to ensuring successful ADA compliance.
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Example: A police station in a small town is inaccessible to individuals with mobility disabilities. The
department decides that it cannot alter all areas of the station because of insufficient funds. It decides to
alter the lobby and restrooms so that the areas the public uses -- for filling out crime reports, obtaining
copies of investigative reports for insurance purposes, or seeking referrals to shelter care -- are accessible.
Arrangements are made to conduct victim and witness interviews with individuals with disabilities in a private
conference room in the local library or other government building, and to use a neighboring department's
accessible lock-up for detaining suspects with disabilities. These measures are consistent with the ADA's
program accessibility requirements.
Example: An individual who uses a wheelchair calls to report a crime, and is told that the police station is
inaccessible, but that the police department has a policy whereby a police officer will meet individuals with
disabilities in the parking lot. The individual arrives at the parking lot, waits there for three hours, becomes
frustrated, and leaves. By neglecting to adequately train officers about its policy, the police department has
failed in its obligation to provide equal access to police services, and has lost valuable information
necessary for effective law enforcement.
20. Q: W/hat about holding cells and jails that ore not accessible?
A: An arrestee with a mobility disability must have access to the toilet facilities and other amenities provided
at the lock-up or jail. A law enforcement agency must make structural changes, if necessary, or arrange to
use a nearby accessible facility.
Structural changes can be undertaken in a manner that ensures officer safety and general security. For
example, grab bars in accessible restrooms can be secured so that they are not removable.
If meeting and/or interrogation rooms are provided, those areas should also be accessible for use by
arrestees, family members, or legal counsel who have mobility disabilities.
21. Q: Is there a limit to the amount of money my agency must spend to alter an existing police
facility?
A: Yes. It is the same legal standard of "undue burden" discussed earlier with regard to the provision of
communication aids. Your agency is not required to undertake alterations that would impose undue financial
and administrative burdens. If an alteration would impose an "undue burden", the agency must choose an
alternative that ensures access to its programs and services.
22. Q. We are building a new prison. Do we need to make it accessible?
A: Yes. All new buildings must be made fully accessible to, and usable by, individuals with disabilities. The
ADA provides architectural standards that specify what must be done to create access.
Either the Uniform Federal Accessibility Standards (UFAS) or the ADA Standards for Accessible Design
(without the elevator exemption) (ADA Standards) may be used. UFAS has specific scoping requirements
for prisons that require, among other things, that 5% of all cells be made accessible to individuals with
mobility disabilities.
Unlike modifications of existing facilities, there is no undue burden limitation for new construction.
In addition, if an agency alters an existing facility for any reason -- including reasons unrelated to
accessibility -- the altered areas must be made accessible to individuals with disabilities.
V. Modifications of Policies, Practices, and Procedures
23. Q: What types of modifications in law enforcement policies, practices, and procedures does the
ADA require?
A: The ADA requires law enforcement agencies to make reasonable modifications in their policies,
practices, and procedures that are necessary to ensure accessibility for individuals with disabilities, unless
making such modifications would fundamentally alter the program or service involved. There are many ways
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in which a police or sheriffs department might need to modify its normal practices to accommodate a person
with a disability.
Example: A department modifies a rule that prisoners or detainees are not permitted to have food in their
cells except at scheduled intervals, in order to accommodate an individual with diabetes who uses
medication and needs access to carbohydrates or sugar to keep blood sugar at an appropriate level.
Example: A department modifies its enforcement of a law requiring a license to use motorized vehicles on
the streets, in order to accommodate individuals who use scooters or motorized wheelchairs. Such
individuals are pedestrians, but may need to use streets where curb cuts are unavailable.
Example: A department modifies its regular practice of handcuffing arrestees behind their backs, and
instead handcuffs deaf individuals in front in order for the person to sign or write notes.
Example: A department modifies its practice of confiscating medications for the period of confinement, in
order to permit inmates who have disabilities that require self-medication, such as cardiac conditions or
epilepsy, to self-administer medications that do not have abuse potential.
Example: A department modifies the procedures for giving Miranda warnings when arresting an individual
who has mental retardation. Law enforcement personnel use simple words and ask the individual to repeat
each phrase of the warnings in her or his own words. The personnel also check for understanding, by asking
the individual such questions as what a lawyer is and how a lawyer might help the individual, or asking the
individual for an example of what a right is. Using simple language or pictures and symbols, speaking slowly
and clearly, and asking concrete questions, are all ways to communicate with individuals who have mental
retardation.
Informal practices may also need to be modified. Sometimes, because of the demand for police services,
third party calls are treated less seriously. Police officers should keep in mind that calling through a third
party may be the only option for individuals with certain types of disabilities.
VI. Resources
24. Q: It sounds like awareness and training are critical for effective interaction with individuals with
disabilities. How can I find out more about the needs of my local disability community?
A: State and local government entities were required, by January 26, 1993, to conduct a "self-evaluation"
reviewing their current services, policies, and practices for compliance with the ADA. Entities employing 50
or more persons were also to develop a "transition plan" identifying structural changes that needed to be
made. As part of that process, the ADA encouraged entities to involve individuals with disabilities from their
local communities. Continuing this process will promote access solutions that are reasonable and effective.
Even though the deadlines for the self-evaluation, transition plan, and completion of structural changes have
passed, compliance with the ADA is an ongoing obligation.
25. Q: Where can I turn for answers to other questions about the ADA?
A: The Department of Justice's toll-free ADA Information Line answers questions and offers free publications
about the ADA. The telephone numbers are: 800-514-0301 (voice) or 800-514-0383 (TTY). Publications are
also available from the ADA Website http://www.ada.gov.
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