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Dangers of the Pro Se Explosion

Michael R. McElroy, Esq.
President
Rhode Island Bar Association

I recommend we
give serious
thought to:
1) effective
unbundling of
legal services
(limited scope
representation);
and 2) increased
early mediation
in the courts.

Many internet-based companies make legal
forms available at low or no cost. But a legal
form is no substitute for the sound advice and
counsel of a lawyer, and, without the help of a
lawyer, blindly using a legal form can have disastrous consequences. Here is one example.
I represented a wonderful husband and wife.
Over the years, I also handled many of their
small business transactions.
The husband became ill. His grown, and
highly educated, daughters realized he had no
will. So, with all good intentions, but wanting
to save money, they went online, found a will
form, filled it out, had him sign it, and both
daughters witnessed it. I did not find this out
until the husband died and the wife and daughters brought the will to me.
I had to tell the daughters that they had
unintentionally disinherited themselves because
under RI Gen. Laws 33-6-1, witnesses to a will
cannot inherit under a will. Luckily for them,
the wife was still alive, and, because the will
first passed everything to the wife, there was
no ultimate harm.
Our Bar Association’s House of Delegates
recently authorized me to convene a Task Force
of prominent attorneys, judges, and a Roger
Williams School of Law professor to study
effectively implementing the unbundling of
legal services (limited scope representation) in
Rhode Island. The Task Force is hard at work
under the leadership of Bar President-Elect J.
Robert Weisberger, Jr., and I hope that eventual
implementation of the Task Force recommendations will provide new vehicles for more efficient delivery of legal services in Rhode Island
that will benefit clients, lawyers, and judges.
The New England Bar Association (NEBA)
annual meeting recently featured a roundtable
discussion among the Chief Justices of the New
England Supreme Courts. The Chiefs were
asked to describe what was happening in their
states with regard to pro se litigants. The first
chief to weigh in was our own Chief Justice
Suttell, who described what he termed a “pro
se explosion” in Rhode Island. Not only did all
of the other Chiefs wholeheartedly agree with
Chief Justice Suttell, two of them stated that

70% of civil cases in their states currently involve pro se litigants. Personally, I was astounded
at the 70% figure.
This self-representation issue is not restricted
to litigation and is becoming the new normal.
In addition to forms sites, the internet provides
individuals with unprecedented levels of access
to legal information, often at low or no cost.
For example, Google Advanced Scholar provides
free access to state and federal case law, statutes,
and other computerized legal research materials.
Electronic filing systems, such as those used in
federal court, provide access to all documents
filed in federal court cases at nominal cost. State
courts are also rapidly adopting electronic filing.
But access to this information does not mean
that an individual or business is well-served
by handling their own legal affairs without a
lawyer. It takes a trained lawyer to apply such
information to the facts and circumstances of
each legal issue.
There is no question that lawyers can be
expensive, and I understand the desire to save
money. For the poor, hiring a lawyer can be
nearly impossible, and, in this difficult economy,
we are facing a huge need for attorneys to render pro bono assistance.
But I believe we, as lawyers, are in danger
of pricing ourselves out of the legal market and
almost becoming an irrelevancy for many clients.
We could all become dinosaurs if we do not
adapt.
Like any other product or service, lawyers
must demonstrate that we can provide added
value above what a potential client can obtain
with a few keystrokes.
The pro se explosion also puts an unfair burden on judges. If only one side is represented
by counsel, or if neither side is represented by
counsel, it falls to the judge to marshal the facts
and the law and render a decision. This is not
an efficient way to litigate cases.
I therefore recommend that we give serious
thought to: 1) effective unbundling of legal
services (limited scope representation); and
2) increased early mediation in the courts.
Regarding early mediation, my feeling is that
most litigants want their day in court. When I
Rhode Island Bar Journal
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was chair of the Superior Court Bench
Bar Committee, we assisted in the establishment of a successful medical malpractice mediation program, working with
then Presiding Justice Rodgers and retired
Justice Israel. Our Supreme Court has
also implemented a successful mediation
program.
I believe that early mediation programs
should be expanded into as many of our
courts as practicable, and that the mediations should physically be held in our

courthouses so that litigants can literally
get their day in court.
A combination of effective limited
scope representation, expanded early
mediation opportunities, and the continued support of our terrific pro bono
attorneys, should go a long way toward
reducing legal costs and helping clients
avoid the potentially disastrous dangers
of handling their legal affairs without a
lawyer. v

House of Delegates Letters of Interest
Due February 21, 2013
Involvement in the activities of our Bar Association is a richly rewarding experience. One way to become familiar with Bar Association activities is by serving
as a member of the House of Delegates. For those interested in becoming a
member of the Bar’s Executive Committee and an eventual Bar officer, House
of Delegates’ membership is a necessary first step. To learn more about Rhode
Island Bar Association governance, please click here: https://www.ribar.com/
About%20the%20Bar%20Association/GovernanceAndByLaws.aspx
The Nominating Committee will meet soon to prepare a slate of officers and
members of the 2013-2014 Rhode Island Bar Association House of Delegates.
The term of office is July 1, 2013 – June 30, 2014. If you have not already done
so, to be considered for appointment to the House of Delegates, please send a
letter of interest no later than February 21, 2013.
Letters of interest should include the member’s length of service to the Rhode
Island Bar Association (i.e., participation in Committees and positions held in
those Committees; community service to the Bar Association and outside the
Bar Association, and positions held outside the Bar Association). Testimonials
and letters of recommendation are neither required nor encouraged. Direct and
indirect informal contact by candidates or those wishing to address candidate’s
qualifications to members of the Nominating Committee is prohibited.
HOD Nominating Committee Chairperson
Rhode Island Bar Association
115 Cedar Street
Providence, RI 02903
Or, you may send your letter of interest to Helen Desmond McDonald,
Executive Director by fax: 401-421-2703, or email: hmcdonald@ribar.com
There will be an Open Forum at the Bar Headquarters at a date in February
or March to be determined at which candidates for the House of Delegates and
for Officer Position(s) may, but are not required to, appear before the
Nominating Committee and further explain their candidacy. Candidates for
officer positions and candidates for the House at large will be given up to ten
minutes each to speak (or as determined by the Chair). Candidates who elect to
address the Nominating Committee are encouraged to present their vision of how
they would advance the mission of the Bar through their service in the office.
Any member planning to make a presentation at the Open Forum must
inform Executive Director Helen McDonald, prior to the Forum via email:
hmcdonald@ribar.com or telephone: 401-421-5740
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RHODE ISLAND BAR JOURNAL
Editorial Statement
The Rhode Island Bar Journal is the Rhode Island
Bar Association’s official magazine for Rhode Island
attorneys, judges and others interested in Rhode Island
law. The Bar Journal is a paid, subscription magazine
published bi-monthly, six times annually and sent to,
among others, all practicing attorneys and sitting judges,
in Rhode Island. This constitutes an audience of over
6,000 individuals. Covering issues of relevance and providing updates on events, programs and meetings, the
Rhode Island Bar Journal is a magazine that is read on
arrival and, most often, kept for future reference. The
Bar Journal publishes scholarly discourses, commentary on the law and Bar activities, and articles on the
administration of justice. While the Journal is a serious
magazine, our articles are not dull or somber. We strive
to publish a topical, thought-provoking magazine that
addresses issues of interest to significant segments of
the Bar. We aim to publish a magazine that is read,
quoted and retained. The Bar Journal encourages the
free expression of ideas by Rhode Island Bar members.
The Bar Journal assumes no responsibility for opinions,
statements and facts in signed articles, except to the
extent that, by publication, the subject matter merits
attention. The opinions expressed in editorials represent
the views of at least two-thirds of the Editorial Board,
and they are not the official view of the Rhode Island
Bar Association. Letters to the Editors are welcome.
Article Selection Criteria
• The Rhode Island Bar Journal gives primary preference to original articles, written expressly for first
publication in the Bar Journal, by members of the
Rhode Island Bar Association. The Bar Journal does
not accept unsolicited articles from individuals who
are not members of the Rhode Island Bar Association.
Articles previously appearing in other publications
are not accepted.
• All submitted articles are subject to the Journal’s
editors’ approval, and they reserve the right to edit
or reject any articles and article titles submitted for
publication.
• Selection for publication is based on the article’s
relevance to our readers, determined by content and
timeliness. Articles appealing to the widest range of
interests are particularly appreciated. However, commentaries dealing with more specific areas of law are
given equally serious consideration.
• Preferred format includes: a clearly presented statement of purpose and/or thesis in the introduction;
supporting evidence or arguments in the body; and
a summary conclusion.
• Citations conform to the Uniform System of Citation
• Maximum article size is approximately 3,500 words.
However, shorter articles are preferred.
• While authors may be asked to edit articles themselves, the editors reserve the right to edit pieces for
legal size, presentation and grammar.
• Articles are accepted for review on a rolling basis.
Meeting the criteria noted above does not guarantee
publication. Articles are selected and published at the
discretion of the editors.
• Submissions are preferred in a Microsoft Word format emailed as an attachment or on disc. Hard copy
is acceptable, but not recommended.
• Authors are asked to include an identification of their
current legal position and a photograph, (headshot)
preferably in a jpg file of, at least, 350 d.p.i., with
their article submission.
Direct inquiries and send articles and author’s
photographs for publication consideration to:
Rhode Island Bar Journal Editor Frederick D. Massie
email: fmassie@ribar.com
telephone: 401-421-5740
Material published in the Rhode Island Bar Journal
remains the property of the Journal, and the author
consents to the rights of the Rhode Island Bar Journal
to copyright the work.

Bar’s Volunteer Lawyer Program Receives Rhode Island
Legal Services’ Equal Justice Award
Rhode Island Legal Services,
Inc. (RILS) honored the Rhode
Island Bar Association’s
Volunteer Lawyer Program
(VLP) with an annual Equal
Justice Award for the VLP’s
outstanding pro bono legal aid.
Bar President Michael R.
McElroy accepted the award
on behalf of the Bar. Past
Rhode Island Bar Association
President Justin S. Holden also
received an Equal Justice Award
for his long pro bono service.
l-r: U.S. Senator Sheldon Whitehouse; RILS Award Honoree
Justin Holden; Rhode Island Supreme Court Chief Justice Paul
Suttell; Bar President Michael McElroy; and RILS Executive
Director Robert Barge at the RILS Awards Ceremony.

l-r: RILS Executive Director Robert Barge presented the
Equal Justice Award for the Bar’s VLP to Bar President
Michael McElroy.
l-r: RILS Board President and Past Bar
President Robert Oster congratulated RILS
Equal Justice Award and Past Bar President
Justin Holden. They were joined by the Bar’s
2012 Victoria M. Almeida Servant Leader
Award winner Michael Jolin.

l-r: Bar VLP Coordinator John Ellis; RILS
Executive Director Robert Barge; Bar Public
Services Director Susan Fontaine; and Lawyer
Referral Service/Elderly Program Coordinator
Elisa King get together at the RILS Awards.
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LETTER TO THE EDITOR

Response to September/October 2012 President’s Message:
First Thing We Do, Let’s Kill All the Law Schools
Dear Editor:
Rhode Island Bar Association President Michael McElroy
used his fall President’s Message, First Thing We Do, Let’s
Kill All the Law Schools, to take aim at the state of legal education: “It is my belief that the law school model is broken.
Law schools need to produce practice ready lawyers, but they
are not doing so.” His indictment is based upon several observations, but, at base, he criticizes law schools for paying too
much attention to the traditional aspects of the classic legal
education – case analysis and doctrinal mastery – and insufficient attention to developing practical lawyer skills.
President McElroy is by no means the first to make that
criticism: two important studies, years apart – the American
Bar Association’s McCrate Report (1992) and the Carnegie
Endowment’s Educating Lawyers (2007) made the same
points – and stirred not just a robust debate but also significant curricular change across the nation.
Indeed, Roger Williams University School of Law (RWU
Law), which opened just months after McCrate, built into
its initial curriculum greater attention to skills training than
was prevalent at the time, including a graduation requirement
of completing two skills classes, with students being able to
choose from a simulation course (like Trial Advocacy) and
a clinic (representing clients in actual cases). As we now
approach the end of our second decade, the number and type
of experiential opportunities have dramatically multiplied.
Our current students can choose from:
three clinics (Criminal Defense, Immigration, and
Mediation), and a fourth coming on line next fall;
dozens of externships, working under the close supervision of lawyers and judges in both state and federal

courts, with Non-Governmental Organizations, and soon
expanding to the offices of corporate counsel;
our unique Pro Bono Collaborative (which helps many
of our students satisfy our graduation requirement of 50
hours of uncompensated pro bono legal work);
many capstone courses that enable third-year law students
to integrate doctrinal knowledge learned earlier into the
practical settings that will arise in practice; and
an array of doctrinal courses that have a very practical
focus, like Workers’ Compensation and Elder Law.
Finally, RWU Law is one of the founding members of the
Alliance for Experiential Learning in Law, organized by
Northeastern School of Law.
In short, the RWU Law curriculum, while very traditional
in both content (our required courses are Torts, Contracts,
Civil Procedure, Criminal Law, Property, Legal Methods,
Evidence, Criminal Procedure, Professional Responsibility,
and Constitutional Law) and pedagogy (most faculty use a
version of the Socratic Method), offers both great breadth
and depth in the electives that help ease the transition from
the ivory tower to the real world.
Legal education (including Roger Williams Law) is by
no means above criticism, but the type of law school that
President McElroy (and I) attended in the 1970s, ones that
emphasized only what I call book learning, do not exist anymore, at Roger Williams Law or elsewhere.
Respectfully,
David A. Logan
Dean & Professor of Law
Roger Williams University
Bristol, RI

This fall, Roger Williams University School
of Law (RWUSL) students and staff worked
with the Bar’s Volunteer Lawyer Program
(VLP) running a family law mediation clinic
at the Bar.
[back row l-r]: Will Garrahan; Monique
Paquin, Dylan Owens, Laura Attley and
Khorey Stephen (RWUSL Students).
[front row l-r]: Kailey Wildenhain (RWUSL
Student) Margie Caranci (RWU Clinic
Administrator), Jessica Hayward (RWUSL
Student), Geralyn M. Cook, Esq. (VLP
Lawyer), Erica Janton (RWUSL Student),
and Bruce Kogan (RWUSL Professor).
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Now Accepting 2013 Nominations
Chief Justice Joseph R. Weisberger Judicial Excellence Award
2013 Dorothy Lohmann Community Service Award
2013 Joseph T. Houlihan Lifetime Mentor Award
All nominations are due March 6, 2013.
Chief Justice Joseph R. Weisberger Judicial Excellence Award
The Rhode Island Bar Association’s Chief Justice Joseph
R. Weisberger Judicial Excellence Award, named in honor
of its first recipient, Chief Justice (ret.) Joseph R. Weisberger,
is presented to a judge of the Rhode Island State Courts or
Federal District Court for exemplifying and encouraging the
highest level of competence, integrity, judicial temperament,
ethical conduct and professionalism. The nominee is selected
by a Bar committee appointed by the President of the Rhode
Island Bar Association. The Committee invites suggestions
for nominations. To nominate a member of the Rhode Island
Judiciary, please postal mail or email your nomination,

including supporting information, your name and telephone
number and email address, no later than March 6, 2013, to:
2013 Chief Justice Joseph R. Weisberger Judicial
Excellence Award Committee
c/o Frederick Massie
Rhode Island Bar Association
115 Cedar Street
Providence, RI 02903
telephone: 401-421-5740
email: fmassie@ribar.com

2013 Dorothy Lohmann Community Service Award
The Rhode Island Bar Association is seeking nominations
from non-profit organizations for the 2013 Dorothy Lohmann
Community Service Award. This annual award recognizes
and honors attorneys who generously donate their time and
legal expertise for charitable work. Nominations are accepted
from, and only from, non-profit organizations where Rhode
Island attorneys have devoted a significant amount of their
time and effort on a strictly voluntary, non-paid basis. The
Awards Committee is particularly interested in attorney
actions most closely reflecting those of the award’s namesake
as detailed in the nomination criteria and award entry form
accessed on the Bar Association website at www.ribar.com,

under the NEWS AND EVENTS tab on the left side of the
Home page. All nominations are due no later than March 6,
2013. Postal mail or email nominations and/or direct questions to:
2013 Lohmann Awards Committee
c/o Frederick Massie
Rhode Island Bar Association
115 Cedar Street
Providence, RI 02903
telephone: 401-421-5740
email: fmassie@ribar.com

2013 Joseph T. Houlihan Lifetime Mentor Award
The Joseph T. Houlihan Lifetime Mentor Award is named
for the late Joseph T. Houlihan who was known for his generosity of spirit and legal expertise in and out of the courtroom. Mr. Houlihan believed in doing all he could to make
lawyers strive to be the best they can be in how they think,
speak, write, and represent the legal profession. This award
honors individuals who, during their careers, have consistently
demonstrated an extraordinary commitment to successfully
mentoring in the Rhode Island legal community. The award
recognizes an attorney who serves as a role model to other
lawyers in Rhode Island, who has significantly contributed
to the profession and/or the community, and who, with his
or her excellent counsel, has excelled as a mentor and contributed to the ideals of ethics, civility, professionalism and
legal skills. The Awards Committee is particularly interested
in attorney actions most closely reflecting those of the

award’s namesake as detailed in the nomination criteria
accessed on the Bar Association website at www.ribar.com,
under the FOR ATTORNEYS tab on the left side of the Home
page. Please postal mail or email your nomination, including
a written report detailing how the nominee meets the criteria
and your name and telephone number and email address, no
later than March 6, 2013, to:
2013 Joseph T. Houlihan Lifetime Mentor Award
Committee
c/o Frederick Massie
Rhode Island Bar Association
115 Cedar Street
Providence, RI 02903
telephone: 401-421-5740
email: fmassie@ribar.com
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EXPERIENCED, THOROUGHLY PREPARED
& SUCCESSFUL TRIAL ATTORNEY

Since 1984, I have been representing people who have been physically and emotionally
harmed due to the criminal acts or negligence of others. I have obtained numerous
million dollar plus trial verdicts and many more settlements for victims of birth injury,
cerebral palsy, medical malpractice, wrongful death, trucking and construction accidents.
Counting criminal and civil cases, I have been lead counsel in over 100 jury trial verdicts.
My 12 years of working in 3 different prosecutors’ offices (Manhattan 1982-84;
Miami 1984-88, R.I.A.G. 1988-94) has led to my enduring commitment to seek justice.

I welcome your referrals. My case load is exceptionally small.
I do and will continue to personally handle every aspect of your client’s
medical malpractice or serious personal injury case from beginning to end.

THE LAW OFFICE OF DAVID MOROWITZ, LTD.
Board Certified in Civil Trial Advocacy by the National Board of Trail Advocacy*
www.morowitzlaw.com
155 SOUTH MAIN ST., SUITE 304, PROVIDENCE, RI 02903
(401) 274-5556 (401) 273-8543 FAX

I am never too busy to promptly return all phone calls from clients and attorneys.
*The Rhode Island Supreme Court licenses all lawyers in the general practice of law.
The Court does not license or certify any lawyer as an expert or specialist in any particular field of practice.
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Modernizing Rhode Island’s Premises
Liability Laws

Stephen J. Sypole, Esq.
Gidley, Sarli & Marusak, LLP
Providence

Under the present
law, the same
harsh trespasser
rule is applied to
persons who are
very differently
situated. A burglar
or a vandal would
be denied recovery
for their injuries,
but so would
someone walking
their dog who
inadvertently
wanders onto
their neighbor’s
property.

Introduction
Since the 1970s, the Rhode Island Supreme
Court has struggled to develop a system of
premises liability laws that properly balances
the rights of landowners with the rights of persons injured on their property.1 Many American
jurisdictions today continue to apply traditional
common law rules that determine the liability
of a landowner to an injured entrant based
entirely on the status of the entrant as an invitee, licensee, or trespasser.2 Other jurisdictions
have rejected these common law rules and
determine liability using the tort standard of
reasonable care for all cases, regardless of the
status of the entrant.3 Rhode Island is one state
that has sought a middle ground between these
two positions.4 Rhode Island courts apply a
two-category system where all lawful entrants
(historically categorized as invitees and licensees)
are owed a duty of reasonable care, while trespassers are owed only the duty to refrain from
willful and wanton conduct after being discovered in a position of peril by the landowner.5
The application of the common law trespasser rule in Rhode Island sometimes leads to unjust and unpredictable outcomes.6 It is a harsh,
bright line rule that denies or limits recovery to
all trespassers, regardless of the circumstances
surrounding their entry onto the land, and
protects negligent landowners from being
held responsible for their conduct.7 The law is
intended to protect landowners from liability to
people who have come on their land unlawfully
and without permission, but it is inherently
unfair because it fails to distinguish between
truly culpable trespassers, such as criminals,
and ordinary trespassers, whose presence on the
land may be reasonable and not contrary to the
interests of the owner.8 Under the present law,
the same harsh trespasser rule is applied to persons who are very differently situated. A burglar or a vandal would be denied recovery for
their injuries, but so would someone walking
their dog who inadvertently wanders onto their
neighbor’s property.
The challenges faced by Rhode Island, and
other jurisdictions, in creating premises liability
laws that are fair both to injured plaintiffs and

defendant landowners have been addressed
in the Third Restatement of Torts.9 The Third
Restatement has proposed a system where
landowners owe all entrants on their property
a duty of reasonable care to protect their safety
with only one exception: flagrant trespassers.10
Under this system, regardless of the common
law status of an entrant on land, the reasonable
care standard is used by the court and by the
jury to determine liability, unless the court determines the plaintiff to be a flagrant trespasser,
whose presence on the land is antithetical to
the rights of the landowner.11 Once a plaintiff
is determined to be a flagrant trespasser by the
court, the common law trespasser rule would
still be used, in most cases, to prevent them
from recovering for their injuries.12 Using the
Third Restatement’s new rule for premises liability as a model, the Rhode Island Supreme
Court could ensure that ordinary trespassers
are treated fairly while landowners are still
protected from meritless lawsuits brought by
culpable or flagrant trespassers.13
Background
Today, most American jurisdictions can be
grouped into one of three categories: those
retaining the three common law status distinctions;14 those, like Rhode Island, appling a twocategory system;15 and those that reject common
law entirely in favor of the reasonableness test.16
The traditional, common law system of
premises liability applied in American jurisdictions placed any entrant onto another’s land
into one of three categories: trespasser, licensee,
or invitee.17 The duty owed by the landowner to
the entrant varied depending on the categorical
status of the entrant, a decision made by the
court.18 A trespasser was defined as someone
who came onto the land of another without
permission or right and they were owed the
lowest duty of care.19 A trespasser injured by
a dangerous condition on another’s land could
not recover for ordinary negligence, but only
for willful, wanton, or intentional conduct.20
A licensee was someone who entered another’s
land with permission, but for his or her own
purpose and not for the benefit of the landowner.
Rhode Island Bar Journal
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The licensee category generally included
social guests.21 A landowner would owe a
licensee the duty to take reasonable steps
to make their premises safe and to warn
the licensee of any known dangers.22 The
“most privileged status gradation is that
of the ‘invitee.’”23 An invitee is someone,
such as a shopper in a retail store, who
has entered another’s land with permission
and in order to confer a benefit, usually
an economic benefit, on the owner.24 In
addition to the duty owed to a licensee,
a landowner would also owe an invitee
the duty to inspect the premises “and to
discover dangerous conditions.”25
Using the categorical status of the
entrant to determine the duty owed by
the landowner was “once a fairly uniform
system across the states”26 until the
California Supreme Court’s decision in
Rowland v. Christian in 1968.27 The
Rowland court rejected the three-category system and held that the liability of
landowners would be determined using
a reasonableness test, like that applied in
a typical negligence case, regardless of
the status of the entrant.28 Following this
case, other jurisdictions have completely
eliminated the three-category common
law system and apply a reasonableness

test in all premises liability cases, regardless of the status of the entrant.29 This
approach replaces the formalistic common
law rules with a system founded on the
traditional tort principle of exercising
reasonable care in the circumstances, taking into consideration the foreseeability
of the injury and the burden on the
defendant to prevent it. Under the reasonableness test, the plaintiff’s status as a
trespasser is highly relevant to the fact
finder’s determinations regarding the
foreseeability of the injury and whether
due care was exercised by the defendant,
but it is no longer determinative as a
matter of law.30
In addition to Rhode Island, more
than ten other states have attempted to
find a middle ground between these two
approaches, eliminating the distinction
between licensee and invitee, but maintaining strict rules precluding recovery
by trespassers.31 However, the path Rhode
Island has taken to reach this point has
been bumpy, and the state’s premises
liability laws have been overhauled more
than once in recent history. Rhode Island
has experimented with each of the three
approaches. Prior to 1975, Rhode Island
courts applied the three-category common

law system.32 During this time, a strict
rule regarding trespassers was applied,
as the Supreme Court maintained that a
defendant landowner “owe[d] no duty to
a trespasser except to abstain from willful and wanton injury to him after he is
discovered in a position of peril.”33
(emphasis added)
Between 1975 and 1993, Rhode Island
applied the reasonable care standard –
first adopted by the California Supreme
Court in Rowland – for all premises liability cases.34 In Mariorenzi, the Rhode
Island Supreme Court said common law
status-based rules were outdated and
modern society places more value on preventing injuries and saving lives than it
does on protecting a landowner’s property rights.35 The Court also explained that
a finding of liability should be based on a
violation of community standards of reasonable conduct rather than the arbitrary
distinctions drawn by the common law.36
The Rhode Island Supreme Court’s
decision in Banks v. Bowen’s Landing
Corp. provided guidance on how to apply
the reasonable care standard in premises
liability cases.37 The plaintiff in Banks
had been drinking at a restaurant before
he jumped off of a railing into shallow
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water in Newport Harbor, which resulted
in a broken back and “permanent paraplegia.”38 Even though the reasonable
care standard was to be applied – and the
plaintiff’s status was not determinative –
the Court said that the trial justice still
must make an initial determination of
whether a duty was owed.39 The Court
provided a five factor test to guide trial
courts in making this determination.40
1) [T]he foreseeability of harm to the
plaintiff,
2) the degree of certainty that the
plaintiff suffered an injury,
3) the closeness of connection
between the defendant’s conduct
and the injury suffered,
4) the policy of preventing future
harm, and
5) the extent of the burden to the
defendant and the consequences
to the community for imposing a
duty to exercise care with resulting
liability for breach.41
After analyzing the facts of the case in
light of these five factors, the Court
affirmed the grant of summary judgment
in favor of the defendant.42 The Banks
case is instructive because it shows that
even under the more permissive reason-

ableness test, there were safeguards in
place to prevent frivolous cases from
reaching juries and burdening defendants
whose conduct was reasonable.
In 1994, the Court established the law
as it is today, resurrecting the common
law trespasser category, but continuing
to apply the reasonable care standard for
all other entrants.43 The trespasser rule
was restored in Tantinomico because the
Court found it was unfair to subject the
defendant landowner to liability for the
injuries of the plaintiffs in that case.44 The
plaintiffs had gone onto the defendant’s
undeveloped land in order to ride their
motorcycles and they were both injured
when they crashed head on into one
another.45 Liability in a case like this
“is the incarnation of the worst fears of
many opponents to the movement away
from common-law status categories”
and it was the right of property owners
“to be free from liability to those who
engage in self destructive behavior on
their premises” that motivated the Court
to bring back the strict rule against trespassers.46
While the Supreme Court has worked
to develop laws that are fair to both
plaintiffs and defendants, there are flaws

in each of the approaches. The old common law approach has already been
rejected by the Rhode Island Supreme
Court as outdated and unjust.47 The
Court has also rejected the no-category or
pure reasonable care approach, because it
does not adequately protect landowners.48
The current approach is also unsatisfactory
because it fails to distinguish between
unintentional trespassers or those with
innocent motives and flagrant trespassers
whose conduct is culpable or self destructive. Rhode Island must find a new way
forward in this area of the law, and the
Third Restatement’s “flagrant trespasser”
rule provides a model that balances the
competing interests.49
Analysis
A. Problem: Common Law Trespasser
Rule is too Broad
The inequitable and harsh results of
the common law trespasser rule can be
traced to the rule’s failure to distinguish
between truly culpable trespassers, who
are undeserving of a duty of reasonable
care, and ordinary trespassers, who should
be compensated when injured by a negligent landowner’s conduct. The problem
of indiscriminately lumping every tres-
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passer into the same category was elaborated on by the District of Columbia
Circuit Court of Appeals in Gould v.
DeBeve.50 In that case, a small child was
injured when he fell from the third story
window of an apartment building,
allegedly due to the negligent maintenance
of the window by the landlord.51 The district court was constrained to decide that
the boy had the legal status of a trespasser at the time of the fall, and he could
only recover for his injuries in the case
of willful or wanton misconduct by the
landlord.52
The Gould court described the cate-

gorization of the boy as a trespasser as
illogical and characterized the trespasser
rule as outdated and unfair.53 “There are,
obviously, trespassers and trespassers” said
the court, and “[t]he poacher upon the
manorial estate of 18th century England
... about whom revolved so much of the
developing law of landowner’s liabilities
to unauthorized visitors ... defies identification with the child in this case, albeit
a common legal label has been affixed to
them.”54 The common law trespasser rule
is inherently unfair because it fails to take
into account the facts and circumstances
of the plaintiff’s entry onto the land and
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imposes the same disfavored legal status
on a curious child or a lost hiker as it
does a burglar or a stalker.55
B. Solution: Third Restatement’s
“Flagrant Trespasser” Approach
A new approach to the landowner’s
duty toward trespassers has been proposed by The Restatement (Third) of
Torts (hereinafter “Third Restatement”).56
It defines the “General Duty of Land
Possessors” as follows:
Subject to § 52, a land possessor owes
a duty of reasonable care to entrants on
the land with regard to:
a) conduct by the land possessor that
creates risks to entrants on the
land;
b) artificial conditions on the land
that pose risks to entrants on the
land;
c) natural conditions on the land that
pose risks to entrants on the land;
and
d) other risks to entrants on the land
when any of the affirmative duties
provided in Chapter 7 is applicable.57
At first glance, the Third Restatement
appears to advocate abolishing the common law categories altogether. However,
§ 52 of the Third Restatement introduces
the concept of the “flagrant trespasser”
and states that “[t]he only duty a land
possessor owes to flagrant trespassers is
the duty not to act in an intentional, willful, or wanton manner to cause physical
harm.”58 The Third Restatement narrows
the category of trespassers who should
be denied recovery as a matter of law
to those whose conduct is especially
culpable, or whose presence on the land
is “antithetical to the rights of the land
possessor or owner.”59
The protections of the reasonable care
standard are extended to ordinary trespassers by this rule for several reasons.
First, the unpredictable and unfair results
in many cases where courts have difficulty drawing the line between licensees and
trespassers.60 Second, the system of subclassifications and exceptions adopted in
many jurisdictions is confusing and has
“produced an overall result closer to the
reasonable-care duty ... than to a no-duty
or limited-duty rule.”61 Third, the drafters
of the Third Restatement do not think
that extending the duty of reasonable
care to ordinary trespassers will impose
additional burdens on landowners,
because the same precautions owed to

invitees and licensees will apply to ordinary trespassers.62 The drafters provided
an illustration that more fully explains
this third point:
Ed and Margaret ... carpooled together
to work one day, parking in a visitors’
parking lot at the Viner Hospital
because Ed planned to visit his brother
at the hospital. Margaret, who had no
business at the hospital, worked in a
nearby building. While walking across
the parking lot, both Ed and Margaret
slipped and fell ... on ice. Under applicable law, Margaret is a trespasser,
while Ed is an invitee.63
This illustration shows that in many cases
the defendant landowner would not need
to take any additional precautions to protect Margaret, the trespasser, than they
would to protect Ed, the entrant who is
on the property with permission.
The drafters of the new Restatement
rule declined to provide a bright-line definition of “flagrant trespasser,” leaving it
to the state courts to flesh out rules that
best fit their unique geography, population density, legal system, and political
and moral values.64 The Restatement does
provide some guidance, however, saying
that the justification for “distinguishing
particularly egregious trespassers for different treatment is that their presence on
another’s land is so antithetical to the
rights of the land possessor ... that the
land possessor should not be subject to
liability.”65 The proposed rule is flexible.
Some jurisdictions may choose to develop
a narrow definition of flagrant trespasser
that is limited to trespassing criminals,
others may choose to broaden it to “those
who enter the land with a malicious
motive,” and still others may choose a
“general standard” such as one “whose
entrance is sufficiently egregious as to
be antithetical to the rights of the land
possessor.”66
C. Modernizing Rhode Island’s Laws
The Rhode Island Supreme Court
should consider adopting a new rule for
premises liability cases consistent with
the Third Restatement’s flagrant trespasser rule.67 This rule strikes a comfortable
balance between the conflicting interests
that have shaped Rhode Island’s premises
liability laws over the years, while providing clarity lacking under current
precedent. It would extend the class of
entrants to whom a landowner owes a
duty of reasonable care to include some

trespassers, while flagrant trespassers
would be denied such protection in most
cases.68 When a plaintiff is determined a
flagrant trespasser, courts should continue
to deny recovery, absent a showing the
injury was caused by the defendant landowner’s willful or malicious conduct after
discovering the entrant in a position of
peril.69 Such a rule would allow deserving
plaintiffs to get their day in court and
encourage responsibility by holding negligent landowners accountable for maintaining conditions on their land that
could foreseeably cause injury.70 At the
same time, the property rights of land-

owners would be respected, and they
would be exposed to a reasonable amount
of liability.71
In Mariorenzi, the Court explained
persuasively why the common law rules
regarding the duties owed by a landowner
to entrants on the property should be
totally abandoned in favor of a duty of
reasonable care, even when those entrants
were on the property without permission.72
In this case, a young boy drowned in a
pool of water after he entered a residential
construction site near his home, and the
continued on page 35
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Lunch with Legends:
Trailblazers, Trendsetters and
Treasures of the Rhode Island Bar
Matthew R. Plain, Esq.
Elizabeth R. Merritt, Esq.
Taylor Duane Barton & Gilman, LLP, Providence

Self-described “Pawtucket Boy,” Jack Partridge

Can you share one of your most inventive or creative legal
arguments? I think convincing people that Beacon Mutual
Insurance Company could take on 95 percent of
the workers’ compensation insurance market in
12 months was a victory. That was a whole year
of work.

graduated from St. Raphael Academy in 1957 before studying
history and art at Providence College and attending Harvard Law School. He gained admission
to the Rhode Island Bar in December of 1964,
went on active duty as a First Lieutenant in the
United States Army on January 2, 1965, shipping
Over the course of your career, who was one
off to Vietnam nine months later. After his disof your most formidable opponents? Early on,
charge at the end of 1966, and a cup of coffee at
when I was doing banking, I would say Merrill
the London School of Economics, Mr. Partridge
Sherman. Not necessarily an opponent, because
came back to Rhode Island to join Tillinghast,
we tried to get the deal done, but she was very
Collins & Tanner. Taking a brief hiatus from his
formidable.
role as a litigator at Tillinghast he ran Herbert
DeSimone’s 1970 campaign for governor. Upon
What has been one of the biggest obstacles in
his return to Tillinghast, Mr. Partridge began
your professional career? I have to tell you
developing his finance law expertise and pioneersomething. I am at least somewhat dyslexic, and
ing mortgage banking law. He helped form
Jack Partridge
I didn’t know it for a very long time. I thought
Partridge, Snow & Hahn in 1988, which has
everybody
saw
things
the way I did, and I never really knew
grown into one of Rhode Island’s biggest law firms. Mr.
differently.
But,
when
I was about maybe 35 or so, I recognized
Partridge has made contributions not only to the law, but also
it.
I
usually
read
things
correctly, but I cannot translate it. Like
his community; a commitment that he and his partners
the
word
“third,
”
I
will
always get the “i” and the “r” in the
also require from their law firm members. He suggests that any
success he’s enjoyed can be credited to his family, his colleagues, wrong places. I just thought it was some sloppiness on my part,
and I wasn’t a good typist, but it was dyslexia. I still have it
his willingness to take a chance, and luck. When he’s not practoday. It was a bit of a personal impediment, but it makes me a
ticing law, writing a series of published mystery novels, or
very good editor because I have to concentrate word for word.
volunteering for a non-profit, you may catch him as an extra
in a movie or a televisions series. We had the pleasure of meeting with Mr. Partridge at his office in Providence. Excerpts
from our conversation follow.
Can you share one of your most memorable experiences over
the course of your legal career? I argued a case [for a local
bank] before the full Federal Reserve Board – which never
happens – and, with Bill Harvey from Newport, I won the case.
I argued that Rhode Island was the only State that permitted
this particular practice, and it shouldn’t be negated by the
Federal Reserve Board’s fiat. I thought their eyeballs were going
to fall out. “The State of Rhode Island? We are the Federal
Reserve Board!” We convinced them. It started off very negative, and it came right around at the end, and I said, “Gee,
I think I got one guy out of the whole board.” It turned out,
I had the whole board. So it was terrific. That was great.

What is the best advice that you’ve ever received? The one that
I don’t follow, and that is to be five minutes early for every
meeting.
What advice would you give to new lawyers? Don’t be discouraged because of the economic circumstances. If you really want
to do it, then you’ll find your own niche one place or the other.
And, I do think it’s important for those who are going to be in
general practice, they should do one or two things very well
and let the other stuff go.

Certainly, Mr. Partridge’s interesting life and legal career make
him one of the treasures of our Bar.
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Tolling the Statute of Limitations Under
the Servicemembers’ Civil Relief Act

Michael S. Pezzullo, Esq.
Fay Law Associates, Inc.

You have every
reason to believe
you are at a dead
end with this case.
Great facts, but
you are timebarred. Not so.

You meet with a prospective client regarding
a personal injury claim that, at first glance,
appears to be strong on the issue of liability.
The client tells you that she was a passenger
in her friend’s vehicle. Both are Rhode Island
residents. They were traveling in downtown
Providence, when their vehicle was involved
in an intersection accident with another vehicle
operated by a Massachusetts resident. It is disputed which operator had the green light. The
client was seat-belted, and this is reflected in
the ambulance and emergency room reports.
She and her friend driving serve in the same
unit in the Rhode Island Army National Guard.
They have been deployed to both Iraq and
Afghanistan. The client injured her back and
neck in the accident and underwent approximately three months of treatment, after which
she was discharged from her treating physician’s
care. It sounds like a great case until you look
at the police report which indicates that the
accident occurred three years and days ago.
Your heart drops. The claim is barred by the
three year statute of limitations for personal
injury actions. Or is it?
We all know that RI Gen. Laws 9-1-14(b)
provides that, “actions for injuries to the person shall be commenced and sued within three
(3) years next after the cause of action shall
accrue, and not after, except as provided for
otherwise…” You have every reason to believe
you are at a dead end with this case. Great
facts, but you are time-barred. Not so.
The client informs you that since the accident,
she and her friend (the driver of the host vehicle), were activated and deployed to Afghanistan
for a period of thirteen months. The client’s
overseas active duty service brings her claim
within the scope of 50 U.S.C. App. § 526 of
the Servicemembers’ Civil Relief Act, which
provides as follows:
(a) Tolling of statutes of limitation during
military service
The period of a servicemembers’ military
service may not be included in computing
any period limited by law, regulation, or
order for the bringing of any action or proceeding in a court, or in any board, bureau,

commission, department or other agency
of a State (or political subdivision of a
State) or the United States by or against
the servicemember or the servicemember’s
heirs, executors, administrators, or assigns.
Under U.S.C. App. § 511 (2)(A)(ii), the term
“military service” in the case of a member of
the National Guard, includes service under a
call to active service authorized by the President
or the Secretary of Defense for a period of
more than thirty consecutive days under 32
U.S.C. § 502(f), for purposes of responding to
a national emergency declared by the President
and supported by Federal funds. Under 32
U.S.C. § 502(f)(2)(A), this would include,
“support of operations or missions undertaken
by the member’s unit at the request of the
President or Secretary of Defense.” Under 50
U.S.C. App. § 511(1), the period of military
service would include the period during which
the servicemember is absent from duty due to
“sickness, wounds, leave or other lawful cause.”
The United States Court of Appeals for the
Federal Circuit has held that the statute of limitations again begins to run upon the date of release from active duty, not the date of discharge
from military service. See Curry v. United
States, 60 Fed. Appx. 312 (Fed. Cir. 2003).
It is important to note that 50 U.S.C. App.
§ 526 is a double-edged sword, since it provides
for a tolling of any action, both by or against, a
servicemember. Hence the client’s claim against
her friend who was driving the host vehicle is
preserved as well, as a result of the host driver’s
active duty service.
Read together, Sections 511 and 526 of the
Act would extend the limitations period thirteen
months beyond the three-year limitations period
set forth in 9-1-14(b). Take the case. You have
over one additional year in which to file suit
against the driver of the host vehicle, and the
operator of the other vehicle who is a resident
of Massachusetts.
You can fully expect that once defense counsel for the insurers of either driver receives the
summons and complaint served on their insured,
he or she will file an answer and raise the threeyear statute of limitations as an affirmative
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defense. Under Section 526 of the Act,
defense counsel cannot obtain dismissal
or summary judgment of the action as to
either driver. Regarding the Massachusetts
driver, RI Gen. Laws § 9-1-18 entitled,
“Effect of absence from state on limitations.” provides:
If any person against whom there is
or shall be cause for any action, as
enumerated in this chapter, in favor of
a resident of the state, shall at the time
the cause accrues be outside the limits
of the state, or being within the state
at the time the cause accrues shall go
out of the state before the action is
barred by the provisions of this chapter, and does not have or leave property
or estate in the state that can be
attached by process of law, then the
person entitled to the action may commence the action, within the time
before limited, after the person has
returned into the state in such a manner that an action may, with reasonable diligence, be commenced against
him or her by the person entitled to
the action; provided, however, that no
action shall be brought by any person
upon a cause of action accruing outside this state which was barred by
limitation or otherwise in the state,
territory, or country in which the
cause of action arose while he or she
resided in the state.
In Rouse v. Connelly, 444 A.2d 250
(R.I. 1982), the plaintiff, a Rhode Island
resident, brought a personal injury action
against a Massachusetts resident. The
plaintiff was injured while riding as a
passenger in her own vehicle. The
Massachusetts resident was driving the
plaintiff’s vehicle when it struck the rear
of a parked vehicle. The plaintiff fractured
her right arm and damaged her teeth.
The plaintiff filed suit three years and
seven days after the accident under §§ 317-6 and 31-7-7. It was undisputed that the
plaintiff failed to commence her suit
within the three-year limitations period.
The plaintiff contended that the statute
of limitations was tolled by § 9-1-18. The
plaintiff further argued that § 9-1-18 was
intended to protect Rhode Island plaintiffs, and its protection should not be
withheld simply because §§ 31-7-6 and
31-7-7 provided an alternate means of
proceeding against a non-resident
motorist. The trial justice rejected both
arguments. On appeal, the Rhode Island
Supreme Court held:
Since the defendant in this case was
amenable to suit through §§ 31-7-6

and 31-7-7, the plaintiff had no need of
the special protection offered by § 9-118. To toll the statute of limitations
when a defendant is amenable to suit
by substituted service would permit
the unnecessary and indefinite postponement of lawsuits against nonresident motorists, a result clearly contrary to sound principles of judicial
administration.
However, the fact that your client’s
claim is tolled under Section 526, takes
the case outside the scope of Rouse.
As a practical matter, you should not
wait for defense counsel to raise the
statute of limitations as an issue by dispositive motion. Obtain an early resolution of this issue by filing a motion to
strike that affirmative defense under Rule
12(f) of the Rules of Civil Procedure
within twenty days of service of the
answer. Rules 12(f) states as follows:
Upon motion made by a party before
responding to a pleading or, if no
responsive pleading is permitted by
these rules, upon motion made by a
party within twenty (20) days after the
service of the pleading upon him or
her or upon the court’s own initiative
at any time, the court may order stricken from any pleading any insufficient
defense, or any redundant, immaterial,
impertinent, or scandalous matter.
Your motion to strike should state as
grounds that an insufficient basis in law
and fact exists for the statute of limitations defense. Attach as an exhibit to
your motion a certified copy of your
client’s Certificate of Release or Discharge
from Active Duty. This document will
state the date on which your client
entered active duty service, the date of
separation from active service and the
length of active service in years, months
and days. The quickest way to obtain this
document is from your client prior to filing suit to avoid delay caused by any
bureaucratic red tape. This document will
aid the court in determining the additional
time your client has in which to bring suit.
Section 526 can also be applied to toll
the limitations period during which a servicemember may file a claim for unemployment benefits or an appeal from
denial of same, as well as for workers’
compensation benefits. This would also
toll the time period for bringing any
action brought by or against a service
member before any other federal, state
or municipal board, bureau, commission,
department or other agency, as well as
any federal civil action. v

New Bar List Serve Gaining New
Members Daily! Join Today!
Your Bar Association’s new, voluntary,
free list serve is now available for all actively
practicing Rhode Island attorney members. To
date, the list serve has over 150 members, with
new sign-ups every day. With this momentum,
and active participation on the rise, please consider
joining today!
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Having a Bar-wide list serve gives you immediate, 24/7,
open-door access to the knowledge and experience of hundreds of
Rhode Island lawyers, whether you are a solo practitioner or in a
firm. If you have a question about matters relating to your practice
of law, you can post the question on the List Serve, and it will be
emailed to all list serve members. Any attorney who wishes to provide advice or guidance can (and hopefully will) quickly respond.
All you need to do to access to this free member benefit is agree
to the Bar list serve rules, which you can access by going to the
Bar’s website at www.ribar.com, click on the MEMBERS ONLY
link, login using your Bar identification number and password, click
on the List Serve link, read the terms and conditions, and email
the contact at the bottom of the rules.
The more lawyers who join and participate in the list serve, the
more valuable it will be, so we encourage all Bar members to seriously consider joining. If, at any time, you want to stop participating
in the list serve, you will be able to unsubscribe with a single click.
We hope you find this new member benefit helpful to you in your
practice of law. We are especially hoping that this list serve will be
of particular benefit to solo and small firm practitioners.
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SOL ACE
Helping
Bar Members
in Times
of Need

SOLACE, an acronym for Support of
Lawyers, All Concern Encouraged, is a
new Rhode Island Bar Association program
allowing Bar members to reach out, in a
meaningful and compassionate way, to their
colleagues. SOLACE communications are
through voluntary participation in an emailbased network through which Bar members may ask for help,
or volunteer to assist others, with medical or other matters.
Issues addressed through SOLACE may range from a need for
information about, and assistance with, major medical problems,
to recovery from an office fire and from the need for temporary
professional space, to help for an out-of-state family member.
The program is quite simple, but the effects are significant.
Bar members notify the Bar Association when they need help,
or learn of another Bar member with a need, or if they have
something to share or donate. Requests for, or offers of, help
are screened and then directed through the SOLACE volunteer

email network where members may then
respond. On a related note, members using
SOLACE may request, and be assured of,
anonymity for any requests for, or offers of,
help.
To sign-up for SOLACE, please go to
the Bar’s website at www.ribar.com, login to
the Members Only section, scroll down the menu, click on the
SOLACE Program Sign-Up, and follow the prompts. Signing
up includes your name and email address on the Bar’s SOLACE
network. As our network grows, there will be increased opportunities to help and be helped by your colleagues. And, the SOLACE
email list also keeps you informed of what Rhode Island Bar
Association members are doing for each other in times of need.
These communications provide a reminder that if you have a
need, help is only an email away. If you need help, or know
another Bar member who does, please contact Executive Director
Helen McDonald at hmcdonald@ribar.com or 401.421.5740.

Do you or your family need help with any personal challenges?
We provide free, confidential assistance to Bar members and their families.
Confidential and free help, information, assessment and referral for personal challenges are
available now for Rhode Island Bar Association members and their families. This no-cost
assistance is available through the Bar’s contract with Coastline Employee Assistance
Program (EAP) and through the members of the Bar Association’s Lawyers Helping Lawyers
(LHL) Committee. To discuss your concerns, or those you may have about a colleague,
you may contact a LHL member, or go directly to professionals at Coastline EAP who provide
confidential consultation for a wide range of personal concerns including but not limited to:
balancing work and family, depression, anxiety, domestic violence, childcare, eldercare, grief,
career satisfaction, alcohol and substance abuse, and problem gambling.

Melody A. Alger Esq.

277-1090

Henry V. Boezi III, Esq.

861-8080

Marcia J. Boyd Esq.

792-7100

David M. Campanella Esq.

273-0200

Sonja L. Deyoe Esq.

864-3244

Kathleen G. Di Muro Esq.

944-3110

When contacting Coastline EAP, please identify yourself as a Rhode Island Bar Association
member or family member. A Coastline EAP Consultant will briefly discuss your concerns to
determine if your situation needs immediate attention. If not, initial appointments are made
within 24 to 48 hours at a location convenient to you. Please contact Coastline EAP by telephone: 401-732-9444 or toll-free: 1-800-445-1195.
Lawyers Helping Lawyers Committee members choose this volunteer assignment because
they understand the issues and want to help you find answers and appropriate courses of
action. Committee members listen to your concerns, share their experiences, offer advice
and support, and keep all information completely confidential.
Please contact us for strictly confidential, free, peer and professional assistance
with any personal challenges.

Christy B. Durant Esq.

421-7400

Brian D. Fogarty Esq.

821-9945

Merrill J. Friedemann Esq.

270-0070

Julie P. Hamil Esq.

222-3266

Nicholas Trott Long Esq. (Chairperson) 351-5070
Genevieve M. Martin Esq.

274-4400

Joseph R. Miller Esq.

454-5000

Arthur M. Read, II Esq.

739-2020

Roger C. Ross Esq.

723-1122

Adrienne G. Southgate Esq.

301-7823

Carol A. Zangari Esq.

732-1999

Ms. Judith G. Hoffman,
LICSW, CEAP, Coastline EAP

Lawyers Helping Lawyers Committee Members Protect Your Privacy
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732-9444
or 800-445-1195

Immigration Consequences to a Charge
of Simple Assault or Battery

Deborah S. Gonzalez, Esq.
Gonzalez Law Offices, Inc.
Roger Williams University
School of Law Visiting
Associate Professor

When an alien is
convicted of, or
has pled to, a
charge of simple
assault pursuant
to R.I. Gen. Laws
and placed in
removal proceedings, the issue at
the immigration
court level is
whether the alien
is removable or
inadmissible as a
result of having
been convicted of
a crime of violence
and/or a crime of
domestic violence
or a crime involving
moral turpitude.

It is never an easy task determining whether an
“alien’s”1 misdemeanor crime of simple assault
or battery under RI Gen. Laws § 11-3-5 is an
aggravated felony, a crime of moral turpitude
or a domestic crime of violence according to
the Immigration Nationality Act. This article
focuses solely on misdemeanor dispositions,2
under RI Gen. Laws § 11-5-3/12-29-5, and how
these dispositions are viewed in the immigration
context, as well as the consequences a client may
face based on a conviction or plea pursuant
to this statute. Issues reviewed include: 1) the
consequences of a conviction or of accepting a
plea for simple assault/domestic where the sentence falls outside the purview of a definition
of an aggravated felony pursuant to 8 U.S.C. §
1101(a)(43)(F) and even some that do; 2) how
Immigration Customs Enforcement (ICE) may
consider such a conviction or plea to be a crime
of domestic violence (CDV) and/or a crime
involving moral turpitude (CIMT); and 3) suggestions as to how a client may fall outside the
aggravated felony category even if the client
must accept a one-year suspended sentence.
Crime of Domestic Violence pursuant to 8
U.S.C. § 1227(a)(2)(E) or Aggravated Felony
pursuant to 8 U.S.C. § 1101(a)(43)(F) as
defined in 18 U.S.C. § 16(a)
Section 1227(a)(2)(E)(i) of the Code renders
any alien (documented or undocumented) removable if the alien at any time after admission
(or entry) was convicted of a CDV, stalking,
child abuse, child neglect or child abandonment.
The term “domestic violence” means crime of
violence as defined pursuant to section 16, Title
18 of the United States Code.3
Section 16, title 18 of the U.S.C. defines a
crime of violence as: “(a) an offense that has
as an element the use, attempted use, or threatened use of physical force against the person
or property of another or (b) any other offense
that is a felony and that, by its nature, involves
a substantial risk that physical force against the
person or property of another may be used in
the course of committing the offense.” (emphasis added). Here, we will review only title 18
U.S.C. § 16(a), as it focuses on the misdemeanor

offense of simple assault or battery/domestic in
Rhode Island.4
RI Gen. Laws § 11-5-3 states as follows: (a)
Except as otherwise provided in § 11-5-2, every
person who shall make an assault or battery
or both shall be imprisoned not exceeding one
year or fined not exceeding one thousand dollars ($1,000), or both; (b) Where the provisions
of "The Domestic Violence Prevention Act,”
chapter 29 of title 12, are applicable, the penalties for violation of this section shall also
include the penalties as provided in § 12-29-5.”
(emphasis added)
Notably, this section does not charge a defendant with one crime, but with two distinct
crimes: assault or battery or both. Although
not defined by the statute, the terms assault and
battery have different and distinct definitions
and elements according to Rhode Island case law.
Assault is defined it as “an unlawful attempt
or offer, with force or violence, to do corporal
hurt to another, whether with malice or wantonness.” See State v. McLaughlin, 621 A.2d
170, 177 (R.I.1993).5
“[B]attery refers to an act that was intended
to cause, and does cause, an offensive contact
with or unconsented touching of or trauma
upon the body of another.” See McLaughlin,
621 A.2d at 177, citing to State v. Messa, 594
A.2d 882, 884 (R.I.1991) (quoting Proffitt v.
Ricci, 463 A.2d 514, 517 (R.I.1983)).
When an alien is convicted6 of, or has pled
to, a charge of simple assault pursuant to RI
Gen. Laws § 11-5-3 and placed in removal proceedings, the issue at the immigration court
level is whether the alien is removable or inadmissible as a result of having been convicted of
a crime of violence and/or a crime of domestic
violence (depending on the charge) or a crime
involving moral turpitude.7
The issue of what acts constitute a crime of
violence (COV) pursuant to 18 U.S.C. § 16 was
brought to the United States Supreme Court
in Leocal v. Ashcroft, 125 S.Ct. 377 (2004).
Josue Leocal, a lawful, permanent resident
(LPR), was convicted under the Florida statute
for driving under the influence in violation of
Fla. Stat. § 316.193(3)(c)(2) (2004). The statute
Rhode Island Bar Journal
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required a showing of only negligence.
The issue in Leocal became whether an
offense that does not require a showing
of intent is a COV pursuant to 18 U.S.C.
§ 16. See Leocal v. Ashcroft, 125 S. Ct.
377 (2004).
The Leocal Court noted that the language “use of physical force against the
person or property of another,” found in
18 U.S.C. § 16(a), required a higher degree
of intent than merely negligent or accidental. Leocal 125 S. Ct. at 382. The
Supreme Court, however, never defined
the term “physical force,” until 2010 in
Johnson v. US, 130 S.Ct. 1265 (2010).
In 2007, the First Circuit in Lopes v.
Keisler, 505 F.3d 58 (1st Cir 2007) was
asked to answer the question of whether
a conviction/plea pursuant to RI Gen.
Laws § 11-5-3-/12-29-5 is considered a
COV pursuant to 18 U.S.C. § 16(a), thereby possibly rendering a foreign national
removable as an aggravated felon, pursuant to 8 U.S.C. § 1227(a)(2)(A)(iii).
Lopes, a lawful permanent resident,
was charged with violation of RI Gen.
Laws § 11-5-3. The criminal complaint
stated that Lopes “commit[ted] assault
and battery upon the body of [name
omitted].” Lopes, 505 F.3d at 62. The

Department of Homeland Security submitted as evidence the criminal complaint
and the criminal docket sheet. The criminal docket sheet listed the charge as
“simple assault-domestic,” along with
the various docket entries and the final
disposition.8 The Court in Lopes relied
on the criminal docket sheet, holding that
“[t]he criminal docket report states that a
plea of nolo contendere was entered on a
count of simple assault-domestic. On the
basis of these two documents, it is clear
that Lopes was convicted of assault.”
Lopes, 505 F.3d at 62
The Court in Lopes also found that
the physical force required to commit an
assault, which, as defined in Rhode Island,
does not require touching at all,9 is sufficient to be considered a crime of violence
pursuant to 18 U.S.C. § 16(a); and therefore, an aggravated felony for immigration purposes, as an assault in Rhode
Island requires a higher degree of intent
than negligent or mere accidental conduct. See Lopes, 505 F.3d at 63; see also
Immigration Nationality Act (hereinafter
INA) § 101(a)(43)(F).
As a result of the Lopes decision, a
charge of removal pursuant to INA’s
crime of domestic violence statute (8

IIf
fy
you
your
ou r c
client
needs
eeds a
an
n
l ie n t n
expert
business
valuation…
e
x pert bu
siness v
va
a luation…
call
c
a ll iin
n a real
re a l expert.
ex pert.
Over
O
ve r 2
2,500
,500 accurate,
accurate, independent
independent and
and defendable
defendable valuations
valuations pprovided
rovided ssince
i n ce
th
thee eearly
arly 11980s.
980s. D
Decades
ecades ooff exp
experience
erience iinn bboth
oth bbench
ench aand
nd jjury
ur y ttrials.
r ials .

Leo
Leo JJ.. D
DeLisi,
eLisi, JJr.,
r .,
A
ASA,
SA , M
MCBA,
CBA , A
ABAR
BA R
Accredited
Appraiser
A
ccredited Senior
Senior A
ppraiser
Master
Business
M
aster Certified
Cer tified B
usiness Appraiser
Appraiser
Accredited
Appraisal
Review
A
ccredited iinn Business
B usin ess A
p p r ais al R
ev i ew
Fellow,
American
College
Forensic
Examiners
F
ellow, A
m e r ic an C
ollege of
of F
o re nsic E
xa m in e r s
Valuing
since
Valuing Businesses
Businesses si
nce 1984
198 4

www
w.DeLisiAndGhee.com
.DeL isi A n d Gh ee .c om

9
989
89 R e
eservoir
servoir A
Av
Avenue
v en u e
C
Cr
ra
anston,
nston , R I 0
02910
2 9 10
4
401.944.0900
01.9 4 4 . 0 9 0 0
L
Leo@DeLisiAndGhee.com
e o @DeL i si A n d Gh ee . c o m

22

January/ February 2013

Rhode Island Bar Journal

B
USINESS VALUATIONS
BUSINESS
VA
V
ALUATIONS
A
ARE
RE A
ALL
LL W
WE
ED
DO.
O. A
ALL
LL D
DAY.
AY.
EVERYDAY.
E VERYDAY.

U.S.C. § 1227(a)(2)(E)(I); INA § 237(a)(2)
(E)(i)) likely will be sustained if the alien
has a conviction pursuant to RI Gen.
Laws § 11-5-3/12-29-3, even if the alien
received probation or a filing and no suspended sentence.
In 2010, the US Supreme Court in
Johnson v. US, 130 S. Ct. 1265 (2010)
was tasked with deciding whether the
Florida misdemeanor offense of battery
of “actually and intentionally touching”
another person has as an element “the
use…of physical force against the person
of another” pursuant to the definition of
“physical force” in 18 U.S.C. § 924(e)(2)
(B) (i), and whether the Florida conviction constitutes a “violent felony” under
the Armed Career Criminal Act, §
924(e)(1).
Violent felony pursuant to 18 U.S.C.
§ 924(e)(2)(B):
1. Has an element of use, attempted
use, or threatened use of physical
force against the person of another;
(emphasis added) or
2. Is burglary, arson or extortion
involves use of explosives or otherwise involves conduct that presents
a serious potential risk of physical
injury to another.
The elements of a “violent felony” pursuant to § 924(e)(2)(B)(i) mirror the elements of a “crime of violence” pursuant
to 18 U.S.C. § 16(a), which may or may
not necessarily refer to a felony.
The Johnson Court then defined the
term “physical force” as follows: “‘physical’…plainly refers to the force exerted
by and through concrete bodies,” id at
1270; and “force” as power, violence
or pressure directed against a person or
thing.” Id. The Court ultimately held that
the force required to meet the definition
of “physical force” in the context of a
violent felony is force that would not
be satisfied by a mere touching, which is
all that is required for a violation of the
Florida battery statute. See Fla. Stat. §
784.03(2), see also State v. Hearns, 961
So.2d 211(FL 2007); Johnson, 130 S.Ct.
1265 (2010). The Court reiterated that it
was interpreting “physical force” in the
context of a violent felony and not in the
context of a battery. Johnson, 130 S.Ct.
at 1270, citing Leocal v. Ashcroft, 543 US
1, 11 (2004).
Unfortunately, the definition of “physical force” in Johnson does not resolve
the question of what “physical force”
means in the context of 18 U.S.C. § 16. In

2011, the First Circuit in US v. Booker,
644 F.3d 12 (1st Cir 2011) refused to use
the definition laid out in Johnson. Booker
644 F.3d at 19.
Booker and a second defendant,
Wayman, had both been convicted pursuant to the Lautenberg Amendment to
the Gun Control Act of 1968 (18 U.S.C.
§ 922(g)(9)), which makes “unlawful for
any person who has been convicted in
any court of a misdemeanor crime of
domestic violence to … possess… any
firearm or ammunition.” Both defendants
had been convicted of Maine’s misdemeanor simple assault statute, which provides that a person “is guilty of an assault
if the person intentionally, knowingly or
recklessly causes bodily injury or offensive contact to another.” Me.Rev.Stat.Ann.
Tit 17-A § 207(1); US v. Booker, 644 F.3d
12, 16 (1st Cir 2011).
The Lautenberg Amendment defines
“misdemeanor crime of domestic violence
as: “(1)…;(2) has as an element, the use,
attempted use of physical force, or threatened use of a deadly weapon; and (3)....”
18 U.S.C. § 921(a)(33)(A).
The Booker court refused the definition of “physical force” set out in
Johnson because the Supreme Court in
Johnson had specifically stated that it was
only defining a violent felony, not defining the meaning of “physical force” within the context of a misdemeanor. See
Johnson, 130 S.Ct. at 1270, citing Leocal
v. Ashcroft, 543 US 1, 11 (2004). The
Booker court also refused to use the
definition of a crime of violence under
18 U.S.C. § 16 or violent felony under
18 U.S.C. § 924(e) of the ACCA, because
the Court found that § 922(g)(9) of the
Lautenberg Amendment has a distinct
focus and singular purpose not covered
in any other statute. See Booker, 655
F.3d at 19, citing to US v. Mead 175 F.3d
215 at 211, 221 (1st Cir 1999).
The Booker court noted that Congress
expressly rejected § 16’s definition of
COV, adopting a definition for misdemeanor crime of domestic violence that
was “probably broader” than that of
COV under § 16. The Booker court further held that it would not interchange
the use of the definition of COV and
physical force between two distinct
statutes. See Booker, 644 F.3d at 19 citing to 142 Cong.Rec. S11872-01, S11877
(daily ed. Sept. 30, 1996). As such, the
practitioner is again left with the rulings
in Leocal and Lopes, which only require

that the elements of the crime carry a
higher degree of intent than merely negligent. Notably, the court in Lopes never
reached the question as to whether a
battery in Rhode Island is a crime of
violence (Lopes, 505 F.3d at 62).
As there is no element of physical
force in the definition of a battery in
Rhode Island, and seeing as the “offensive contact” and/or the “unconsented
touching” could be of a negligent or
accidental nature, an Immigration Court
charged with removing an alien on the
basis of a battery conviction in Rhode
Island could likely rule in favor of an
alien of not having been convicted of
a COV or CDV.
Practice Tip: Based on the above, it
would behoove a criminal practitioner
who is going to have his client plea to
a charge of simple assault and battery/
domestic to have the prosecution first
amend the charge specifically to simple
battery/domestic and request that the
judge amend the record of conviction
to read the charge to be battery and not
assault if, of course, the facts support
such a finding.

Crime of Moral Turpitude
DHS will charge an individual with
removability pursuant to the CIMT
statute of INA if the individual has a conviction10 for simple assault/battery, even
where there is no domestic sentence
enhancement, especially if the individual
has more than one offense on his/her
record. DHS can impose several charges
of either inadmissibility or removability
against an alien on the basis of CIMTs,
such as:
8 U.S.C. § 1182(a)(2)(A)(i)(I); INA §
212(a)(2)(A)(i)(I) – any alien convicted
of, or who admits having committed,
or who admits committing acts which
constitute the essential elements of a
crime of moral turpitude is inadmissible;
8 U.S.C. § 1227(a)(2)(A)(i)(I); INA §
237(a)(2)(A)(i)(I) any alien who is
convicted of a crime involving moral
turpitude committed within 5 years
([…]) after the date of admission and
(II) is convicted for a crime for which
a sentence of one year or longer may
be imposed is deportable;
8 U.S.C. § 1227(a)(2)(A)(ii); INA §
237(a)(2)(A)(ii) any alien who at any
time after admission has been convicted

FLORIDA LEGAL ASSISTANCE
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of two (2) or more crimes involving
moral turpitude, not arising from a
single scheme of criminal misconduct
regardless of whether confined or
whether a single trial is deportable.
INA does not define the term “moral
turpitude.” Moral turpitude is a vague
concept referring to conduct which
shocks the conscience as being inherently
base, vile or deprived, contrary to rules
of morality. Matter of Danesh, 19 I&N
Dec. 669, 670 (BIA 1988).
Prior to 2008, no set methodology existed for determining whether a predicate
offense fell within the purview of a CIMT.
However, in 2008, the US Attorney set to
clarify for the Immigration Judges and
the BIA a methodology to be used when
determining whether a predicate offense
involves moral turpitude. See Matter of
Silva-Trevino, A13-014-303 (BIA Aug 8,
2006).
Mr. Silva-Trevino, a Mexican, was
admitted to the US in 1962. In 2004,
Silva-Trevino pled to the criminal offense
of “indecency with a child” pursuant to
the Texas Penal Code, title 5, Section
21.11(a)(1). This statute makes it illegal
for a person to engage in sexual conduct
with a child under 17 who is not the
spouse. The statute defines sexual conduct
as “any touching by a person, including
touching through clothing, of the anus,
breast, or any part of the genitals of a
child, or any touching of any part of
the body of a child, including touching
through clothing, with the anus, breast,
or any part of the genitals of a person if
committed with the intent to arouse or
gratify the sexual desire of a person.”
Section 21.11(a)-(c). Mr. Silva-Trevino
received five years probation plus fines
and counseling.
Mr. Silva-Trevino was placed in removal
proceedings and charged as removable
pursuant to 8 U.S.C. § 1227(a)(2)(A)(iii);
INA § 237(a)(2)(A)(iii), as an alien having
been convicted of an aggravated felony.
He sought to adjust his status to a lawful
permanent resident, but was found to be
inadmissible pursuant to 8 U.S.C. § 1182(a)
(2)(A)(i); INA § 212(a)(2)(A)(i), as a person who has been convicted of a CIMT.
Silva-Trevino appealed to the BIA.
The BIA reversed, finding that the Texas
statute involved morally reprehensible
conduct, and also some conduct not
morally reprehensible. The BIA held that
Silva-Trevino had not been convicted of
a CIMT. See Matter of Silva-Trevino,

A13-014-303 (BIA Aug 8, 2006).
In his opinion, the US Attorney
General (AG) in Matter of Silva-Trevino,
24 I&N Dec. 687 (AG 2008) reversed the
BIA’s decision and set out a methodology
to analyze these offenses by using three
separate, but not distinct, methods. First,
the AG states that the court/adjudicator
needs to decide if, categorically, the predicate offense is a CIMT11 using a “realistic
probability approach.”
The “realistic probability approach”
focuses on the actual scope of the criminal statute by asking whether, at the time
of removal proceedings, any cases existed
where the criminal statute was applied to
conduct that does not involve moral turpitude. If there has been a state case that
applied the criminal statute to conduct
that does not involve moral turpitude,
then the inquiry ends and the predicate
offense cannot be deemed a CIMT.
However, if no such case exists, the AG
instructs the adjudicator to use the modified approach. See also Shepard v. US,
544 US 13 (2005).12
The AG goes a step further than the
modified approach, holding that since
most criminal statutes do not have moral
turpitude as an element, and seeing as
though this classification of charge can
only be made with additional information,
it only makes sense to allow the adjudicator to go beyond the record, transcript
and plea agreement, and the adjudicator
is allowed to review all other documents
necessary to determine if the crime is one
that involves moral turpitude. SilvaTrevino, 24 I&N Dec at _.
The AG clarifies that, whatever the
definition of a CIMT, it must involve at
the very least both reprehensible conduct
and some form of scienter, such as willful
or reckless. Silva-Trevino, 24 I&N Dec at
__ fnt5 (AG 2008).
In summary, the offense must involve
both reprehensible conduct and some
form of scienter. The methodology used
to determine if the offense qualifies as a
CIMT is to first use the categorical/realistic probability approach. If that does not
answer the question, use the modified
categorical approach by reviewing all
documents that may help answer the
inquiry (such as the police report, witness
statements, etc).13
As of this writing, at least four circuits
have rejected Silva-Trevino: Prudencio v.
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Book #

Price

10-14

$40

12-13

$40

Practical Skills - Basic Commercial & Real Estate 12-02

$70

Title

CLE Publications
Order Form

Qty.

Total

BANKRUPTCY

Avoiding Foreclosure / Loan Modifications
BUSINESS

Commercial Law 2012: Update on Recent

FIRM or AGENCY ________________________________________________________________
MAILING ADDRESS ____________________________________________________________
Cannot be a P.O. Box
CITY & STATE ________________________________________________________________
ZIP ________________________ PHONE ________________________________________
EMAIL ADDRESS ____________________________________________________________
BAR ID # ____________________________________________________________________

Check enclosed (made payable to RIBA /CLE)
Please do not staple checks.
Please charge to my credit card checked below
MasterCard

VISA

AMEX

Discover

Developments

Loan Documentation
Practical Skills - Organizing a Rhode Island

11-18

$55

Practical Skills - Domestic Relations Practice

12-06

$70

QDRO Practice in RI from A-Z

09-13

$40

Establishing a Law Firm in RI

09-19

$25

Planning Ahead

09-14 $39.95

Business
FAMILY LAW

LAW PRACTICE MANAGEMENT

PROBATE/ELDER LAW

Practical Skills - Planning for and Administering

12-09

$45

Medicaid Forms and Regulations

11-15

$35

Administrative Local Rules

PR-11

$65

Practical Skills - Residential Closings

12-07

$70

The Ins & Outs of Landlord Tenant Law

11-11

$15

RI Title Standards Handbook (through 1/12)

TS-12

$35

an Estate

Exp. Date _________________________
REAL ESTATE

Card No. ________________________________________________________
Signature ________________________________________________________
Please make check payable to:

TRIAL PRACTICE

Rhode Island Bar Association/CLE

Recent Developments in the Law 2012

12-RD

$55

and mail with order form to: CLE Publications, Rhode Island Bar

DUI Update 2012

12-04

$35

Practical Skills - Civil Practice in Superior Court

12-03

$45

Practical Skills - Civil Practice in District Court

12-01

$45

Practical Skills - Criminal Law Practice in RI

11-16

$55

Soft Tissue Injuries Explained

11-12

$35

Social Host Law

09-11

$25

Model Civil Jury Instructions

03-02 $49.95

Association, 115 Cedar Street, Providence, RI 02903.
Please do not staple checks.
SHIPPING / HANDLING INFORMATION
Please allow 2-3 weeks for delivery.
All books are sent by FedEx Ground.

Publication Total

Shipping and Handling Cost

Up to $45.00
$45.01 - $75.00
$75.01 - $100.00
$100.01+

$6
$9
$12
$15

WORKERS’ COMPENSATION

RI Law of Workers’ Compensation
Practical Skills - Workers’ Compensation

12-WC

$40

12-11

$45

Practice in Rhode Island

Books $ __________________________
OFFICE USE ONLY

Shipping & Handling $ __________________________
Sub-Total $ __________________________

Check No. __________________________ Amount ______________________________
Date Rec’d ________________________ Date Sent ____________________________
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7% R.I. Sales Tax $ __________________________
Total $ __________________________

Detach Here

NAME ________________________________________________________________________

RI Bar Association Continuing Legal Education Seminars
Register online at the Bar’s website www.ribar.com and click on CONTINUING LEGAL EDUCATION in the left side menu
or telephone 401-421-5740. All dates and times are subject to change.

January 9
Wednesday

Food for Thought
Tools for Preparing and Resolving A Case
Holiday Inn Express, Middletown
12:45 p.m. – 1:45 p.m., 1.0 credit

January 10
Thursday

Food for Thought
Medical Marijuana Update
RI Law Center, Providence
12:45 p.m. – 1:45 p.m., 1.0 credit
Also available as a LIVE WEBCAST

January 17
Thursday

The Fundamentals of Intellectual
Property Law
RI Law Center, Providence
12:00 p.m. – 2:00 p.m., 2.0 credits

January 24
Thursday

Food for Thought
Tools for Preparing and Resolving A Case
RI Law Center, Providence
12:15 p.m. – 1:15 p.m., 1.0 credit

January 25
Friday

Bridge the Gap
RI Law Center, Providence
8:30 a.m. – 4:00 p.m.

February 5
Tuesday

The New Rhode Island Wage Act
RI Law Center, Providence
12:00 p.m. – 2:00 p.m., 2.0 credits

February 7
Thursday

Food for Thought
Using Discovery Strategically
RI Law Center, Providence
12:45 p.m. – 1:45 p.m., 1.0 credit
Also available as a LIVE WEBCAST

February 12
Tuesday

Food for Thought
Handling A Foreclosure
Casey’s Restaurant, Wakefield
12:45 p.m. – 1:45 p.m., 1.0 credit

February 28
Thursday

Food for Thought
Handling A Foreclosure
RI Law Center, Providence
12:45 p.m. – 1:45 p.m., 1.0 credit

Times and dates subject to change.
For updated information go to www.ribar.com
NOTE: You must register on-line for live webcasts.

REMINDER
MCLE Annual Reporting Requirements
Active Rhode Island attorneys must now report MCLE
credits electronically through the Supreme Court’s Attorney
Portal located at www.courts.ri.gov. Use your RI attorney
ID number to create your account.
Credits may be stored and submitted at any time during
the CLE year – July 1-June 30 – rather than waiting until
June 30.
If you have questions about this new requirement, please
call the MCLE Commission at 401-222-4942.

— SAVE THE DATE —

2013 Annual Meeting
June 13 & 14, 2013
Providence

Reminder: Bar members may complete three credits through participation in online CLE seminars. To register for an online
seminar, go to the Bar’s website: www.ribar.com and click on CONTINUING LEGAL EDUCATION in the left side menu.
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Justice Assistance Award Honorees Committed
to the Pursuit of Justice
At Justice Assistance’s 31st
Annual Neil J. Houston, Jr.
Memorial Awards, retired
Rhode Island Superior Court
Associate Justice Francis J.
Darigan, Jr. was honored
with the Edward V. Healey, Jr.
Lifetime Achievement Award,
reflecting the determined dedication with which a person
pursues justice and assists
others in achieving justice
throughout his or her lifetime.
Neil J. Houston, Jr. Memorial
Awards were presented to four
recipients: Rhode Island
Superior Court Presiding Justice Alice B. Gibney; U.S.
Attorney Peter F. Neronha; Major Stephen J. Lynch,
RISP (ret.); and The Center for Prisoner Health &
Human Rights for their demonstrated strong commitment to justice throughout their careers.

l-r: Dr. Josiah D. Rich, Brown University Medical School, The Miriam Hospital;
Rhode Island State Police Major Stephen J. Lynch (ret.); Rhode Island Superior
Court Presiding Justice Alice B. Gibney; Rhode Island Superior Court Associate
Justice Francis J. Darigan, Jr. (ret.); The Center for Prisoner Health & Human
Rights Executive Director Brad Brockmann; and District of Rhode Island United
States Attorney Peter F. Neronha

Would you let your case rest on a house of cards...

DAVID W.
DUMAS
  
  ,
 ,
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ECONOMISTS
Examining Economic Damages
Since 1982
Serving Vermont and Jurisdictions
Throughout the Northeastern United States
• Personal Injury •
• Wrongful Death •
• Wrongful Termination •
• Divorce •
• Medical Malpractice •
• Commercial Losses •
Economic & Policy Resources, Inc.
800.765.1377 info@epreconomics.com
www.eprlegaleconomics.com
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Judge David Howell:
An Early Rhode Island Legal Luminary

Patrick T. Conley, Esq.
Rhode Island Bar Journal
Editorial Board

David Howell, a person hitherto overlooked
by Rhode Island historians, had a distinguished
legal and academic career that extended from
the Confederation Era through the Early
National Period. He was born in Morristown,
New Jersey, on January 1, 1747, the son of
Aaron and Sarah Howell. He received his early
education at Hopewell Academy in Hopewell,
New Jersey, a Baptist school established by
clergyman Isaac Eaton. Howell then went to
the College of New Jersey (now Princeton
University), from which he graduated in 1766.
He was preceded at both schools by James
Manning, who was nine years older than
Howell. When Manning became the founding
president of the College of Rhode Island (now
Brown University), he asked the young and
promising Howell to join him as a member of
the faculty. The newly graduated Howell came

As you go Southward,
Government verges towards
Aristocracy. In New England
alone have we pure and
unmixed Democracy, and
in Rhode Island & P.P.
[Providence Plantations]
it is in its Perfection.
Judge David Howell

to Rhode Island in 1766 and began his 58-year
association with Brown.
Howell was a brilliant and versatile academician, who not only taught but also studied.
By 1769 he had been admitted to the bar,
earned a master’s degree, and attained the position of professor of natural philosophy and
mathematics. He also taught French, German,
and Hebrew. Such scholarly versatility was
essential, because in the early years of the college
Howell and Manning were the only full-time
members of the faculty.
When instruction was interrupted in 1779
by use of the college’s facilities for quartering

the French army, Howell became more active in
the field of law, serving as a local justice of the
peace in 1779 and as a judge of the state Court
of Common Pleas in 1780. Two years later, he
became a Rhode Island delegate to the Confederation Congress, serving in that capacity until
1785, when he was succeeded by his colleague,
the Reverend James Manning. Howell’s tenure
was sometimes stormy. As a representative of
Rhode Island’s mercantile interests, he stubbornly
opposed the attempt by Congress to enact the
Impost of 1781, a proposed five percent national
import duty designed to give the general government a degree of fiscal self-sufficiency. Howell’s
stance so infuriated his congressional colleagues
that they attempted to unseat him. Under the
provisions of the Articles of Confederation, the
impost needed the unanimous approval of all
thirteen states, so it never became law.
The significance of Rhode Island’s opposition
to the impost was later assessed by John Adams,
a rather perceptive commentator. In a February
1790 letter to Providence merchant-politician
Jabez Bowen during the debate over Rhode
Island’s ratification of the new Constitution,
Adams stated that “the opposition of Rhode
Island to the impost seems to have been the
instrument which [divine] providence thought
fit to use for the great purpose of establishing
the present Constitution.” By that date Howell
was a Federalist supporter of ratification.
Howell’s congressional tenure gave him a
broader national outlook, prompting his 1782
letter to Providence merchant Welcome Arnold
in which he praised his adopted state: “As you
go Southward, Government verges towards
Aristocracy. In New England alone have we
pure and unmixed Democracy, and in Rhode
Island & P.P. [Providence Plantations] it is in
its Perfection.”
In 1786, the General Assembly, dominated
by the newly ascendant Country Party, surprisingly elected Howell to the position of associate
justice of Rhode Island’s Superior (i.e., Supreme)
Court. In this capacity, Howell was one of the
five judges who heard the argument of James
Mitchell Varnum urging the high court to
declare unconstitutional the force act passed by
Rhode Island Bar Journal
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Certified Public Accountants & Business Consultants

Our Experienced Partners Have Expertise
in the Following Areas:
w
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Business Valuations
Buy/Sell Agreements and Negotiations
Divorce Taxation and Litigation Support
Estate and Gift Planning and Returns
Forensic Accounting and Fraud Examination
Mediation
Succession and Exit Planning

Richard A. Kaplan, CPA, JD, ABV - Accredited in Business Valuation, rkaplan@yksmcpa.com
Paul E. Moran, CPA, CGMA, ADR, PFS - Alternate Dispute Resolution, pmoran@yksmcpa.com
Jon R. Almeida, CPA, CFE - Certified Fraud Examiner, jalmeida@ksmcpa.com
27 Dryden Lane, Providence, RI 02904 w 56 Wells Street, Westerly, RI 02891

phone 401 273 1800 fax 401 331 0946 www.yksmcpa.com

BALS OFIORE & C OMP ANY , LT D.
FINANCIAL INVESTIGATIONS
FORENSIC ACCOUNTING LITIGATION SUPPORT
FINANCIAL PROFILES OF INDIVIDUALS AND BUSINESSES
LOCATE PEOPLE – ASSET SEARCHES

Brian C. Balsofiore, CFE
Certified Fraud Examiner
RI Licensed Private Detective

bbalsofiore@cox.net
(401) 486-7145

127 Dorrance Street
All Inclusive Class A Office Space
Absolutely beautiful
professional office
space located at
127 Dorrance Street,
Providence (Directly
next door to the
Garrahy Courthouse).
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Full service offices include
Utilities, Receptionist, Heat,
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(401) 580-4511

the agrarian-controlled legislature to
compel creditors and merchants to accept
the state’s new issue of paper money or
face fines and imprisonment. The court
declined to enforce the law on a technicality, and the General Assembly therefore deposed four of the five recalcitrant
judges, including Howell, in the 1787
annual election. Howell nonetheless
accepted Varnum’s theory regarding the
power of judicial review and defiantly
stated that his “personal view” was that
the act, because of its failure to provide
trial by jury, “was indeed unconstitutional, had not the force of law, and could
not be executed.” Amazingly, the resilient
Howell secured election as attorney general in 1789, despite the continued dominance of the Country Party, but he was
defeated for reelection in 1790.
In February 1789, just prior to becoming attorney general, Howell joined with
Moses Brown, Theodore Foster, John
Dorrance, Thomas Arnold, and other
civic leaders to form the Providence
Abolition Society, which they formally
incorporated in June 1790. Howell was
chosen the society’s president and Moses
Brown its treasurer. In addition to its role
as a moral force against slavery, this organization was authorized to bring court suits
on behalf of slaves and to assist in prosecuting actions against illegal slave traders.
The most famous of the latter was a suit
brought against John Brown in 1796 for
violating federal anti-slave-trade laws.
Brown’s acquittal weakened the society,
as did the fact that, in the organization’s
own words, slavery was “nearly extinct”
in Rhode Island. By 1805 the society had
become moribund, despite the continuing
efforts of Howell and Moses Brown.
After his failed attempt in 1790 to win
reelection as attorney general, Howell
resumed his teaching duties at Brown with
the title of Professor of Jurisprudence.
Upon the death of his longtime colleague
James Manning in July 1791, Howell
became Brown’s interim president until
the Reverend Jonathan Maxey filled the
post in September 1792.
During the negotiation of the Jay Treaty
with England in 1794, George Washington
appointed Howell as a boundary commissioner. Howell’s primary task was to assist
in determining the true course of the St.
Croix River as the international boundary
between Maine and New Brunswick.
During the 1790s, Howell divided his
talents among law, teaching, and college

administration, serving as secretary of the
Brown corporation from 1780 to 1806.
As a practicing attorney he earned a reputation as a skilled litigator. According
to one source he was a tall man with an
imposing presence, “an excellent public
speaker and possessed of a brilliant wit.”
Howell gravitated towards the emerging Democratic-Republican Party, and,
in 1801, Jefferson appointed him as U.S.
attorney for the District of Rhode Island,
a position he held for a year. Then, in
1812, Madison selected him as Rhode
Island’s U.S. District Court judge. Howell
served with distinction in this capacity
until his death in July 1824 at the age of
seventy-seven. During these years he continued to serve Brown as a member of
the school’s board of fellows.
Howell’s September 1770 marriage
to Mary Brown, a daughter of Jeremiah
Brown, pastor of the First Baptist Church,
produced five children prior to her death
in 1801. The oldest, Jeremiah (1771-1822),
became Rhode Island’s U.S. senator in
1811 as a Democratic-Republican. He
gained this post just before the Federalist
Party took over the reins of state government, a change that came about because
of the economic hardship caused in
Rhode Island by the commercial restrictions enacted by the administrations of
Jefferson and Madison to force England
and France to respect America’s maritime
rights. Jeremiah did not seek reelection
when his term expired in 1817, and he
died in 1822, predeceasing his father.
David Howell’s daughter, Waitstill,
married Providence businessman and
philanthropist Ebenezer Knight Dexter,
and another daughter, Mary, became
the wife of Rhode Island Chief Justice
Samuel Eddy.
Howell’s celebrated brilliance was best
described by his Brown colleague, Professor William Goddard: “Judge Howell
was endowed with extraordinary talents.…
As an able jurist he established for himself a solid reputation. He was, however,
yet more distinguished as a keen wit, and
as a scholar extensively acquainted, not
only with the ancient, but with several
of the modern languages. As a pungent
and effective public writer he was almost
unrivaled; and in conversation, whatever
chanced to be the theme, whether politics
or law, literature or theology, grammar or
criticism, a Greek tragedy or a difficult
problem in mathematics, Judge Howell
was never found wanting.” v

Publish and Prosper in the
Rhode Island Bar Journal
The Rhode Island Bar Journal is one of the Bar Association’s best
means of sharing your knowledge and experience with your colleagues. Every year, attorney authors offer information and wisdom,
through scholarly articles, commentaries, book reviews, and profiles,
to over 6,000 subscribers in Rhode Island and around the United
States. In addition to sharing valuable insights, authors are recognized by readers as authorities in their field and, in many cases,
receive Continuing Legal Education (CLE) credit for their published
pieces. The Bar Journal’s Article Selection Criteria appear on page 4
of every Bar Journal and on the Bar’s website at www.ribar.com.
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Immigration Lawyer

Joan Mathieu
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Proposed Practice Form 12, Foreclosure Checklist Open for
Bar Member Review and Comment
The Rhode Island Bar Association’s Title Standards and
Practices Committee, chaired by Michael B. Mellion, Esq.,
voted unanimously to submit the following Proposed
Practice Form 12, Foreclosure Checklist to the Rhode Island
Bar Association’s Executive Committee for its consideration.
Bar members are invited to comment on these proposed
changes, no later than February 15, 2013, by contacting
Rhode Island Bar Association Executive Director Helen
Desmond McDonald by email: hmcdonald@ribar.com.

____

6. Does the Mortgage Deed contain a valid, accurate
legal description of the mortgaged premises?

____

7.

____

8. Does the mortgage constitute a first lien on the
property?

Is the Mortgage Deed recorded in all cities and/or
towns where the property is located?

II. Assignment(s) of Mortgage Deed
Proposed Practice Form 12
Checklist for Rhode Island Foreclosures
Property Address:
Assessor’s Plat:

____

1.

____

2. Was the assignor the current holder of the mortgage
(either as original mortgagee or subsequent assignee)
on the date that the assignment was executed?

_____________________________________________________

_________________________

Lot:

NOTE: The actual date of execution is the effective
date of the assignment. It cannot be back-dated by
reference to an “effective date” that is prior to the
date of execution!

_______________________

Mortgage Deed Recording Information:
Book:

__________________________

Date:

___________________________

Mortgagor(s):
Mortgagee:

__________________________

Time: __________________________

_____________________________________________________________

_____________________________

Date:

__________________________

Assignee:

_____________________________

Date:

__________________________

Assignee:

_____________________________

Date:

__________________________

I.

Mortgage Deed

____

1.

Are all of the current title holders named as mortgagors in the granting clause of the Mortgage Deed?

____

2. Is the mortgagee clearly identified in the Mortgage
Deed?

____

3.

Does the Mortgage Deed incorporate the Statutory
Power of Sale by reference?

____

4.

If the Mortgage Deed does not incorporate the
Statutory Power of Sale by reference, does it include
language that addresses at least the following: (a) the
right to hold a non-judicial sale upon default; (b)
notice to the mortgagor; (c) place of publication of
notice of sale; (d) power to adjourn the sale, and
procedure for publishing notice after adjournment;
and (e) power to execute a deed to the foreclosure
sale purchaser.

5.

____

3.

Is there an unbroken chain of assignments into the
assignee that conducted the foreclosure?

____

4.

Is all of the information in each assignment of mortgage correct?

__________________________________________________________

Assignee:

____
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acknowledged?
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Are there any assignments of the mortgage?

III. Foreclosure Deed/Affidavits/Powers of Attorney
____

1.

If the mortgage was assigned, was the mortgage foreclosed by the last record holder of the mortgage?

____

2. Is the grantor in the foreclosure deed the same party
that conducted the foreclosure?

____

3.

Is the mortgagor/mortgagee/mortgage recording
information stated correctly everywhere in the
Foreclosure Deed, including the copy of the foreclosure ad?

____

4.

Is the grantee the high bidder or the assignee thereof? If the latter, is an assignment of bid recorded
with the Foreclosure Deed?

____

5.

Does the foreclosure deed contain a valid recitation
in order to release the lien arising under R.I. Gen.
Laws 44-30-71.3?
NOTE: Applies to foreclosure sales occurring on or
after January 1, 1992. The language should be substantially similar to the following: “This transfer
resulted from a foreclosure, and there were no net
proceeds subject to the withholding provisions of
R.I. Gen. Laws § 44-30-71.3.”

____

6. Are the foreclosure deed and all affidavits properly
executed and acknowledged?

____

17. If the mortgagor(s) was an individual consumer
mortgagor, does the Affidavit of Sale state that, pursuant to R.I. Gen. Laws §§ 34-11-22 and 34-27-4,
notice of the foreclosure was sent to the mortgagor(s)
at least 30 days prior to the first publication of
notice of the foreclosure (the “30-Day Notice”), and
at least 46 days after the date on which the 45-Day
Notice was mailed?

____

18. If the mortgagor(s) conveyed title to a third party
prior to initiation of the foreclosure, does the
Affidavit of Sale state that notice of the sale was
also sent to that third party? If not, consult the title
insurance company through which title will be
insured to determine if further inquiry is required.

____

19. Does the Affidavit of Sale include a statement of
compliance with R.I. Gen. Laws § 34-27-4 (c) & (d)
regarding notice to servicemembers?

NOTE: Affidavits should be notarized with a jurat,
rather than a “free act and deed” acknowledgement
format.
____

7.

If executed by an attorney-in-fact, is the power of
attorney recorded in the city or town in which the
property is located?

____

8. Are the parties to the power of attorney correctly
stated in both the power of attorney and the foreclosure deed?

____

9.

____

Was the power of attorney executed prior to the execution of the foreclosure deed and accompanying
affidavits?

10. Does the power of attorney grant attorney-in-fact
the authority to perform the acts undertaken by the
attorney-in-fact (e.g., execution of the foreclosure
deed)?

____

11. Was the power of attorney still in full force and
effect on the date of the acts undertaken by the
attorney-in-fact?

____

12. Is the legal description the same as in the Mortgage
Deed?

____

13. Does the Affidavit of Sale state that the principal and
interest obligations in the mortgage were not paid,
tendered or performed when due?

____

14. If the mortgagor was not an individual consumer
mortgagor, does the Affidavit of Sale state that, pursuant to R.I. Gen. Laws §§ 34-11-22 and 34-27-4,
notice of the foreclosure was sent to the mortgagor(s)
at least 20 days prior to the first publication of
notice of the foreclosure?

____

15. If the mortgagor(s) was an individual consumer
mortgagor, does either the Affidavit of Sale, or a separate affidavit of compliance, state that pursuant to
R.I. Gen. Laws § 34-27-3.1, a notice was sent to
mortgagor(s) at least 45 days prior to initiation of
the foreclosure (the “45-Day Notice”)?

NOTE: This applies to foreclosures initiated on or
after June 6, 2012.
____

20. Have more than six (6) months elapsed between
the mailing of the 45-Day Notice and the 30-Day
Notice? If yes, consult the title insurance company
through which title will be insured to determine
whether the recording of a supplementary affidavit
regarding the delay will be required.

____

21. Was the Mortgagee’s Sale of Real Estate notice published for three consecutive weeks, the first publication being at least 21 days before the originallyscheduled sale date?

____

22. Was the notice of sale published in the newspaper
prescribed by R.I. Gen. Laws § 34-11-22?

____

23. Is a legible copy of the newspaper advertisement
attached to the Affidavit of Sale?

____

24. Does the newspaper advertisement contain accurate
information relative to:
____ a. The address (and possibly plat and lot) of
the property?
____ b. The book and page of the mortgage deed?
____ c. The name of the mortgagor?
____ d. The date of sale and any postponements?
____ e. The location of the sale?

____

25. If only a portion of the property described in the
mortgage deed was sold, is that portion sufficiently
described in the advertisement?

____

26. Is the date and time of the sale stated in the advertisement consistent with the sale date and time recited in the foreclosure deed and any other notices of
recorded with the foreclosure deed?

NOTE: This applies for all foreclosures that were
initiated on or after March 6, 2010.
____

16. Was the correct mortgagee named in the 45-Day
Notice?
NOTE: Compare date of mailing of the 45-Day
Notice with the date of the assignment(s) listed
above to determine correct party. Consult the title
insurance company through which title will be
insured if a mortgagee other than the record holder
of the mortgage on the date the 45-Day Notice was
mailed is named as mortgagee in the 45-Day Notice.
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____

27. Did the sale occur no less than seven (7) and no
more than fourteen (14) after the date of the third
publication?

IV. Miscellaneous Considerations
____

1.

____

2. If the property was encumbered by an IRS lien
recorded more than 30 days prior to the date of sale,
does the affidavit of sale state that the IRS received
notice of the sale at least 25-days prior to the date
of sale as required by 26 U.S.C. § 7425(c)(1)?
____ a. Has mortgagee’s counsel provided documentary evidence of the IRS’s receipt of the
notice?
____ b. Was the notice sent to the correct address?
See IRS Publication 4235 for correct address.
____ c. Have 120 days elapsed since the date of sale?
The IRS has 120 days from the date of sale to
redeem the property.

____

3.

If the property was encumbered by a mechanic’s lien
recorded subsequent to the foreclosed mortgage, and
the lienor filed a petition to enforce the mechanic’s
lien, was a certified copy of an order from the
Superior Court granting the mortgagee’s petition to
foreclose recorded? See R.I. Gen. Laws § 34-28-16.1.

____

4.

If your title report lists any undischarged senior lien,
has foreclosure counsel provided you with releases,
or a copy of the mortgagee’s title policy insuring its
mortgage as a first lien?

NOTE: Applies to foreclosures initiated on or after
July 5, 2008.
____

____

28. If the sale was adjourned from the originally scheduled date and time, does the Affidavit of Sale state
that the sale was adjourned by public proclamation
to a day within the same calendar week as the original sale, and are the date and time of the adjourned
sale specifically stated?
29. If the sale was adjourned to a date not within the
same calendar week as the original sale, was publication of the advertisement continued once each week
commencing with the calendar week following the
originally scheduled date of the sale, with the
adjourned sale occurring during the same calendar
week in which the final notice of the adjourned sale
was published?
NOTE: For foreclosure sales initiated on or after
July 5, 2008, the sale must occur at least one day
after the last notice is published.

____

____

30. Does the Affidavit state that an inquiry was made
under the Servicemembers Civil Relief Act regarding
the military status of the mortgagor(s), and that the
mortgagor(s) was not, at the time of the foreclosure
sale, or within the correct post-duty period in effect
on the date of foreclosure, a servicemember as
defined in that Act?

If the mortgagor (s) filed a bankruptcy petition, is
there on record a copy of the mortgagee’s motion for
relief from stay and of the order granting such relief,
or was the foreclosure commenced after the bankruptcy case was closed?

31. If the property is located in a city or town which has
enacted a foreclosure conciliation ordinance, does
the foreclosure deed contain a certificate of compliance with that city or town’s ordinance?

In Memoriam
James F. Clark, Jr., Esq.
James F. Clark, Jr., 65, of Carriage Drive, Lincoln, passed
away on October 4, 2012. He was the husband of Mary
Sheehan Clark. Born in Providence, he was a son of Marion
Duffy Clark of East Providence and the late James F. Clark.
Mr. Clark was an attorney for Travelers Insurance Company
for the past 23 years. Most recently, he was the managing
attorney for Travelers Providence Office. Previously, he was
an Assistant Attorney General for the State of Rhode Island.
He was a graduate of Providence Country Day School and
Boston College, and later received two Master’s Degrees
from Boston College, in American History and English. He
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graduated from Western New England School of Law, and he
was a member of the American Bar Association. Mr. Clark
was very active in the Lincoln Little League, coaching for his
sons’ teams, and later assisting with administration and legal
tasks. Besides his wife and mother, he is survived by two
daughters, Nora McAteer and her husband, Shawn of
Odenton, MD and Elizabeth Clark and her fiancé, Scott
Gerstl of Raleigh, NC; two sons, James and Matthew Clark,
both of Lincoln; two sisters, Mary Clarke of Rumford and
Kimberly McGowan of Lincoln; and a brother, Robert Clark
of Rumford.

Premises Liability Laws

Senator Jack Reed was presented
with an American Bar Association
(ABA) Justice Award at ABA Day
in Washington. l-r: Rhode Island
Bar Association Immediate Past
President William J. Delaney, ABA
Board of Governors Member, and
Past Bar President Joseph J.
Roszkowski, Sen. Jack Reed,
ABA Day 2012 Vice Chair Paulette
Brown and Thomas A. Pyrz of the
Indiana State Bar Association.

continued from page 13
Court was moved by the sympathetic
plaintiff in the case, a father who would
have been uncompensated for his young
boy’s wrongful death absent a change in
the law.73 The Court emphasized that
determinative rules based on the status of
the entrant were too harsh, juries should
more often make decisions about liability
in these cases, and encouraging safety
was more important than unquestionably
upholding the rights of landowners.74
In Tantimonico, the Court made a
strong argument for denying the benefits
of the duty of reasonable care to trespassers.75 Here two trespassers in a
wooded area were seriously injured when
they crashed head-on into one another on
their motorcycles – and again the Court
was moved by a sympathetic litigant – a
defendant who was potentially subject to
liability for injuries to two highly culpable trespassers.76 Fear of unlimited liability and respect for the rights of landowners to be free from liability for injuries to
culpable trespassers were the overriding
reasons the Court chose to resurrect this
limited duty rule.77
The flagrant trespasser rule addresses
the concerns expressed by the Mariorenzi
and Tantimonico Courts. Ordinary trespassers would have an opportunity to
have a jury determine whether their
injuries were caused by the landowner’s
negligence.78 This rule would increase
safety because landowners will be incentivized to exercise greater care in the
management of their property.79 The
Third Restatement test also addresses the
worst fears of many landowners: being
subjected to a lawsuit by a culpable trespasser like a criminal or someone engaged
in “self destructive” behavior on the
property.80 The continued application
of the strict trespasser rule – the duty to
refrain from willful or malicious conduct
after discovering the flagrant trespasser
in a position of peril – should assuage the
fears of unlimited liability or a flood of
meritless lawsuits.81
In Berman, the most recent effort by
the Court to address premises liability
issues, the Justices were once again motivated to make a change in the law by the
plight of a sympathetic plaintiff.82 The
majority opinion found that the trespasser
rule, which it was forced to apply because
of the Recreational Use Statute, brought
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about a result that was unacceptably
harsh.83 Both the majority and dissent
expressed their dissatisfaction with the
trespasser rule and its position of peril
requirement when it denied recovery to
someone who unfortunately fell within
the trespasser category but whose conduct was not culpable.84 Thus, a synthesis
of the Court’s reasoning in Mariorenzi,
Tantimonico, and Berman reveals the
logical solution to the issues the Court
has been grappling with since 1975 is to
distinguish between ordinary and flagrant trespassers and continue enforcing
the harsh rule only against the latter.85
Adoption of the Third Restatement’s
flagrant trespasser rule would necessitate
a decision about how to define this new
term. The Rhode Island Supreme Court
sought to answer a similar question in
Banks, where it laid out a set of factors
judges should use in making the initial
duty determination in premises liability
cases.86 The Banks Court provided a five
factor test based heavily on the culpability of the landowner.87 (emphasis added)
This test must be modified because the
factors that help define a flagrant trespasser should shift the emphasis to the
culpability of the trespasser.88 The following six factors are the most crucial in
making this determination:
1) the entrant’s reason for being on
the property,
2) the entrant’s conduct while on the
property,
3) the landowner’s efforts to prevent
trespassing,89
4) the entrant’s disregard of these
efforts,90
5) the policy of preventing future
harm,91 and
6) the consequences to the community
of characterizing an individual
entrant or a class of entrants as
flagrant trespassers.92
Application of these factors would bring
anyone with criminal intentions or persons willfully causing property damage
within the flagrant trespasser category.93
It should also look to include entrants
“engaged in self destructive activity” like
the plaintiffs in Tantimonico who injured
themselves while riding their motorcycles
in a risky manner.94 Further refinement of
the category would be made over time on
a case by case basis. It is necessary to use
this type of ad hoc analysis to develop
the definition of flagrant trespasser since
it will allow juries to take into account

the unique facts of each case. A number
of factors such as geography, location,
and the age or maturity of the parties
will play a role in shaping this new rule.
Conclusion
For more than twenty-five years, the
Rhode Island Supreme Court has been
trying to satisfactorily balance the interests of injured plaintiffs with the property rights of landowners in premises liability cases. A new rule, which extends the
protections of the duty of reasonable care
to all entrants on the land with permission as well as ordinary trespassers, protects the interests of plaintiffs without
imposing unreasonable new burdens on
landowners. It also respects the property
rights of landowners and protects them
from liability for injuries to persons who
have come on their land in a manner that
is inimical to their interests. At the next
available opportunity, the Rhode Island
Supreme Court should consider adopting
the Third Restatement and implement the
flagrant trespasser rule.95
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176 Federal Street, 5th Floor, Boston, MA 02110.
617-737-5000 or 781-253-7150
lgeisinger@outsidegc.com www.outsidegc.com
Mark P. McKenney, Esq. a principal in the firm of
McKenney, Quigley, Izzo & Clarkin, was elected President
of the Board of Directors of the Providence Community
Library.

Steven A. Torres, Esq. is now a Partner at the law firm of
Pannone Lopes Devereaux & West LLC, 317 Iron Horse
Way, Suite 301, Providence, RI 02908.
401-824-5100 storres@pldw.com www.pldw.com
Andrea L. Truppa, Esq. has opened her new practice, Law
Office of Andrea L. Truppa, 24 Stearns Street, Danielson,
CT 06239.
860-779-1000 andrea@truppalaw.com

For a free listing, please send information to: Frederick D. Massie, Rhode Island Bar Journal Managing Editor, via email at:
fmassie@ribar.com, or by postal mail to his attention at: Lawyers on the Move, Rhode Island Bar Journal, 115 Cedar Street,
Providence, RI 02903.

40

January/ February 2013

Rhode Island Bar Journal

Immigration Consequences
continued from page 25
Call us today to learn how our qualified business valuators have helped clients with:

Holder, __ F.3d__ (4th Cir. Jan 30, 2012);
Jean-Louis v. Holder, 582 F.3d 462 (3rd
Cir 2009); Guardado-Garcia v. Holder,
615 F.3d 900 (8th Cir. 2010); and Fajardo
v. US Attorney General, 659 F.3d 1303
(11th Cir 2011). The 3rd, 4th and 11th
Circuits held that the statute (INA §
212(a)(2)(A)(i)) was not ambiguous. The
8th Circuit held that Attorney General’s
decision did not merit deference.
The 1st Circuit did not explicitly reject
Silva-Trevino, but it did so implicitly
when it defined whether a conviction of
reckless conduct in New Hampshire was
a CIMT in Idy v. Holder, 674 F.3d 111
(C.A.1 2012), and did not use the
methodology set out in Silva-Trevino.
Most recently, in Palmeira v. Holder, the
1st Circuit very specifically stated that
that it would not decide whether to follow the third step of Silva-Trevino, as the
court considers this issue controversial.
See Palmeira v. Holder, 2012 WL
1648909, fn 6, 7 (C.A.1).
So what does this all mean in the context of a client charged with committing
a simple assault/battery pursuant to RI
Gen. Laws § 11-5-3? The answer is…
we will have to wait and see!
As noted, the IJ will now be able to
look at all the documents, although maybe
not in this Circuit, to determine if the
predicate offense is a CIMT, keeping in
mind, all the while, that the offense must
possess reprehensible conduct and scienter.
In conclusion, if a defendant is facing
the charge of simple assault, and what
really occurred, based on the facts was a
battery, and your client decides to plead
to the offense, it behooves the client to
plea to the correct offense of battery and
to have the record of conviction/criminal
complaint amended to read that the
defendant is being charged with a battery
under the statute and not an assault, and
that the defendant is pleading to the battery portion of the statute.
ENDNOTES
1 The term “alien” in this article does not refer to
extra terrestrial beings. It is a term of art used by
the Department of Homeland Security to refer to
persons who are not citizens of the United States.
2 Although the resolution to a criminal charge of
a filing and/or probation with no fines is not considered to be conviction in Rhode Island, see RI
Gen. Laws §§ 12-10-12, 12-18-3, 12-19-36, these
types of dispositions would most definitely be considered “convictions” for immigration purposes. See
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family disputes. Mediation is a cost and time
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of your dispute.
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8 U.S.C. § 1101(a)(48)(A), definition of conviction.
3 8 U.S.C. § 1227(a)(2)(E)(i).
4 R.I. Gen. Laws § 11-5-3
5 See also, TOUCH THIS! OVER-CRIMINALIZATION
OF OFFENSIVE CONDUCT, infra ftnt 8
6 Conviction as defined by 8 U.S.C. § 1101(a)(48)(A).
7 Inadmissibility refers to an alien’s undesirability
to be granted lawful permanent residence or a nonimmigrant visa as a result of some defect as enumerated in the Code § 1182. This is not the same
as an alien’s entry. Removability refers to Immigration’s ability to remove (deport) an alien who has
been admitted as a lawful permanent resident or
nonimmigrant or an undocumented alien on the
basis of a defect as enumerated in the Code § 1227.
Again this does not refer to an alien’s entry into
the United States.
8 The criminal docket sheet is not an official document in RI and there is no legal rule as to how a
clerk at the District Court inputs the information
from a criminal complaint which is an official document. Information obtained by the District Court
Clerk’s Office on July 30, 2012
9 See State v. McLaughlin, 621 A.2d 170,177 (RI
1993), citing to State v. Pope, 414 A.2d 781 (RI
2980); see also TOUCH THIS! OVER-CRIMINALIZATION
OF OFFENSIVE CONDUCT, Jan/Feb. 02:5(50) by
David M. Zlonick and Carly Beauvais Iafrate.
10 Conviction is defined pursuant to the Code §
1101(a)(48)(A) as a formal judgment of guilt of the
alien entered by a court or if adjudication of guilty
has been withheld, where (i) a judge or jury has
found the alien guilty or the alien entered a plea of
guilty or nolo contendere or as admitted sufficient
facts to warrant a finding of guilt and (ii) the judge
has ordered some form of punishment, penalty or
restraint on the alien’s liberty to be imposed.
11 This categorical methodology is set out in
Taylor v. US, 495 US 575 (1990), which allows the
sentencing court under the federal statute to look
at the statutory elements, charging document, and
jury instructions to determine whether the predicate offense qualifies as a violent felony.
12 The modified categorical approach allows the
sentencing court to determine if a predicate offense
is a violent crime/felony by looking not only at
the record of conviction, but also transcript of the
colloquy, and the terms of the plea agreement, or
some other comparable judicial record. Shepard v.
US, 544 US 13 (2005); Taylor v. US, 495 US 575
(1990).
13 Keep in mind that the Federal Rules of
Evidence are VERY relaxed in Immigration
Proceedings. See 8 CFR § 1 240.7(a). v
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You may ask yourself...
THE RHODE ISLAND BAR ASSOCIATION is much more than a name. Your Bar consists of people and programs

dedicated to enriching and enhancing your practice and your life. Through the thoughtful, caring leadership
of volunteer attorneys, the Bar develops offerings designed specifically for Rhode Island lawyers. And, with
the excellent assistance of the Bar’s friendly and professional staff, your Bar creates and delivers a wide
range of programs and services tailored to meet your needs.

Your Bar helps you

professionally through…

s Fully interactive Bar website connecting you to your
free law library, latest news, seminar information and
registration, committee meeting schedules and more at
www.ribar.com
s Superb Continuing Legal Education (CLE) seminars offered
live and online throughout the year
s Free, 24-hours-a-day, 7-days-a-week, online law library
services with Casemaker
s Terrific avenues for working with other members of the
Bar and the Bench on a wide range of Bar Committee
efforts
s Outstanding Lawyer Referral Service (LRS) connections to
clients in search of representation
s Myriad membership benefits offering preferential products
and services negotiated for you by your Bar leaders
s Respected forums for sharing your knowledge and
opinions in every issue of the Rhode Island Bar Journal
s Informed answers to legal questions through the Bar’s
Online Attorney Resource (OAR) center’s volunteer
attorneys.
s Wonderful Annual Meeting offerings ranging from
excellent CLE seminars to profession-oriented product and
service providers and more
s Powerful presence in legislative matters affecting the
practice of law
s Instant client and colleague connections through the Bar
website’s Attorney Directory

Your Bar helps you

personally through…

s Opportunities for pro bono service to those who need it
the most, coupled with free training and mentoring in
important practice areas
s Lawyers Helping Lawyer Committee programs including
the Bar’s partnership with Coastline Employee Assistance
Program (Coastline EAP) offering free-to-members
services for confidential help, information, assessment
and referral for a wide range of personal concerns
s SOLACE (Support of Lawyers, All Concern Encouraged)
allows Bar members to offer or ask for aid and assistance
to or from their colleagues
s Law Related Education (LRE) volunteer opportunities
to visit classrooms with judges on Law Day and assist
educators throughout the year

...Only better

