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In the Bleak Midwinter We Need
Beacons and Valentines

Victoria M. Almeida, Esq.
President Rhode Island
Bar Association

… a beacon to
light our way and
to keep us awake
and open to work
that remains to
be done during a
season when it is
tempting to slip
into a pattern of
indifference until
the light returns
and the thaw
begins.

“In the bleak midwinter frosty wind made moan,
earth stood hard as iron, water like a stone;
snow had fallen, snow on snow, snow on snow,
in the bleak midwinter, long ago.”1
January and February, I believe, are the cruelest months of the year. The dark, almost sunless
days bring out those emotions that are summed
up in a song from the Broadway musical Mame
in 1966: “For I’ve grown a little leaner, grown a
little colder, grown a little sadder, grown a little
older…”2 Right about now, I need a beacon to
light my way, to get me through the bleak midwinter, and I hope someone nice will send me
a valentine.
I had the privilege to practice law with Judge
Netti Vogel many years ago. I was very cheery
then and things were just swell. Ah, youth!
Judge Vogel nicknamed me “Doris Day”3 and
usually called me Doris. What can I say? Que
sera, sera! So, I decided I would try to think of
something uplifting and life-giving to get you
and me through the bleak midwinter – a beacon
to light our way and to keep us awake and open
to work that remains to be done during a season
when it is tempting to slip into a pattern of
indifference until the light returns and the thaw
begins.
Then I realized that January allows us to
remember and commemorate Dr. Martin Luther
King, Jr. Dr. King stands as a courageous beacon
to light our way, to keep us awake during these
times of peril for so many.
Most of us are familiar with Dr. King’s I Have
a Dream speech or Letter from Birmingham Jail.
But, perhaps his best, but less known, speech
is the light we need right about now. It is The
World House Essay, which originated with Dr.
King’s Nobel Peace Prize Lecture delivered at
the University of Oslo on December 11, 1964.
Dr. King continues to call us today to love,
not in the Valentine sentiment, but in a genuinely selfless, compassionate and just way that
transcends race, tribe, class, religion and social
economic barriers. A vision to embrace, World
House is an effort to rid the world of the three
intrinsic evils known to humankind – poverty,
racism and militarism. He stated:
Save the soul of America with the ammunition of love. Non violence is the answer. Anti
social behavior is not the way. Resolve prob-

lems without violence. Injustice anywhere is
injustice everywhere. The deep rumbling of
discontent that we hear today is the thunder
of disinherited masses determined to end the
exploitation of their races and lands. One of
the great liabilities of history is that all too
many people fail to remain awake through
great periods of social change. But today our
very survival depends on our ability to stay
awake, to face the challenge of change. The
large house in which we live demands that
we transform this worldwide neighborhood
into a worldwide brotherhood. Together we
must learn to live as brothers and sisters, or
together we will be forced to perish as fools.
Every man lives in two realms, the internal
and the external. The internal is that realm
of spiritual ends expressed in art, literature,
morals and religion. The external is that
complex of devices, techniques, mechanisms
and instrumentalities by means of which we
live. Our problem today is we have allowed
the means by which we live to outdistance
the ends for which we live. When scientific
power outruns moral power, we end up with
guided missiles and misguided men. Without
spiritual and moral reawakening, we shall
destroy ourselves in the misuse of our own
instruments.
Dr. King also said that “the ultimate measure
of a person is not where he/she stands in
moments of comfort and convenience, but
where he/she stands at times of challenges and
controversy.” Dr. King concluded that: “Man’s
inhumanity to man is not only perpetrated by
the vitriolic actions of these who lead. It is also
perpetrated by the vitiating inaction of those
who are good.” (emphasis added)
I hope the words of Dr. King reawaken your
spirit and energy during the bleak midwinter
and as we begin a new decade. Dr. King’s words
continue to stoke the embers of hope and keep
the flames of justice alive calling us from the
despair of winter into the spring of promise
and greater justice for all. So, let it snow, let it
snow, let it snow. I feel warmer, cheerier and
called to action thanks to Dr. King.
Finally, of course, I remembered to send you
a Valentine wish. It is my version of a poem
Rhode Island Bar Journal
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recited by the Irish Ambassador to
President and Mrs. Kennedy soon after
the birth of their son, John, fifty years ago.
I wish for you,
A heart that can be beguiled,
By a flower,
That the wind lifts,
As it passes.
If the storms break for you,
May the trees shake for you,
Their blossoms down.
In the night that you are troubled,
May a friend wake for you.

So that your time be doubled,
And at the end of all loving and love
May you be given a crown.
Happy Valentine’s Day!
ENDNOTES
1 Christina G. Rossetti, IN THE BLEAK
MIDWINTER, REPRINTED IN POEMS OF CHRISTINA
ROSSETTI (William M. Rossetti ed. 1904).
2 MAME (Broadway 1966).
3 For those of you who are now convinced that I
am older than dirt, I am pleased to note that Doris
is considerably older than I. ❖

Rhode Island Bar Association House of Delegate
Letters of Interest Due February 22, 2010
Involvement in the activities of our Bar Association is a richly rewarding experience. One way to become familiar with the activities of our Bar Association is
by becoming a member of the House of Delegates. Certainly, if one is interested
in becoming a member of the Executive Committee and an eventual officer,
being a member of the House of Delegates is the necessary first step. To learn
more about Rhode Island Bar governance, please visit our website at
http://www.ribar.com/aboutus/governance.asp
The Nominating Committee will meet soon to prepare a slate of officers and
members of the 2010-2011 Rhode Island Bar Association House of Delegates.
The term of office is July 1, 2010- June 30, 2011. If you have not already done
so, to be considered for appointment to the House of Delegates, please send a
letter of interest no later than February 22, 2010.
Letters of interest should include the member’s length of service to the Rhode
Island Bar Association (i.e., participation in Committees and positions held in
those Committees; community service to the Bar Association and outside the
Bar Association, and positions held outside the Bar Association). Testimonials
and letters of recommendation are neither required nor encouraged. Direct and
indirect informal contact by candidates or those wishing to address a candidate’s
qualifications to members of the Nominating Committee is prohibited.
HOD Nominating Committee Chairperson
Rhode Island Bar Association
115 Cedar Street
Providence, RI 02903
Or, you may send your letter of interest to Helen Desmond McDonald,
Executive Director by fax: 401-421-2703, or email: hmcdonald@ribar.com.
There will be an Open Forum at the Bar Headquarters at a date in February
or March to be determined at which candidates for the House of Delegates and
for Officer Position(s) may, but are not required to, appear before the Nominating Committee and further explain their candidacy. Candidates for officer positions and candidates for the House at large will be given up to ten minutes each
to speak (or as determined by the Chair). Candidates who elect to address the
Nominating Committee are encouraged to present their vision of how they
would advance the mission of the Bar through their service in the office.
Any member planning to make a presentation at the Open Forum must
inform Executive Director Helen McDonald, prior to the Forum via email:
hmcdonald@ribar.com or telephone 401-421-5740.
Cordially,
Victoria M. Almeida
President Rhode Island Bar Association
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administration of justice. While the Journal is a serious
magazine, our articles are not dull or somber. We strive
to publish a topical, thought-provoking magazine that
addresses issues of interest to significant segments of
the Bar. We aim to publish a magazine that is read,
quoted and retained. The Bar Journal encourages the
free expression of ideas by Rhode Island Bar members.
The Bar Journal assumes no responsibility for opinions,
statements and facts in signed articles, except to the
extent that, by publication, the subject matter merits
attention. The opinions expressed in editorials represent
the views of at least two-thirds of the Editorial Board,
and they are not the official view of the Rhode Island
Bar Association. Letters to the Editors are welcome.
Article Selection Criteria
• The Rhode Island Bar Journal gives primary preference to original articles, written expressly for first
publication in the Bar Journal, by members of the
Rhode Island Bar Association. The Bar Journal does
not accept unsolicited articles from individuals who
are not members of the Rhode Island Bar Association.
Articles previously appearing in other publications
are not accepted.
• All submitted articles are subject to the Journal’s
editors’ approval, and they reserve the right to edit
or reject any articles and article titles submitted for
publication.
• Selection for publication is based on the article’s
relevance to our readers, determined by content and
timeliness. Articles appealing to the widest range of
interests are particularly appreciated. However, commentaries dealing with more specific areas of law are
given equally serious consideration.
• Preferred format includes: a clearly presented statement of purpose and/or thesis in the introduction;
supporting evidence or arguments in the body; and
a summary conclusion.
• Citations conform to the Uniform System of Citation
• Maximum article size is approximately 3,500 words.
However, shorter articles are preferred.
• While authors may be asked to edit articles themselves, the editors reserve the right to edit pieces for
legal size, presentation and grammar.
• Articles are accepted for review on a rolling basis.
Meeting the criteria noted above does not guarantee
publication. Articles are selected and published at the
discretion of the editors.
• Submissions are preferred in a Microsoft Word format emailed as an attachment or on disc. Hard copy
is acceptable, but not recommended.
• Authors are asked to include an identification of their
current legal position and a photograph, (headshot)
preferably in a jpg file of, at least, 350 d.p.i., with
their article submission.
Direct inquiries and send articles and author’s
photographs for publication consideration to:
Rhode Island Bar Journal Editor Frederick D. Massie
email: fmassie@ribar.com
telephone: 401-421-5740
Material published in the Rhode Island Bar Journal
remains the property of the Journal, and the author
consents to the rights of the Rhode Island Bar Journal
to copyright the work.

Two, New, U.S. Supreme Court
Cases Raise the Question: Is Notice
Pleading Dead?

Jay S. Goodman, Esq.
Professor of Political Science
at Wheaton College

These cases make
it harder for plaintiffs because they
will not get to discovery, and thus,
are blocked from
finding out if
what they believe
happened did in
fact happen.

In two recent cases, first by a 7 to 2 vote and
then by a 5 to 4 vote, the United States
Supreme Court has set forth new rules for evaluating F.R.Civ. P. 12(b) (6) Motions to Dismiss.
These rules appear to signal something like the
demise of notice pleading.
The Federal Rules of Civil Procedure, promulgated in 1938, replaced the old common law
system of trial by pleadings and factual pleadings with a deliberately simplified set of rules.1
F.R. 8 (a) required only “a short and plain
statement of the claim showing that the pleader
is entitled to relief.”2 That rule became known
as notice pleading, as encapsulated in the rule
that a 12(b)(6) motion had to be denied if “it
cannot be said that there (is) no set of facts on
which (a respondent) would be entitled to
relief.”3 Put differently, if the plaintiff could
articulate any possible set of facts on which
relief would rest, the motion had to be denied.
That denial, in turn, opened the door to the
largest innovation, broad “discovery under
Rule 26, of any materials that were material
or could lead to material evidence.”4
In Bell Atlantic Corp. v. Twombly, 550 U.S.
544 (2007), the Court had before it a telecom
anti-trust case from the 2nd Circuit. The petitioners were a class of local subscribers to telecom services who alleged that the Incumbent
Local Exchange Carriers (ILECs) carriers violated Section 1 of the Sherman Anti-Trust Act by
conspiring to restrain trade in a number of
ways, one of which was engaging in “parallel
conduct” in their service areas to prevent new
companies from emerging. After the U.S.
District Court granted a Rule 12 (b) (6) motion,
the 2nd Circuit reversed because the ILECs
failed to show there was no set of facts that
would permit the plaintiffs to prove the collusion they alleged.
On certiorari, the Supreme Court reversed,
holding that the correct standard was not the
possibility of an illegal agreement, but the plausibility of one under the circumstances, showing enough “heft.”5 More than the mere possibility of loss had to be alleged so as not to tie
up other people in expensive discovery. The
Supreme Court noted that the right to go ahead

with discovery represented an “in terrorem”
increment to the settlement value of the case
and maintained that a basic deficiency should
be exposed at a point of minimum expenditure
of time and money by the parties and the
court.6 Noting that “antitrust discovery” can
be expensive, the Court demanded that district
courts “insist on some specificity in pleading
before allowing a potential massive factual controversy to proceed...”7 After showing that the
“no set of facts” language from the 1957 case,
Conley v. Gibson, had often not been taken literally anyway, the Court explicitly retired it.8
The Court also explicitly denied, as it buried
the old standard and inserted “plausibility” that
it was creating a new “heightened” pleading
standard. “We do not require heightened fact
pleading of specifics, but only enough facts to
state a claim to relief that is plausible on its
face.”9 The plaintiffs in Twombly failed because
they did not nudge “their claims across the line
from conceivable to plausible.”10
Twombly has been cited hundreds, if not
thousands, of times since it was decided.11
However, it left unanswered two important
questions: Was the holding limited to anti-trust
because of the especially burdensome discovery? And, if the standard was alleging a “plausible” claim, how did one know what was “plausible” short of old-fashioned fact pleading?
Courts in all the federal circuits plunged right
in without waiting for the Supreme Court. For
the First Circuit, see, for example: In re New
Motor Vehicles Canadian Export Antitrust, 533
F. 3d 1, 9 (1st Cir. 2008) (affirm dismissal of
Sherman and Clayton Act restraint of trade
claims; Mississippi Pub Employees’ Ret v.
Boston Scient, 523 F. 2d 75, 85 (1st Cir. 2008,
rev. dismissal of securities fraud claims; Dixon
v. Shamrock Fin. Corp. 522 F. 3d 76, 79 (1st
Cir. 2008) (affirm dismissal of fair credit
reporting access violation claim); Ruiz Rivera
v. Pfizer Pharm LLC., 521 F. 3d 76, 84 (1st Cir.
2008)( affirm dismissal of disability claim); and
Aguilar v. U.S. Immig. & Cust Enforce, 510 F.
3d. 23, 24 (affirm dismissal of immigration
case).
Whatever the Twombly court left dangling,
Rhode Island Bar Journal

January/ February 2010

5

WORKERS’ COMPENSATION
AND SOCIAL SECURITY
CONSULTATION
ALBERT J. LEPORE, JR.
COIA & LEPORE, LTD.
226 SOUTH MAIN STREET
PROVIDENCE, RI 02903
401-751-5522


www.Coialepore.com

Email: aleporej@coialepore.com

Attorney-to-Attorney Referrals

TM

The only payment solution recommended by
over 50 bar assocations nationwide!

866.376.0950
866.376.0
0950

oc

APPROVE

LawFirmMerchantAccount.com
L
awFirmM
awFirm
awFirmM
mMerchantA
ant
tAccount.c
.com
Affiniscape
A
ffiniscape Merchant
Merchant SSolutions
olutions iiss a rregistered
egistered ISO/MS
ISO/MSP
Po
off H
Harris,
arris, N.A., Chicago,
Chicago, IL

6

January/ February 2010

Rhode Island Bar Journal

iations Nati

w id e
on

Win Business and Get Paid!

Bar A
ss

Credit Card Processing For Attorneys

&R
ECOM END
M

has now been answered in Ashcroft v.
Iqbal, 556 U.S._____ (2009) decided May
18, 2009. In Ashcroft, the petitioner was
a Pakistani Muslim arrested in the immediate aftermath of September 11, 2001 as
a person of “high interest.” He alleged
that he was subjected to harsh conditions
of confinement solely on the basis of his
race, religion and national origin and for
no legitimate penological interest. He
named Ashcroft, the U.S. Attorney
General, and Robert Mueller, the Director
of FBI as the architects and initiators of
an unconstitutional policy, among other
defendants, lower level officials. Iqbal
was part of a roundup of over 1000
people first questioned on immigration
charges. He was then one of the subset
of 184 of “high interest” and was held
in a maximum security unit in Brooklyn,
kept in lockdown 23 hours a day and in
restraints for the one hour a day outside
the cell. He pled guilty to immigration
charges, served the time, and was deported to Pakistan. Then he filed a broad discrimination action against 34 known and
19 unknown federal officials, all the way
from his immediate jailors up to Ashcroft
and Mueller. In addition to raising a
defense of limited official immunity, under
Bivens v. Six Unknown Fed. Narcotics
Agents, 403 U.S. 388 (1971), Ashcroft
and Mueller asserted a Fed.R.Civ. P. 12
(b) (6) Motion to Dismiss, relying on
Twombly.
Ashcroft and Mueller maintained
there were not sufficient allegations to
show any involvement by them in the
contested conduct: kicking, punching,
dragging, serial and body cavity searches
in confinement. The District Court relied
upon the old “no facts” standard and
denied the motion. On interlocutory
appeal to the 2nd Circuit, the appeals
court acknowledged the, by then new,
Twombly rule, but found that the pleadings were adequate and did not need
amplification. The Supreme Court granted certiorari.
After first deciding that the District
Court’s decision denying the motion to
dismiss was a “final decision” under the
collateral-order doctrine, and thus vested
jurisdiction in the appellate court and the
Supreme Court, and discussing the Bivens
rules, the justices moved on to the merits
of the motion in the Twombly world. A
claim had to be plausible on its face. The
plausibility standard is not a probability
requirement, but it asked for more than

a sheer possibility that a defendant acted
unlawfully. Facts that are merely consistent with a defendant’s liability stop short
of the line between possibility and plausibility.12 The tenet that a court must accept,
as true, allegations in a complaint is
inapplicable to legal conclusions. Legal
conclusions couched as factual conclusions
are not enough, and a plaintiff armed
with nothing more than conclusions does
not unlock the doors of discovery. Determining whether a complaint states a
plausible claim is a context-specific task
“that requires the reviewing court to draw
upon its judicial experience and common
sense.”13 The anti-trust claims in Twombly
failed because the conduct was more likely explained by lawful, unchoreographed
free-market behavior than by an illicit
accord.
In Ashcroft as well, the Court found
the allegations conclusionary, not factual,
and, therefore, outside the presumption
of truth. Then the Court turned to the
actual factual allegations which were,
in essence, that Ashcroft and Mueller
personally ordered all of the post-9/11
actions, designation as “high interest”
and confinement in maximum security,
out of racial and ethnic animosity,
because of race, religion, or national
origin. The Court found that those were
not logical explanations for the officials’
behavior, in the light of the actions by
al Qaeda and the nineteen Muslim men
who carried out the attacks. There were
no facts that established the plausibility
of the intent to discriminate as the cause
of the actions at issue. All that was
plausible was that the nation’s top law
enforcement officers sought to keep
suspected terrorists in the most secure
environment possible; i.e., the motives
were national security and protection
of the country.
The Ashcroft court also rejected the
idea that the Twombly rules applied only
to anti-trust, citing the Federal Rules for
the principle that Rule 8 applied to all
civil actions. It rejected the alternative
of holding depositions of Ashcroft and
Mueller in abeyance as discovery otherwise went forward, as contrary to the
principles of qualified official immunity.
The Court also rejected the argument
that Fed.R.Civ.P. Rule 9’s permission that
states of mind could be alleged “generally” relaxed the standards of Twombly.
It stated that Rule 9 merely excused
pleading discriminatory intent under an

Penning a New Chapter in Rhode
Island Legal History

Rhode Island Supreme Court Chief Justice Paul A. Suttell, welcomed Kyle F. Correia, Zoe K.
Cooper, Amanda J. Chaves, Maura Nugent, and other new attorneys to the Rhode Island Bar
where Rhode Island Bar Association President Victoria M. Almeida presented all the new Bar
members with quill pens.

In November, Rhode Island Bar Association President Victoria M. Almeida represented the Rhode Island Bar Association at the admission ceremonies for the
Bar’s newest members and presented each new member with a quill pen. President
Almeida said, “I hope the symbolic quill pen will remind our new colleagues of
their obligation to use as much care in their pleadings and writings as did those
lawyers who preceded us and carefully and elegantly penned the Declaration of
Independence.”
Quills have a historic legal significance as, according to the Supreme Court
Historical Society, 20 goose-quill pens, neatly crossed, are placed at the four
counsel tables each day the U.S. Supreme Court is in session. Further, according
to the Historical Society: “Most lawyers appear before the Court only once, and
gladly take the quills home as souvenirs. This has been done since the earliest
sessions of the Court.”
Given this, the Bar’s Executive Committee believes the presentation of the
quills serves as an excellent connection between the past, present and future of
the law in our State and our Nation.
For those who appreciate a bit of history, quills were the principal writing
instrument from the 6th to the 19th century, the best of which were usually
made from goose and swan feathers, and later, turkey feathers. Quills are
denominated from the order in which they are fixed in the wing. The first called
the pinion, is favored by expert calligraphers, with the second and third quills
also finding acceptance as writing instruments. No other feathers on the wing
are considered suitable for writing.
Notes Bar President Almeida, “As each group of lawyers is admitted to practice, I hope Bar members will join me in welcoming our newest members to
their place at the Bar and do whatever you can to help them professionally and
personally as they embark on this grand adventure.”
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collective investment funds established under the Collective Trust. Nor shall there be any sale of the Units of the Collective Trust in any state or other jurisdiction in which
such offer, solicitation or sale would be unlawful prior to the registration or qualification under the securities laws of any such state or other jurisdiction. The Program is
available through Rhode Island Bar Association as a member benefit. However, this does not constitute an offer to purchase, and is in no way a recommendation with respect
to, any security that is available through the Program.
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elevated pleading standard, not evading
the requirements of Rule 8, as now set
forth.14
Twombly’s seven to two majority
melted to five to four in Ashcroft. Justice
Souter wrote for the Court in the first
and wrote the dissent in the second. So,
it seems to me, what actually happened
here is that, notwithstanding the explicit
denials, Twombly set forth a higher
pleading standard as a way of blocking
the door to discovery without more than
general allegations and Ashcroft extended
that principle from anti-trust to civil
rights cases, losing two votes in the
process. The “context” based “plausibility” standard, in which judges apply their
experience and common sense would
seem to lead to different outcomes based
upon the differences among District
Court judges in experiences (tort lawyers
versus corporate lawyers) and what they
think constitutes “common sense.” So
it may be difficult to reach uniformity,
which will surely produce more cases.
These cases make it harder for plaintiffs
because they will not get to discovery,
and thus, are blocked from finding out
if what they believe happened did in fact
happen. For defendants, these cases protect decision-makers from allegations of
wrongful conduct where there are alternative explanations that make sense to
a judge and surely will weed out numerous cases.
According to The National Law
Journal, there have already been 1,500
reported District Court cases and 100
appellate cases relying on Ashcroft.15 Civil
rights groups, consumer groups, and trial
lawyers have already met in Washington
to plan a strategy to overturn it, and, in
addition to a legislative challenge, there is
an option of turning to the federal rulemaking process.16 Meanwhile, those filing
federal cases will clearly have to have
more to put on the table from the onset
to avoid dismissal of their cases.
ENDNOTES
1 See: Jay S. Goodman, “On the Fiftieth
Anniversary of the Federal Rules of Civil
Procedure: What Did The Drafters Intend,” Suff.
U. Law R., XXI, No. 2 (R.I. Survey 1987), 351369, 359.
2 Ashcroft v. Iqbal, 556 U.S. (______ (2009) (May
18, 2009), at 13.
3 The “no set of facts” language first appears in
Conley v. Gibson, 355 U.S. 41, 47 (1957).
4 Goodman, op. cit., at 359-362.
5 Bell Atlantic Corp. v. Twombly, at 557.
6 Id. at 558.
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January – 1971
On Friday, January 8, 1971, at the Turk’s Head Club in Providence, the newlyformed Rhode Island Bar Association House of Delegates held its first meeting.
The group gathered for a 5:30 p.m. reception followed by dinner and a business
meeting. The meeting was convened by Bar President Henry Crowe, who
described the purposes and goals of the new policy-making body which included:
the Bar’s Executive Committee; representatives of ten geographic districts established in the new by-laws; representatives of local bar associations; and ten past
Bar Presidents. At this historic meeting, new Bar committees were created and
delegate reports on issues regarding practice areas were presented and discussed.
Proposed topics for future meetings included the need for better communications
between the Bar and the community, and issues regarding the court calendars and
efficient judicial handling of legal problems.

Pressing Deadlines?
We can lighten the load…
Accurate Research
Skilled Analysis
Clear, Concise and Coherent
Writing
Signature Ready Documents

Law Offices of Maurene Souza
50 South Main Street
Providence, RI 02903
401-277-9822 souzalaw2@cox.net
Licensed in Rhode Island and Massachusetts.

7 Id. at 558.
8 Id. at 563.
9 Id. at 570.
10 Id. at 570.
11 Tony Mauro, “Groups Unite to Keep Cases on

Docket,” Nat. Law J., Vol. 32, No. 3 (September

21, 2009) 1, 31-32.
12 Ashcroft, op. cit. at 14.
13 Id. at 15.
14 Id. at 20-21.
15 Mauro, op. cit. at 31.
16 Id. ❖
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Bar’s New Health Care Durable Power of Attorney Clinics
Provide Valuable, Free Senior Legal Assistance

Without these simple, free documents in place, if a senior
is incapacitated, seniors’ families often incur significant costs
and a time-consuming approval process, resulting in unnecessary expense and stress. Additionally, the Rhode Island Bar
Association’s new, senior-oriented handbook, A Guide for
Getting Your Affairs in Order, is made available, free, to clinic participants.
Rhode Island Bar Association Health Care Durable Power
of Attorney clinics in 2009 and the volunteer attorneys who
freely offered their time and legal expertise include:
October 6:
Volunteer Lawyer Program Attorney Frederic A. Marzilli conducting one
of the Bar Association’s new, and increasingly popular, Health Care
Durable Power of Attorney Clinics in North Providence.

This October, the Rhode Island Bar Association’s Legal
Information and Referral Service for the Elderly initiated an
exciting new, and ongoing, program establishing legal clinics
for seniors interested in obtaining a Health Care Durable
Power of Attorney (HCDPA). The statewide clinics are offered,
free-of-charge, to Rhode Island senior citizens clubs and
organizations and staffed by volunteer attorneys who, on
average, handle 15 clients per session. There are no income
restrictions for participation, and any senior organization in
the state may request a clinic.
Participating volunteer attorneys give a brief presentation
on the health care durable power of attorney, answer questions or concerns and assist interested seniors with their
forms. The whole process is short and the legal documents
are completed within five minutes, allowing participants to
leave with completed forms. Alternately, participants may
take the forms with them to share with their families before
having them notarized.

South Kingstown Senior Center –
Sheila M. Cooley, Esq.
October 22: Richmond Senior Center –
Jean A. Boulanger, Esq.
October 26: Capitol City Senior Center (Providence) –
Brian G. Goldstein, Esq.
November 16: Salvatore Mancini Senior Center
(N. Providence) – Frederic A. Marzilli, Esq.
November 19: Edward King House Senior Center (Newport)
– Kristy J. Garside, Esq.

Additionally, after a story about the clinics appeared in
the Providence Journal, the Bar’s Public Services Department
was deluged with requests from throughout the state for
both HCDPA senior clinics and the more wide-ranging Ask
A Lawyer programs.
The Bar’s Health Care Durable Power of Attorney is an
ongoing program and just one of the many free, public services offered by the Rhode Island Bar Association. Rhode
Island senior centers, clubs, organizations and/or housing
complexes interested in hosting a Health Care Durable
Power of Attorney clinic are asked to contact the Rhode
Island Bar Association’s Elisa M. King, Elderly Program
Coordinator, 401-521-5040 or eking@ribar.com; or Laura
Bridge, 401-521-5040 or lbridge@ribar.com.

Rhode Island Bar Association’s Legal Information & Referral Service for the Elderly is funded by the Rhode Island Bar
Foundation & Rhode Island Department of Elderly Affairs.

The Rhode Island Women’s Bar Association
The Rhode Island Women’s Bar Association (RIWBA)
announced its 2009-2010 slate of Officers and Board members and has determined committee chairs. The slate
includes: Aileen L. Sprague (President and Chair of CLE
Committee); Melody Alger (Ex Officio); Leah Donaldson
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(President Elect); Harmony Conti Bodurtha (Treasurer);
Denise Cassisi (Secretary); Tracy C. Baran (Chair of
Mentoring Committee); Alicia J. Samolis (Chair of Website
Committee); Gina M. Renzulli (Chair of Membership
Committee); Katie A. Ahern; and Amanda Argienteri.

Rhode Island Sign Ordinances:
Shades of George Orwell

Roland F. Chase, Esq.
Of counsel to Miller Scott
& Holbrook in Newport

It seems safe to
say that every sign
ordinance in the
State of Rhode
Island unconstitutionally infringes
on citizens’ free
speech rights, and
some are truly
Orwellian.

In his classic novel about the smothering control of a totalitarian state, 1984, George Orwell
described how the hero of his story, Winston
Smith, although deathly afraid of Big Brother
and the Thought Police and all they could do
to him, took the first step toward freedom by
writing in a diary what he was really thinking.
If it was discovered, he would be punished by
death, or at least by 25 years in a forced-labor
camp. But that act of one person, communicating his thoughts on paper, in the hope that
someone else would read them was liberating.
What’s that got to do with Rhode Island sign
ordinances? Let’s start with the conclusion. It
seems safe to say that every sign ordinance in
the State of Rhode Island unconstitutionally
infringes on citizens’ free speech rights, and
some are truly Orwellian.
A sampling of sign ordinances1 in Rhode
Island communities should demonstrate this
beyond doubt.2
Municipal regulation of signs
Municipalities in Rhode Island have generally tended to regulate signs like any other activity or use, rather freely, without regard to the
fact that by definition signs communicate information3 – that is, they contain “speech” – and
free speech is guaranteed under the United
States Constitution.4
A big part of the problem is the way “sign”
is defined in the ordinances. Although some of
the broadest definitions have curious loopholes,5
almost all of them are extremely broad.6 In East
Greenwich, for example, a sign is “Any device,
fixture, display, placard, or structure that uses
any color, form, graphic, illumination, symbol,
and/or writing to advertise, announce the purpose of, or identify the purpose of a person or
entity, or to communicate information of any
kind to the public.”7 Westerly says a sign is “A
structure or device conveying information to
the public in written or pictorial form.”8
Little Compton, if possible, goes even further,
defining a sign as “any device that is sufficiently
visible to persons not located on the lot where
such device is located to attract the attention of
such persons or to communicate information to

them.”9 Since “device” is not defined in the
ordinance, Little Compton apparently regulates
noisy wind chimes, outdoor (or in-front-of-thewindow) Christmas trees, and flagpoles as
signs.
This definitional problem is compounded by
the almost unlimited scope of most sign ordinances. Contrary to the general rule in American
law that if it ain’t illegal you can do it, sign
ordinances commonly provide that signs not
expressly permitted by the ordinance are prohibited.10 This puts the onus on citizens to find
express legal authority for whatever signs they
wish to post.
Moreover, many ordinances require official
approval for signs11 – sometimes double
approval12 – along with payment of a fee,13 but
they usually do not provide any standards to
govern this discretionary power.14 And where
standards are published, they may be illegal by,
for example, regulating sign content.15 In some
communities anonymously posted signs are
illegal.16
Another questionable – and probably illegal
– feature of many Rhode Island sign ordinances
is their preference for governmental signs over
private citizen signs17 and for commercial over
noncommercial signs.18 Rhode Island sign ordinances commonly prohibit19 or restrict20 off-site
or off-premises signs regardless of their content.
In fact, some ordinances even prohibit signs
calling attention to on-site uses – like a convenience store at a gasoline service station – if it is
not the principal use on the property.21
Portable signs, like those carried by doomsday prophets (Judgment is Coming!) are flatly
prohibited in many Rhode Island communities,22 or allowed only with government permission.23 Nor can the peripatetic message bearer
stay home and post dire warnings in his living
room window, at least if it covers more than 50
percent,24 or 25 percent,25 or even 1526 or 10
percent27 of the window area.
Political signs, which along with religious
signs most clearly implicate freedom of speech
concerns,28 are often restricted by duration,29
number and dimensions,30 and even by content31
under many ordinances. At least one ordinance
Rhode Island Bar Journal
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flatly bans all political signs,32 and another prohibits “off premises” political
signs, whatever they are.33 The Town of
Glocester allows only “party committee
members” to put political signs on their
lawn.34 Sometimes candidates for public
office or other political figures are made
responsible for signs that may have been
posted anonymously.35
Likewise, church signs36 or bulletin
boards37 and other signs carrying religious messages are frequently burdened
with heavy restrictions, or even prohibited altogether.38 Holiday decorations are
also stringently regulated under some
sign ordinances.39
Allowable signs under some ordinances are saddled with such incredibly
detailed requirements that they are, in
effect, placed in a legal straightjacket. In
Hopkinton, for example, off-site directional signs must measure “six (6) inches
by twenty-four (24) inches, have a white
background with green letters of
Helvetica style” and be “no less than six
(6) feet in height and no more than ten
(10) feet in height.”40
Finally, nonconforming signs are illegally regulated by some ordinances, by
denying their grandfathered status, either
by requiring them to be amortized within
a limited period of time41 or by prohibiting
any change in their content or wording.42

District Court for Rhode Island applied
these principles to a suit based not on a
local sign ordinance, but on the Rhode
Island Outdoor Advertising Act,48 which
generally prohibits outdoor advertising
visible from interstate highways but
excepts “[s]igns, displays, and devices
advertising activities conducted on the
property upon which they are located.”49
The plaintiff, owner of a small business with a rooftop outdoor advertising
sign visible from Interstate 95, used the
sign to advertise both his own products
made on the premises and other products

and services for both commercial and
noncommercial entities.50 When the
Department of Transportation attempted
to have the plaintiff’s sign removed, he
sued, claiming that he had a constitutional right to maintain the sign. Although
the court acknowledged that prohibitions
of off-premise commercial advertising
“may be constitutional,”51 it held the
statute to be an unconstitutional, content-based, restriction on free speech
because it allowed on-premises noncommercial advertising but prohibited such
advertising off-premises.52

YOU R
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M E S S I E R & M A S S A D • C O U N S E LO R S AT L A W

Constitutionality of signs
The language of the United States
Constitution regarding speech is well
known: “Congress shall make no law
abridging the freedom of speech.”43 Early
in the last century this fundamental rule
was extended to the states.44
What does it mean to “abridge” freedom of speech when it comes to signs?45
The First Circuit Court of Appeals held
in 1996 that the combined effect of a
Massachusetts statute and a local sign
ordinance, which together permitted onsite noncommercial billboards but prohibited such billboards off-site, violated
the First Amendment.46 The court pointed out that, while the prohibition against
off-site non-commercial billboards was
not, on its face, based on the billboards’
content, its practical effect was to penalize
noncommercial rather than commercial
billboards, since most billboards expressing ideas or advocating policies (“Stop
the War” or “Smith for Mayor”) are, by
their very nature, located off-site.47
Then, in 2009, the United States
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These cases make clear, at a minimum,
that sign ordinances cannot broadly prohibit off-premises signs unless all noncommercial signs are exempt. In other
words, anyone, anywhere, can post or
carry a sign promoting religious, political, or other kinds of ideas. Period.
Of course, that does not mean that
signs cannot be reasonably regulated as
to location and dimensions, but overly
stringent regulations of this type are also
unconstitutional.53
Conclusion
Finding fault with sign provisions in
Rhode Island zoning ordinances is like
shooting fish in a barrel. As pointed out
in the examples above, some sign ordinances are not only unconstitutional,
they are truly Orwellian in attempting to
totally control public written expression
within a community.
In the Town of Scituate, for example,
before any sign is erected, enlarged, or
relocated the zoning inspector must certify, in writing, that the proposed sign conforms to the zoning ordinance; signs proposed within a village overlay district
first must be submitted to the village
overlay district review committee; no off-

site signs are permitted except signs
erected by the town, the state or the
United States government;54 and all signs
that do not conform to the ordinance
must be removed or changed to conform
within seven years of the ordinance’s
enactment.55 Nor is there any exemption
for signs carrying political, religious, or
philosophical messages.56
What is frightening in this survey of
sign regulations in Rhode Island is not
the fact that they all fall short of constitutional standards, it is how far they fall
short, and how meekly the citizens of this
state submit to them. Remarkably, while
virtually all of the sign ordinances include
among their objectives the protection of
the physical appearance of the community,57 none of them give so much as a passing nod to the countervailing goal of protecting freedom of speech.58
Not a good sign for the future of free
speech in America.
Editor’s Note: Links to all Rhode Island
zoning ordinances are available at the
author’s website: www.rizoning.com.

ENDNOTES
1 Although most ordinances regulating signs or
advertising are in zoning codes, such regulation
is also found in other local enactments, such as
public safety or licensing ordinances.
2 It should also be noted that expansive control of
signs is encouraged in the Zoning Enabling Act of
1991, which states that the standard provisions of
zoning ordinances include, “Permitting, prohibiting,
limiting, and restricting signs and billboards, and
other outdoor advertising devices.” R.I. Gen. Laws
§ 45-24-33(a)(16). However, the enabling act also
states that this control should be accomplished
“through reasonable objective standards and criteria.” Id., § 45-24-33(a).
3 See East Greenwich Zoning Ordinance, § 26027(A), defining a “sign” in part as “Any device,
fixture, display, placard, or structure that uses any
... writing to ... communicate information of any
kind to the public.” The definition in the Hopkinton
Zoning Ordinance, § 27(B), is virtually identical.
4 U.S. Const., Amend. I. The Rhode Island Constitution also guarantees free speech. R.I. Const., Art.
I, § 20 (freedom of press), § 21 (freedom of speech).
5 See, e.g., Scituate Zoning Ordinance, Art. IX
(55A (defining “sign” as any “visual display which
directs attention to a residence, permitted business,
commodity or service which is conducted, sold or
offered”); Warren Zoning Ordinance, § 32.111
(defining “sign” as any “letter, symbol, drawing,
banner, flag, device or object that advertises, calls
attention to or indicates the existence of any person, object or service”).
Read carefully, these ordinances do not seem to
apply at all to, say, a “Democrats for Obama”
sign or a “Stop the War in Afghanistan” sign, of
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any color, shape, or dimension, although it could
be argued that the Obama sign “indicates the existence of” a person by that name.
6 See, e.g., Jamestown Zoning Ordinance, § 82103(106) (“Any device ... which displays, reproduces or includes any letter, word, name, number,
model, insignia, design, device, or representation ...
and shall include ... any representation used to ...
promote the interests of any person or corporation”); Middletown Zoning Ordinance, § 1202
(“Any permanent or temporary display of one or
more letters, words, pictures, graphics, logos, colors, or lights visible from public ways or places ...
which is intended to convey a message,” with two
very minor exceptions).
7 See, e.g., Little Compton Zoning Ordinance,
§ 14-10(b)(91). See also New Shoreham Zoning
Ordinance, § 202(A)(169) (defining “sign” in part
as “Any display of lettering, logos, colors, lights,
trade flags or illuminated sign device ... which ...
conveys a message to the public”); West Greenwich
Zoning Ordinance, § 2(A) (“sign” is “any display
of lettering, logos, colors, lights or illuminated
neon tubes ... which ... conveys a message to the
public”).
8 Westerly Zoning Ordinance, § 260-9(B).
9 East Greenwich Zoning Ordinance, § 260-27
(emphasis added).
10 See, e.g., Barrington Zoning Ordinance, § 18598 (“Any sign not specifically permitted or exempted under this article is prohibited”); Charlestown
Zoning Ordinance, § 218.67(B)(13) (“All other
signs not specifically authorized by this Ordinance
are prohibited”); East Greenwich Zoning Ordinance, § 260-29(A)(6) (prohibiting “All other signs
which have not been expressly permitted within

this article”); East Providence Zoning Ordinance,
§ 19-440 (“All signs that are not specifically permitted in this article ... are prohibited ....”).
11 See, e.g., Glocester Zoning Ordinance, § 35025 (“Except as specified in this article, it shall be
unlawful to erect, replace or relocate any sign
within the Town of Glocester without first obtaining a sign permit ....”); New Shoreham Zoning
Ordinance, § 504(B)(1) (requiring sign permit for
all signs erected, installed or replaced unless specifically exempted); Richmond Zoning Ordinance,
§ 18.24.040 (“Any person desiring and intending
to erect, relocate or alter any sign within the town
shall first apply for and obtain a sign erection
application from the building official”); Warwick
Zoning Ordinance, § 802 (requiring permit from
building official for all signs).
12 See, e.g., Glocester Zoning Ordinance, § 35033(C) (all signs in historic district require approval
from historic district commission in addition to
building permit).
13 See, e.g., Newport Zoning Ordinance, §
17.76.050 ($35.00 per sign plus $25.00 if historic
district review is required); West Greenwich
Zoning Ordinance, § 2(B) (unlawful to erect any
sign without obtaining permit from zoning
enforcement officer and paying appropriate fees).
14 See Lincoln Zoning Ordinance, § 260-34(C)(3)
(requiring permit for all signs except temporary
real estate signs,(2) temporary political signs; (3)
nameplates; and (4) government signs; also requiring review by zoning enforcement officer before
installing temporary signs for events by nonprofit
or charitable organizations).
15 See West Warwick Zoning Ordinance, §
5.10.4(g)(2) (requiring all sign proposals to be eval-

uated for “[c]larity of design and message”).
16 See, e.g., Charlestown Zoning Ordinance, §
218.70 (every sign must bear permanently affixed
sign permit number); South Kingstown Zoning
Ordinance, § 812 (every sign must bear permanently affixed sign permit number); Warwick
Zoning Ordinance, § 801 (all signs erected must
display number of sign location’s address in size
readable from street).
17 See, e.g., Middletown Zoning Ordinance, §
1209, Table 12-1 (allowing any sign required by
federal, state, or local law or agency to be displayed without any other agency approval, but
placing numerous restrictions on private signs);
North Providence Zoning Ordinance, § 603 (in all
zoning districts allowing signs “of every kind and
nature erected by or on behalf of any federal, state
or local government agency”); Richmond Zoning
Ordinance, § 18.24.110(F) (sign restrictions not
applicable to “Signs of every kind and nature
erected by or on behalf of the United States of
America, the state of Rhode Island and the town
of Richmond”).
18 See, e.g., Middletown Zoning Ordinance, §§
1209, Table 12-1; 1210 (allowing businesses to have
16-square-foot temporary signs, but allowing only
six-square-foot signs for charitable/civic and political signs); Newport Zoning Ordinance, §
17.76.160(B) (allowing off-premises signs only in
commercial-industrial district); Tiverton Zoning
Ordinance, Art. XII, § 8(a), (c) (allowing commercial special event signs five times a year but noncommercial special event signs only twice a year).
In Vono v. Lewis, 594 F.Supp.2d 189, 203 (D. R.I.
2009), the court said that sign regulations that prefer commercial speech over noncommercial speech
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are “presumed invalid.”
19 See, e.g., Jamestown Zoning Ordinance § 821303 (“The following signs are prohibited in all
zoning districts ... 2. Billboards or any sign or
advertising device which advertises a use or activity not located on, or a product not sold nor manufactured on the lot upon which the sign or device
is located”); Newport Zoning Ordinance, §
17.76.100 (prohibiting signs that include advertisement, identification, publicity or notice of goods,
services, establishment, enterprises, activities, persons, organizations and facilities not located on
premises or incidental to primary use of premises).
20 See Exeter Zoning Ordinance, § 6-16 (“In all
zoning districts, two signs, not larger than four
squarefeet (sic) in area, each advertising or indicating any local business located on a lot or parcel of
land other than the premises, is (sic) permitted as
a special use permit”).
21 See Glocester Zoning Ordinance, § 350-24
(prohibiting signs pertaining to uses incidental to
principal use on premises).
22 See, e.g., Hopkinton Zoning Ordinance,
§ 27(E)(8); Middletown Zoning Ordinance,
§ 1208(H); Narragansett Zoning Ordinance,
§ 7.18(f)(9); Portsmouth Zoning Ordinance, Art.
IX, B, 7; West Greenwich Zoning Ordinance,
§ 3(A)(20).
23 See, e.g., Jamestown Zoning Ordinance, § 821305(8) (sandwich board signs require permit from
town council, which has “sole discretion” as to
their “suitability”).
24 See, e.g., Hopkinton Zoning Ordinance,
§ 27(E)(11); Warren Zoning Ordinance,
§ 32.115(D)(2) (limiting temporary window signs
to two weeks duration and not more than one-half
window area).
25 See, e.g., Jamestown Zoning Ordinance, § 821305(2); West Warwick Zoning Ordinance, § 5.10.2.
26 See, e.g., Middletown Zoning Ordinance,
§ 1209, Table 12-1; Smithfield Zoning Ordinance,
§ 8.3(C)(7).
27 New Shoreham Zoning Ordinance, § 504(G)(3).
28 See Ackerley Communications of
Massachusetts v. City of Cambridge, 135 F.3d 210,
212 (1st Cir. 1998) (noting that “noncommercial
speech – for example, political discourse – is
accorded the highest level of First Amendment protection”).
29 See, e.g., Lincoln Zoning Ordinance, § 260-40
(prohibiting political signs more than 30 days
before election); Richmond Zoning Ordinance,
§ 18.24.100 (allowing political signs only for 30
days before and seven days after election); West
Warwick Zoning Ordinance, § 5.10.2 (requiring
political signs to be removed within seven days of
political election or event); West Greenwich
Zoning Ordinance, § 8(10) (political signs must be
removed within seven days of political election or
event).
30 See, e.g., Lincoln Zoning Ordinance, § 260-40
(limiting political signs to nine square feet, minimum height of two feet; West Warwick Zoning
Ordinance, § 5.10.2 (allowed only one sign per
candidate or issue without permit, each sign not to
exceed eight square feet); West Greenwich Zoning
Ordinance, § 8(10) (allowing “without permit”
one sign per candidate or issue, limited to eight
square feet).
31 See, e.g., Richmond Zoning Ordinance,
§ 18.24.100 (allowing only signs “indicating a
candidate for election”); West Warwick Zoning

Ordinance, § 5.10.2 (political signs defined as signs
“displayed so as to advise voters of a candidate or
position in a forthcoming election”); South
Kingstown Zoning Ordinance, § 802(I) (political
signs “must be incidental to a town, state, or federal election or referendum”); West Greenwich
Zoning Ordinance, § 8(10) (allowing “political
signs advising voters of a candidate or a position
in a forthcoming election”).
32 See, e.g., North Providence Code, § 2-38
(“Election signs of any size or shape which advertise any person for political office or advertise a
political party are hereby prohibited from being
located or placed on private property”).
33 West Warwick Zoning Ordinance, § 5.10.2.
34 Glocester Zoning Ordinance, § 350-26(M).
35 See, e.g., Glocester Zoning Ordinance, § 35026(M) (candidate for office has responsibility for
removal of signs advertising his candidacy);
Lincoln Zoning Ordinance, § 260-40 (candidate
for political office, and president or chief officer of
committee supporting or opposing ballot measure,
are deemed responsible for political signs and
liable to pay any fees or costs for removal of illegal
signs).
36 See, e.g., Jamestown Zoning Ordinance, § 821302(9) (church, school or other public use may
have one sign of 12 square feet or less); Richmond
Zoning Ordinance, § 18.24.050(A)(2) (“One sign,
not larger than twelve square feet in area, displaying the name, activity or service of a school,
church or other public or semipublic use”).
37 See, e.g., Little Compton Zoning Ordinance,
§ 14-7.1(c) (allowing, in residential zones, sign or
announcement board limited to 12 square feet in
area and eight feet in height, pertaining to permitted religious, institutional or government use);
Richmond Zoning Ordinance, § 18.24.110(B)
(allowing church bulletin boards “not exceeding
six square feet”); West Warwick Zoning
Ordinance, § 5.10.2 (church bulletin boards limited
to five square feet).
38 See, e.g., Warwick Zoning Ordinance, § 804
(prohibiting bulletin boards in all zoning districts).
39 See, e.g., Narragansett Zoning Ordinance, §
7.18(e)(13) (signs celebrating “recognized secular or
religious holiday” may not be erected more than
30 days before holiday and must be removed within ten days after holiday); Richmond Zoning
Ordinance, § 18.24.110(M) (limiting “exterior decorating for holiday or patriotic purposes” to one
month period); South Kingstown Zoning
Ordinance, § 803(D) (allowing string lights in
connection with recognized legal holiday for not
more than 30 days).
40 See Hopkinton Zoning Ordinance, § 27(K). See
also New Shoreham Zoning Ordinance, § 504(B)(7)
(letters on signs limited to 12 inches in height and
in recognized printer’s typeface, unless otherwise
approved by historic district commission).
41 See, e.g., Glocester Zoning Ordinance, § 35033(D) (requiring removal or full compliance within
five years); Scituate Zoning Ordinance, Art. IV,
§ 14 (seven years); Warren Zoning Ordinance, §
32.116(B) (five years). These provisions violate R.I.
Gen. Laws § 45-24-39(b) and the rule announced
in American Oil Co. v. City of Warwick, 116 R.I.
31, 351 A.2d 577 (1976) (zoning amendment
requiring removal of signs and billboards within
eight years from issuance of permit therefor violated enabling act provision protecting nonconforming uses).

Do You Know A Paragon
of Professionalism?
Nominations for 2010 Ralph P. Semonoff Award

Susan Leach DeBlasio, Esq.
received the Ralph P. Semonoff
Award for Professionalism in
2009.
Past recipients include:
Vincent J. Chisholm
Deming Sherman
John A. Tarantino
Milton Stanzle
Raymond A. LaFazia
Julius C. Michaelson
John F. Dolan
Dennis J. McCarten
Joseph T. Houlihan
Joseph B. Kelly
Robert B. Mann
Lester H. Salter

2008
2007
2006
2005
2004
2003
2002
2001
2000
1999
1998
1996

The Rhode Island Bar Association 2010 Ralph P.
Semonoff Award for Professionalism is awarded
at the Bar’s Annual Meeting in June, and we need
your help. The recipient of the Award is an
Association member who advances the calling of
professional practice through leadership, high
standards of integrity, commitment and dedication.
The award is named for past Rhode Island Bar
Association President, Ralph P. Semonoff who
championed the law as a high calling, justice as a
defendable right, and public service as the beacon
of a life’s work. Selection Committee guidelines
include, but are not limited to: 1) respect for the
law; 2) service as a court officer and protector
of individual rights; 3) contribution of time and
resources to public service, education, community
charitable and pro bono activities 4) working
with others to make the legal system more
accessible and responsive; 5) law knowledge and
proficiency; 6) courtesy, personal dignity, and
professional integrity.
This year’s nomination deadline is March 19,
2010. For nomination forms, please contact:
Frederick D. Massie
Director of Communications
Rhode Island Bar Association
115 Cedar Street
Providence, RI 02903
401-421-5740
fmassie@ribar.com.

Court Qualified ● Signature Comparison ● Questioned Documents
Jury Selection ● Neurophysiological Research ● Seminars ● Publications
A F F I L I AT I O N S :

American Psychological Association
American College of Forensic Examiners

Seifer Handwriting Consultants
Marc J. Seifer, Ph.D.

Box 32, Kingston, R.I. 02881
(401) 294-2414
email: mseifer@cox.net

Handwriting Expert: Over 25 Years Experience
Rhode Island Bar Journal

January/ February 2010

17

10 Weybosset Street, Suite 205 • Providence, RI 02903
Tel: (401) 455-3500 Fax: (401) 455-0648
www.mignanelli.com

Wills/Trusts
Estate Tax Planning
Estate Settlements
Trusts for Disabled Persons
Personal Injury Settlement Trusts
Anthony R. Mignanelli
Attorney at Law

All Probate Matters

The R.I. Supreme Court Licenses all lawyers in the general practice of law.
The court does not license or certify any lawyer as an expert or specialist in any field of practice.
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42 See, e.g., Newport Zoning Ordinance, §
17.76.070 (change to name of business or content
of sign causes loss of grandfathered nonconforming
status); New Shoreham Zoning Ordinance, § 504(D)
(prohibiting the continuance of nonconforming
signs if it is reworded, redesigned or altered in any
way, including changing the sign’s logo).
43 U.S. Const., Amend. I.
44 Gitlow v. New York, 268 U.S. 652, 45 S.Ct.
625, 69 L.Ed. 1138 (1925).
45 Space limitations preclude a complete analysis
of constitutional law as applied to signs. The leading Supreme Court case, on which the cases cited
in this article relied, is Metromedia, Inc. v. San
Diego, 453 U.S. 490, 101 S.Ct. 2882, 69 L.Ed.2d
800 (1981).
46 Ackerley Communications of Massachusetts v.
City of Cambridge, 88 F.3d 33, 37-39 (1st Cir.
1996). In a subsequent decision the Court of
Appeals enjoined the city from requiring the billboard company to remove any billboards that violated the ordinance. Ackerley Communications of
Massachusetts v. City of Cambridge, 135 F.3d 210,
217 (1st Cir. 1998).
47 Ackerley Communications of Massachusetts v.
City of Cambridge, 88 F.3d 33, 37 (1st Cir. 1996)
(stating that by distinguishing between on-site and
off-site signs the ordinance “has the effect of disadvantaging the category of noncommercial speech
that is probably the most highly protected: the
expression of ideas”).
48 R.I. Gen. Laws § 24-10.1-1 et seq. This statute
was adopted to comply with 23 U.S.C. § 131, also
known as the Federal Highway Beautification Act.
49 R.I. Gen. Laws § 24-10.1-3(3).
50 Vono v. Lewis, 594 F.Supp.2d 189 (D. R.I.
2009).
51 Vono v. Lewis, 594 F.Supp.2d 189, 198 (D. R.I.
2009).
52 Vono v. Lewis, 594 F.Supp.2d 189, 202 (D. R.I.
2009) (stating that the statute was not contentneutral because it “valu[ed] certain types of
noncommercial speech (on-site) over other types
(off-site)”). To show the pernicious nature of
off-premises sign prohibitions, the court gave the
following example:
The owner of a music store ... could not replace
her “Drums For Sale” sign with a “Cut Property
Taxes Now!” message unless she conducted some
tax-related activity in the music store. So, while the
drum seller, under Rhode Island’s scheme, could
not advertise cars she also would be prohibited
from expressing her strongly held views to limit
taxes, to stop the war, support a candidate, or root
for the Red Sox. Id. at 203-204.
53 A full discussion of the validity of dimensional
and location requirements for signs is beyond the
scope of this article. However, it seems obvious
that many of the restrictions discussed in this article’s survey of Rhode Island sign ordinances are
overbroad and hence unconstitutional, such as
those defining a “sign” as almost anything that
communicates a message or attracts attention;
requiring government permission to erect any sign
in the community; limiting the number of political
or religious signs that may be erected; prohibiting
all portable signs and limiting window signs, at
least in residential areas; limiting holiday signs to
“recognized holidays” with strict duration requirements; and so on.
54 Scituate Zoning Ordinance, Art. I, § 5(B); Art.
VII.

55 Scituate Zoning Ordinance, Art. IV, § 14.
56 Scituate does, however, permit a church to have

an “announcement board” of up to 12 square feet,
provided the zoning board grants a special-use
permit for it.
57 The Town of Coventry Zoning Ordinance has
a typical purpose provision: “The purpose of this
Article is to minimize traffic hazards, protect property values, create a more attractive economic and
business climate, enhance and protect the physical
appearance of the community and preserve the
scenic and natural beauty of designated areas.”
Coventry Zoning Ordinance, § 1502.
58 One possible exception is the North Smithfield
sign ordinance, which states at the end of its purpose section that the ordinance does “not in any
way regulat[e] the content of such signs.” North
Smithfield Zoning Ordinance, § 6.17.1.

Unfortunately other sections in the ordinance, such
as a total ban on sandwich-board signs, belie that
implied claim to protect free speech in signs. ❖

Workers’ Compensation
Injured at Work?
Accepting referrals for workers’
compensation matters.
Call Stephen J. Dennis Today!
1-888-634-1543 or 1-401-453-1355
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Caribbean
Vacation

New Attorney Advancement Event:
Charting a Fulfilling Legal Career

RENTAL
VIEQUES, PR

Casita Sea Glass
CasitaSeaGlass.com
(401) 474-2145 Bruce
(401) 474-2140 Annie

THE BEST TIME TO
PLANT AN OAK
TREE IS 100 YEARS
AGO…

THE NEXT BEST TIME
IS NOW.
You may be thinking it’s too late to apply
for life insurance coverage, but we have
good news for you. Affinity® 2000
Individual Yearly Renewable Term Life
Insurance, underwritten by ReliaStar
Life Insurance Company, is available
to members and spouses of the

Philip M. Weinstein, Esq., a private practitioner and Past President of the Rhode Island Bar
Association; Constance A. Howes, Esq., President and CEO of Women & Infants Hospital;
Elizabeth A. Suever, Esq., Roberts, Carroll, Feldstein & Peirce and NAATF Chair; Keeva Terry,
Esq., Roger Williams University School of Law professor; and Luis M. Matos, Esq., United
States Attorney’s Office in Rhode Island all contributed to the success of the Bar Association’s
new attorney advancement event.

In November, the Rhode Island Bar Association’s New Attorney Advancement
Task Force (NAATF), with the support of the Bar’s Executive Committee,
offered an evening event aimed at helping new lawyers better understand their
career options. Through the participation of four seasoned attorneys, over 30
attendees were given an inside view of career possibilities and the challenges and
opportunities presented through job and position changes. In addition to sharing
their own experiences, the attorney presenters engaged in a lively discussion
with the event participants.
This was the first of this year’s new attorney events, and the Bar’s NAATF
has more new member activities on tap for the coming year. Upcoming events
include a January 2010 session where participants will learn more about the
actions and benefits of Rhode Island Bar Association committees in a fast-moving, interactive environment and the popular, View from the Bench: Superior
Court Motion Calendar, in March. Notices and details concerning these events
will be publicized closer to the dates. To learn more about the NAATF, please
contact New Attorney Advancement Task Force Chair Elizabeth Suever by
telephone: 401-521-7000 or email: esuever@rcfp.com.

Rhode Island Bar Association

———————————————————

For more information contact:
Robert J. Gallagher & Associates
1240 Pawtucket Avenue
Rumford, RI 02916
Tel: 401-431-0837
Fax: 401-431-0899

CONTACT US TODAY
TO LEARN MORE ABOUT
AFFINITY 2000
Policy form 40-081
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Rhode Island Bar Association Volunteer Lawyer
Program – 2009 Highlights and Accomplishments
Program Summary
In keeping with its mission, The Rhode Island Bar Association’s Volunteer Lawyer Program (VLP) continued to provide
legal assistance to those who cannot obtain legal representation either on their own or through other legal assistance
programs. Administered by the Bar Association for twentythree years, the Volunteer Lawyer Program continues to offer
many interesting opportunities for the private bar to handle
pro bono cases. VLP membership provides a satisfying variety of experiences that cannot be duplicated elsewhere and
can open the door to a different world of volunteer opportunity. Volunteer Lawyer Program attorneys impact their
clients’ lives in a significant and purposeful way while, at the
same time, volunteers know their contributions are essential
to the system of justice. Accordingly, the advocacy and dedicated public service activities of VLP members reflect the
ethical commitment of the Bar Association to the delivery
of pro bono assistance to those who need help the most.
Between January 1, 2009 and October 29, 2009, this
essential and vital public service program processed 1,100
cases, exceeding the 2008 total for this timeframe by 134
cases, with a projected yearly total of approximately 1,300
requests for help. Given the state of the economy, we anticipate this trend will continue. Financially eligible clients were
represented throughout 2009 by volunteer attorneys in matters including: bankruptcy, collections, consumer, education,
employment, foreclosures, guardianships, landlord/tenant,
license registry, non-profits, probate, tort defense, and family
law issues.
Education – A Member Benefit
Ongoing recruitment of members is essential to respond to
the needs of the community for pro bono assistance. The
most effective method of recruitment and also retention of
members is dependent on having the resources to offer free
continuing legal education. This year, through the outstanding efforts of the US Bankruptcy Court, initiated by Susan
Thurston, Clerk of the Bankruptcy Court, the Volunteer
Lawyer Program offered the Continuing Legal Education
(CLE) seminar, Updates in Bankruptcy Practice and
Procedure, free to members of the VLP. In turn, these new
and existing members accepted 40 pro bono bankruptcy
cases on the day of the seminar. As a result of this collaboration between the VLP and the US Bankruptcy Court, petition
preparation software was donated by E-Z Filing, Inc. and is
available for use by VLP members handling pro bono cases.
Organized through the Continuing Legal Education and
Public Services departments of the Bar Association, Volunteer
Lawyer Program members were also invited to attend the
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The Volunteer Lawyers Program, in conjunction with the Bar’s
Continuing Legal Education program offers free CLE credit seminars to
Bar members who are members of VLP. VLP attorney members Peter G.
DeSimone and Billie E. Crawford confer with seminar faculty Jeffrey T.
Dana and Gary Donahue.

free, 3.0 credit, CLE seminar, Child and Medical Support-A
Closer Look, on November 17, 2009 in exchange for accepting a family law case.
New Policy & Member Benefit
In an outstanding effort to support pro bono legal assistance
and recognize the importance of public service, the Rhode
Island Bar Association approved the recommendation of the
Bar’s Legal Services Committee to further recognize attorneys who are active participants in the Bar Association’s pro
bono programs. This new policy begins with the 2009 calendar year and pertains to any volunteer attorney participating
in the Volunteer Lawyer Program, Pro Bono Program for the
Elderly, or US Armed Forces Legal Services Project, and who
has contributed and reported a minimum of thirty pro bono
hours. Each attorney meeting the criteria will earn free attendance at either one, Bar Association CLE three credit seminar or three, one credit, Food for Thought seminars of their
choice in 2010. Eligible attorneys will be notified in January
2010.
New Initiative
This year, the Volunteer Lawyer Program began collaborating
with the Providence Family Court and the Roger Williams
Law School Mediation Clinic under the supervision of Clinic
Director Professor Bruce I. Kogan and Attorney David
Tassoni of the Family Court. A panel of VLP members was
recruited to act as Review Counsel and this project was initiated with the generous assistance of Professor Kogan and
Attorney Tassoni. Mediation serves as an excellent resolution
option for certain clients and pro bono case types.

Celebration & Appreciation
The Pro Bono Awards presentation was held at the Bar
Association’s Annual Dinner during the 2009 Annual
Meeting in June. President Victoria Almeida, who has prioritized Greater Justice for All throughout her term, presented
the 2009 Pro Bono Awards. Attorneys Michael A. Devane
and Dawn M. Vigue Thurston received the Pro Bono Publico
Award for their outstanding contributions to the pro bono
effort. Attorney Christine Engustian, a previous Pro Bono
Publico Award recipient, was presented with the 2009
Continuing Service Award for her exceptional years of service and extraordinary contributions through the Volunteer
Lawyer Program.
In conjunction with President Victoria Almeida’s Greater
Justice for All initiative and the American Bar Association’s
National Pro Bono Celebration, certificates of appreciation
were sent to all attorneys who accepted a pro bono case
during 2009.
Placement Strategies
VLP staff attended numerous 2009 Continuing Legal
Education seminars at the Rhode Island Law Center, as well
as at off site locations, recruiting new attorney members and
placing cases. Pro bono case summaries were prepared and
distributed to attendees to emphasize the need for pro bono
legal assistance and encourage participation. This was one
of several effective methods of case placement, in addition
to the traditional direct calls to panel members and blast
e-mailing. Direct mail was primarily used to promote free
CLE offerings.
Potential clients primarily contacted the VLP by telephone
to request pro bono service. The public is continually referred
to this program by the human service network, Rhode Island
Legal Services and other legal assistance agencies, the Rhode
Island Bar Association web site, law offices, the Courts, and
others.
Ongoing Collaboration
The Rhode Island Bar Association’s Volunteer Lawyer
Program once again collaborated with the International
Institute, Coalition for the Homeless, Women & Infants
Hospital, participating in the Bradley Hospital’s Family
Resource and Educational Fair held in October 2009. Given
the downturn in economy, collection clinics were held at the
Rhode Island Law Center to serve additional numbers of low
income clients needing help with this issue.
Community Appreciation
A sampling of the client evaluations received in 2009 demonstrate the amazing dedication of the volunteer attorneys and
the sincere appreciation of the clients. These evaluations
truly summarize the critical need for expanded and continued private bar involvement to provide individual

representation to protect the rights of our poorest citizens.
The following are some of the comments that were received:
I am writing you today to inform you of how lucky I
am to have gotten in touch with you and the Volunteer
Lawyer Program. You sent me a letter informing me
that I was eligible for legal assistance, and some time
after I received a letter letting me know you had found
an attorney to handle my case. As soon as I met my
attorney, I was impressed with him in every aspect of
the word but, also, he was kind, compassionate and
understanding of what I had been through. His professionalism is beyond anything I had ever witnessed.
Without your help I would not have found such a
remarkable attorney.
She was courteous, professional, and expedient.
Thank you so much!
You couldn’t possibly believe how happy I was made
after talking to the Rhode Island Bar Association and
my attorney. I rarely feel happy, and these two phone
calls produced a happy feeling. My big problem was
erased. Thank you!
I find it comforting when your lawyer calls you back
and lets you know exactly what you need.
He went above and beyond for me and my children.
I think if anyone needs legal help this service is the
best place to call. Thank you so much for all that
you have done for me.

HOW DO I GET INVOLVED?
Please consider making the Bar’s Volunteer Lawyer Program
part of your practice in 2010. For information and to join the
Volunteer Lawyer Program, please contact Susan Fontaine at:
sfontaine@ribar.com or 401-421-7758. For your convenience,
VLP membership applications may be accessed on the Bar’s
website at www.ribar.com and completed online. Once we
receive your application, we will contact you. Thank you for
your support and Happy New Year!
The Rhode Island Bar Association’s Volunteer Lawyer
Program is funded by Rhode Island Legal Services, Inc.
and the Rhode Island Bar Foundation.
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Title

CLE Publications
Order Form

Book #

Price

08-04

$35

Practical Skills - Basic Commercial & Real Estate 10-03
Loan Documentation (available after 2/25/10)

$70

Practical Skills - Organizing a Rhode Island

09-18

$45

Common Income Tax Problems

07-04

$35

07-07

$35

09-17

$30

Child and Medical Support

09-16

$35

QDRO Practice in RI From A-Z

09-13

$40

Practical Skills - Domestic Relations Practice

09-07

$50

Qty.

Total

BANKRUPTCY

How to Handle a Consumer Bankruptcy
BUSINESS

NAME ________________________________________________________________________
FIRM or AGENCY ________________________________________________________________

CONSTRUCTION LAW
MAILING ADDRESS ____________________________________________________________
Cannot be a P.O. Box

Mechanics Liens 2007

CITY & STATE ________________________________________________________________

Responding to DEM & CRMC Enforcement
Actions

ZIP ________________________ PHONE ________________________________________

ENVIRONMENTAL LAW

FAMILY LAW

EMAIL ADDRESS ____________________________________________________________
BAR ID # ____________________________________________________________________

LAW PRACTICE MANAGEMENT

Please charge to my credit card checked below
MasterCard

VISA

AMEX

Discover

Exp. Date _________________________
Card No. ________________________________________________________
Signature ________________________________________________________

Planning Ahead

09-14 $39.95

PROBATE/ELDER LAW

Medicare Claim Settlements

09-12

$30

Practical Skills - Planning for and
Administering an Estate

09-05

$40

Administrative Local Rules

PR-08

$65

Practical Skills - Residential Closings

09-06

$65

The Ins & Outs of Landlord Tenant Law

08-03

$15

RI Title Standards Handbook (through 10/09)

TS-09

$35

RD-09

$55

REAL ESTATE

Please make check payable to:

RECENT DEVELOPMENTS

Rhode Island Bar Association/CLE

Recent Developments in the Law 2009

and mail with order form to: CLE Publications, Rhode Island Bar

TRIAL PRACTICE

Association, 115 Cedar Street, Providence, RI 02903.

Practical Skills - Civil Practice in Superior Court
(available after 2/5/10)

10-02

$40

Practical Skills - Civil Practice in District Court

10-01

$40

Practical Skills - Criminal Law Practice in RI

09-15

$50

Social Host Law

09-11

$25

Drunk Driving: 2008 Update

08-09

$35

The Elements of a Trial - The Expert Witness

07-13

$45

HIPAA Explained

04-08

$35

Model Civil Jury Instructions

03-02 $49.95

Please do not staple checks.
SHIPPING / HANDLING INFORMATION
Please allow 2-3 weeks for delivery.
All books are sent by FedEx Ground.

Publication Total

Shipping and Handling Cost

Up to $45.00
$45.01 - $75.00
$75.01 - $100.00
$100.01+

$6
$9
$12
$15

WORKERS’ COMPENSATION

Practical Skills - Workers’ Compensation
Practice in Rhode Island

09-10

$40

Rhode Island’s Law of Workers’ Compensation – WC-08 $40
A Summary
OFFICE USE ONLY

Check No. __________________________ Amount ______________________________

Sub-Total $ __________________________
7% R.I. Sales Tax $ __________________________
Shipping & Handling $ __________________________

Date Rec’d ________________________ Date Sent ____________________________

Total $ __________________________
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Detach Here

Check enclosed (made payable to RIBA /CLE)

Continuing Legal Education Update
To register call the CLE office at 401- 421-5740 or to register on-line go to our website at www.ribar.com and click on CLE
Events. All dates and times are subject to change

February 3
Wednesday

Food for Thought
SSI/SSDI Benefits –
Their Impact On Other Claims
Courtyard Marriott Hotel, Middletown
12:45 p.m. – 1:45 p.m., 1.0 credit

February 4
Thursday

Food for Thought
Loan Modification Update
RI Law Center, Providence
12:45 p.m. – 1:45 p.m., 1.0 credit

February 5
Friday

Practical Skills
Civil Law Practice in
Rhode Island Superior Court
Crowne Plaza Hotel, Warwick
9:00 a.m. – 3:00 p.m., 4.0 credits
+ 1.0 ethics

Food for Thought
What Can I Toss and What Must I Keep?
Casey’s Restaurant, Wakefield
12:45 p.m. – 1:45 p.m., 1.0 ethics credit

February 9
Tuesday

Food for Thought
Loan Modification Update
Casey’s Restaurant, Wakefield
12:45 p.m. – 1:45 p.m., 1.0 credit

Food for Thought
New Regulations for Notaries
RI Law Center, Providence
12:45 p.m. – 1:45 p.m., 1.0 credit

February 11
Thursday

Food for Thought
SSI/SSDI Benefits –
Their Impact On Other Claims
RI Law Center, Providence
12:45 p.m. – 1:45 p.m., 1.0 credit

February 24
Wednesday

Practical Skills
Basic Commercial and Real Estate
Loan Documentation
RI Law Center, Providence
9:00 a.m. – 3:00 p.m., 4.0 credits
+ 1.0 ethics

January 13
Wednesday

Food for Thought
New Regulations for Notaries
Courtyard Marriott Hotel, Middletown
12:45 p.m. – 1:45 p.m., 1.0 credit

January 14
Thursday

Practical Skills
Civil Law Practice in
Rhode Island District Court
RI Law Center, Providence
9:00 a.m. – 3:00 p.m., 4.0 credits
+ 1.0 ethics

January 21
Thursday

Food for Thought
What Can I Toss and What Must I Keep?
RI Law Center, Providence
12:45 p.m. – 1:45 p.m., 1.0 ethics credit

January 26
Tuesday

January 28
Thursday

MCLE | New England Publications
and the Rhode Island Bar
The Rhode Island Bar Association and Massachusetts
Continuing Legal Education, Inc. (MCLE) are collaborating to
offer MCLE | New England™ publications to Rhode Island Bar
Association members.
The first MCLE | New England publication released in
Rhode Island is a practice manual on divorce entitled, A
Practical Guide to Divorce in Rhode Island, edited by
Deborah Tate, Esq. of McIntyre, Tate & Lynch, LLP,
Providence and Sandra Smith, Esq. of Dworkin & Smith,
Warwick, and authored by more than twenty, noted divorce
experts from all regions of the state. Jeremiah S. Jeremiah, Jr.,
Chief Justice of the Rhode Island Family Court, provides judicial commentary. The book was published in October of 2009.
To buy this publication online, go to: http://www.mcle.org/
books-cds/books catalog.cfm?product_code=2100345B00&
emcampaignID=10125&emuserID=134720>

SAVE THE DATE

Rhode Island Bar Association
2010 Annual Meeting
June 10th and 11th, 2010
Reminder: You may also complete three credits through
an online seminar. Go to the Rhode Island Bar Association
website at www.ribar.com and click on CLE events.
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Estate Planning for Second and Third
Marriages in Rhode Island

David J. Correira, Esq.
Partner in Correira
& Iacono LLP

Mark Iacono, Esq.
Partner in Correira
& Iacono LLP

Half of all marriages end in divorce, and this
number increases for second marriages at a rate
of sixty-seven percent and for third marriages
at a rate of seventy-four percent or three out
of four marriages. As a result of these divorce
rates, blended families (i.e. marriages where one
or both spouses have children from a previous
marriage) are becoming more common. Apart
from the statistics, the dynamic of the blended
family creates complexities in the area of estate
planning. This article explores some of the
estate planning issues facing all families in
Rhode Island with some focus on second or
third marriages.
Take for instance, the situation of an older
person with adult children who is now alone.
Whether due to the death of a spouse or
divorce, the client may find a companion with
a similar background and eventually decide to
marry. Inherent in this new union is the desire
to protect each spouse while also preserving
assets for the children from each of the prior
marriages. As a result of these competing interests, a multitude of matters must carefully be
discussed with the client.
Pre-Nuptial Agreements
One of the first issues facing the clients and
their lawyers is whether they should enter a
ante-nuptial or pre-marital agreement. Also,
given the size of Rhode Island, a second question arises: What jurisdiction will control? It is
common for there to be a choice of law issue in
Rhode Island given the proximity to neighboring states, most notably Massachusetts. If a
choice of jurisdiction is possible because one
party lives in Massachusetts, the individual you
represent may influence which law you want to
control, as Massachusetts case law more readily
allows you to set aside the agreement.
Rhode Island’s version of the Uniform
Premarital Agreement Act (Act), codified at
Rhode Island General Laws § 15-17-1 et. seq., is
fairly comprehensive, leaving only the basic
tenets of statutory interpretation to the Rhode
Island courts. Of particular note, is section §
15-17-6 titled Enforcement. Subsection (b) stating if the burden of proving a premarital agree-

ment is unenforceable, it falls on the party seeking to have it declared invalid. Subsection (a)
establishes a two-pronged approach in Rhode
Island that must be proved by the party against
whom enforcement is sought. Under sub-subsection (1), that party must prove he or she did
not execute the agreement voluntarily. Under
sub-subsection (2), which is itself multifaceted,
that party must also prove (emphasis added) the
agreement was unconscionable when it was
executed and, that before execution, that party
(i) did not receive fair disclosure of the financial
situation of the other party, (ii) did not waive
in writing fair disclosure, and (iii) did not have
and could not have had adequate knowledge
of that situation.
In Penhallow v. Penhallow, 649 A.2d 1016,
1022 (R.I. 1994), the Rhode Island Supreme
Court took an opportunity to interpret §15-17
for the first time. The Court held that proving
a premarital agreement invalid under the Act
requires proving both prongs conjunctively.
Therefore, the Court enforced a premarital
agreement that was voluntarily entered into
despite its unconscionability. “This issue is critical, because without clear and convincing evidence of involuntariness, the agreement cannot
be rendered unenforceable.” 649 A.2d 1021-22.
Massachusetts also provides a two-prong
analysis developed primarily through case law.
In contrast to Rhode Island, an agreement will
be invalidated under Massachusetts law if either
(emphasis added) prong is proven.
The first prong is multifaceted, consisting
of three interrelated parts, no one of which
appears to be dispositive. The SJC pulled these
guidelines from leading cases in other jurisdictions. The relevant factors (guided by even
more language of what can be considered in
analysis) are whether:
(a) it contains fair and reasonable provision
as measured at the time of its execution for
the party contesting the agreement; (b) the
contesting party was fully informed of the
other party’s worth prior to the agreement’s
execution, or had, or should have had, independent knowledge of the other party’s
worth; and (c) a waiver by the contesting
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party is set forth. Rosenberg v.
Lipnick, 377 Mass. 666, 672 (1979).
(emphasis added).
The second prong of the test, the “conscionability” consideration, is sometimes
referred to as the “second look” because
it is only applied if the first “fair and reasonable” prong is met. Conscionability,
unlike the first prong’s factors, is tested
at the time the ante-nuptial agreement is
sought to be enforced. The first prong
and the second prong together cover the
gamut by looking into the factual circumstances at play before, during, and after
marriage. As noted above, the failure of
one prong defeats the agreement.
For estate planning purposes, a practitioner might want to consider including
a provision that requires one or both parties to purchase long-term care insurance
as a wealthier new spouse could end up
paying for nursing home expenses for the
poorer spouse as Medicaid regulations
ignore pre-nuptial agreements.
Attention should also be made to
address the Rhode Island spousal life
estate in realty and whether an income
interest should exist in remaining assets
exclusive of principal.
Estate Taxes
Beyond federal annual exclusion gifts
of $13,000 per donee, per year, a person
can transfer up to $1 million during his
or her lifetime (lifetime gift tax exemption) and up to $3.5 million at death
(estate tax exemption). Therefore, an
individual can die with a taxable estate
of $3.5 million in 2009, assuming no
significant lifetime transfers were made,
without creating a federal estate tax. At
the time of publication, this figure was
expected to be extended and remain
in place for an indefinite time with the
enactment of legislation by year end 2009
or some time in 2010.
These figures, however, are slightly
different for Rhode Island residents.
Although the state does not impose a gift
tax on lifetime transfers no matter what
the size, it imposes a tax on estates in
excess of $675,000 for those dying on
or before December 31, 2009 and then
$850,000 on January 1, 2010.1 As a result,
clients who otherwise might not consider
estate tax planning at the federal level
will often need to plan for the tax
imposed at the state level.
Spouses have the ability to transfer
any amount to each other, during life or

at death, without imposing an estate tax.
This is known as the unlimited marital
deduction. But, how will the couple use
this to their advantage, particularly in
second or third marriages? Let’s assume
a client has expressed a desire to leave
assets to his or her children, but also
wants to provide for the surviving spouse
upon death. One option follows.
Qualified Terminable Interest Trust
Leaving assets to the poorer surviving
spouse addresses estate tax concerns, but
does not ensure that those assets will ultimately pass to the wealthier spouse’s children. This dichotomy is typically
addressed by placing the money to the
surviving spouse in a qualified terminal
interest property (QTIP) trust.
Because it is a trust for the benefit of
the spouse, it qualifies for the unlimited
marital deduction, and there are no gift
tax implications (as noted above, spouses
can transfer an unlimited amount of
assets to each other). Under the terms of
the QTIP trust, the spouse will receive all
the income from the trust annually for
life. If the trust provides for other beneficiaries during the spouses lifetime, then
the transfer will not be eligible for the
marital deduction. The terms of the trust
may also provide for the trustee to provide distributions of principal for the
spouse as needed.
By leaving the property in the QTIP
trust, the second spouse will not have
control over what happens to the principal at his or her death. Furthermore, the
grantor of the trust will decide the final
distribution of the assets. For example,
husband/grantor creates a QTIP trust
that provides income to his wife annually
and gives the trustee the discretion to distribute principal for her maintenance and
support. Upon her death, the remaining
trust principal will be distributed to the
grantor’s children. As a result, the surviving spouse has assets available for his or
her benefit while ensuring the distribution of the remaining principal to the
decedent’s children.
A QTIP trust is generally created at
the death of the individual, as part of his
or her revocable living trust. But, the
client should consider a lifetime QTIP
trust as well. The couple can also provide
for the creation of a lifetime QTIP under
the terms of the pre-nuptial agreement.
This would require an irrevocable transfer of assets, but may provide some peace
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of mind to the spouse that his or her care
will be provided for, since a QTIP created
by a revocable living trust may be altered
or deleted any time prior to the grantor’s
death. There are other options as well.
Asset Protection Trust Alternative
Suppose, for whatever reason, your
client believes a pre-marital agreement is
not an option, but wishes to avoid certain
property being deemed marital assets.
As an alternative to the pre-marital agreement, he or she may wish to consider a
Rhode Island asset protection trust to
shield assets prior to the marriage.
Rhode Island is currently one of
eleven states that allows for an individual
to establish a self-settled trust for asset
protection.2 The statute is contrary to the
common law, which prohibits spendthrift
protection to a grantor who retained an
interest in a self settled trust. Pursuant to
R.I. Gen Laws § 18-9.2-1 et seq, an individual may create a trust with his or her
own assets, be a current beneficiary and
still shield the assets from future creditors.
An asset protection trust (APT) is created in Rhode Island when the grantor
transfers assets to the trustee of an irrevocable trust and retains an interest in the
assets under the terms of the trust. The
trustee must be a Rhode Island resident
or a Rhode Island bank or trust company
and must be located in Rhode Island.
The grantor cannot serve as trustee, but
may retain some authority with respect
to investment decisions and veto power
over distributions.
It is important to note the statute provides future creditors the opportunity to
challenge the transfer within four years
of the creation of the trust. After that
period, all creditors arising after the
trusts creation are barred from attaching
the assets. Creditors existing prior to the
creation of the trust are afforded greater
flexibility. Although the same four year
rule applies, such creditors may also challenge the trust within a year the transfer
was, or could have, been reasonably discovered by the creditor. Be advised, however, that the statute of limitations is ten
years under the bankruptcy code for any
fraudulent transfer to a self settled trust.3
The state statute provides for a special
class of exempt creditors that can defeat
transfers to trust. Notably, trust assets will
not be protected against child support
claims or claims for alimony or marital
property asserted by one who was married

to the grantor at or before the time of
the transfer to trust. Since one does not
acquire the status of “spouse” under this
exemption if the grantor’s transfer predates the marriage, an APT is a discreet
alternative to a pre-nuptial agreement.
Therefore, the APT can be an effective
vehicle if the trust is created prior to the
marriage with assets the grantor wishes
to ensure remain non-marital assets. For
practical purposes, establishment of the
trust well in advance of a marriage would
be advisable.
Although domestic APTs are becoming increasingly common, their effectiveness has not been thoroughly tested in US
courts, including Rhode Island’s. APTs
may be vulnerable to being set aside in
bankruptcy court or in accordance with
an out-of-state judgment. This concern,
however, is arguably not as great in the
pre-marital context. Rhode Island law
controls the rights and obligations of the
married couple, so laws with respect to
property rights set forth under Rhode
Island law would have to be respected
as well.
Spousal Election
A spouse has the right to claim a portion of the decedent’s spouse estate instead
of taking the devise or bequests left in a
will. If there is not a premarital agreement
in place whereby each spouse waives his
or her right to make such an election, this
can result in unintended consequences.
If the decedent’s intention was to leave
assets to his or her children from a previous marriage, then there is nothing precluding the surviving spouse to making
such an election without a written agreement to the contrary.
R.I. Gen Laws § 33-25-2 states “whenever any person shall die leaving a husband or wife surviving, the real estate
owned by the decedent in fee simple at
his or her death shall descend and pass
to the husband or wife for his or her natural life...” Therefore, the statute gives
the surviving spouse a life estate in the
decedent’s real estate. In the absence of
a pre-nuptial agreement as mentioned
above, the decedent can avoid this result
through the use of a revocable trust.
This position was confirmed by the
Rhode Island Supreme Court in Barrett
v. Barrett.4 The plaintiff in Barrett argued
that the transfer of real estate to a revocable trust was an illusory transfer and,
because the decedent retained all rights

Call us today to learn how our qualified business valuators have helped clients with:
• Mergers/acquisitions
• Business purchase/sale
• Succession planning or
buy/sell agreements
• Estate and gift taxes

• Divorce asset allocation
• Adequacy of insurance
• Litigation support
• Financing
• Mediation and arbitration

Want a qualifed, expert
business valuation?
Count on us.

William J. Piccerelli, CPA, CVA

N

John M. Mathias, CPA, CVA

N

Kevin Papa, CPA, CVA

144 Westminster Street, Providence, RI 02903 N 401-831-0200 N pgco.com

WORKERS’ COMPENSATION
Revens, Revens & St. Pierre
Michael A. St. Pierre

946 Centerville Road
Warwick, RI 02886
(401) 822-2900 telephone
(401) 826-3245 facsimile
mikesp@rrsplaw.com email

Attorney to Attorney Consultations/Referrals

Rhode Island Bar Journal

January/ February 2010

31

IMMIGRATION LAW
JAMES A. BRIDEN
Blais Cunningham & Crowe Chester, LLP
150 Main Street
Pawtucket, RI 02860
401-723 -1122

DAVID W. DUMAS
  
  
 ,  
   - 
   

--
32

January/ February 2010

Rhode Island Bar Journal

incident to ownership in fee simple despite
it being in trust, her life estate was not
defeated. The plaintiff relied on the
Court’s previous holding, Pezza v. Pezza,5
which found that the transfer of real
estate to a revocable trust was illusory
and, thus, still subject to the statute.
This case arose from a dispute
between the decedent’s second wife and
his child from a first marriage. The decedent’s estate plan consisted of a will that
left his surviving spouse a bequest, the
amount of which was determined by the
length of their marriage as well as a proportional share of the residue of his estate.
Shortly after executing his will, the decedent also created a revocable trust and
transferred real estate to said trust with
a reserved life estate. The decedent’s wife
was excluded as a beneficiary under the
trust.
The Court rejected the surviving
spouse’s claim, noting that the applicable
statute had been modified since the ruling
in Pezza. The Court examined the legislative history of R.I. Gen Laws § 33-252(b) and concluded that it supplanted the
illusory transfer test. That section specifically states that a conveyance with or
without monetary consideration shall not
be subject to the statutory life estate if
the instrument evidencing such transfer is
properly recorded. Although this section
conflicts with the Pezza ruling, it is given
preference since it was enacted afterwards
and thus defeats the statutory life estate
claim.
Medicaid Planning
Unfortunately, estate tax planning and
Medicaid or nursing home planning do
not complement each other. That is
because the use of revocable trusts and
QTIP trusts do not properly protect assets
under the Medicaid regulations because
such trusts provide for support, health
and maintenance. Given a month in a
nursing home can easily cost between
$8,000 and $10,000, it is important to
determine which issue is the client’s
principal concern.
Medicaid eligibility is determined,
in part, by the applicant’s resources. In
Rhode Island, an applicant will not be
eligible if his or her assets exceed $4,000
(excluding the value of certain exempt
assets such as the principal residence) and
the applicant’s spouse is allowed to keep
$109,560 in resources as of year end 2009.6
One of the principal concerns is the

treatment of the couples separate assets.
Despite intentions to keep premarital
assets separate, Medicaid will evaluate all
assets of the couple, essentially treating
property as jointly owned, regardless of
how it is titled. Therefore, assets titled in
the name of the healthy spouse will still
be attributable to the spouse in the nursing home. For example, suppose a couple
has $300,000 of combined assets. But,
because this is a second marriage, nothing
is held jointly and the healthy spouse has
$250,000 of assets and the nursing home
spouse has $50,000. Under the Medicaid
regulations, approximately $109,000 will
be allocated to the healthy spouse (this is
known as the community spouse resource
allowance) and the remaining $191,000
is allocated to the nursing home spouse.
As a result, the individual will remain
ineligible for benefits until the $191,000
is spent down below $4,000.
Therefore, the estate planning attorney
may advise an older couple that the second or third marriage is not in their best
interest, especially if significant health
issues already exist. Unfortunately, the
balance between financial pragmatism
and the emotional and religious motivations for marriage can make such a decision very difficult. It is another reason
why it can be unsettling to one or more
groups of the children.
If, however, long term care is a primary
focus and there are no present health
issues, the clients should consider the purchase of long-term care insurance or the
creation of irrevocable trusts to preserve
the separate assets.
Transferring assets to an irrevocable
trust will result in a five year period of
ineligibility, but the trust provides much
greater protection than if assets are transferred outright to children. While gifting
assets to a child may be straightforward,
the assets would be subject to that child’s
potential creditors and the donor would
lose all control over the property. The
grantor, however, cannot be a beneficiary
of the principal of the trust, otherwise
the assets will be deemed available
resources. As a result, the APTs discussed
above would not be advisable in this context. But, the grantors can retain an
income interest in trust so any income
generated will be payable to them on a
regular basis. Furthermore, by retaining
a limited power of appointment over the
trust principal, the grantor has greater
flexibility determining the beneficiary of
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the trust (as long as the grantor does not
have the power to appoint to himself) to
accommodate a change in circumstances
or wishes.
This technique can be very effective
in protecting the principal residence. By
transferring the real estate to trust and
making it through the five year ineligibility period, the home will be protected
from any lien imposed by the state. The
trust will also provide that the grantors
can occupy the home during their lifetime and that it cannot be sold without
their consent. If the house is sold, the
proceeds will remain in trust and can be
used to purchase other real estate. This is
opposed to the common scenario where
the individual transfers the real estate to
children with a reserved life estate. In
that case, a subsequent sale would result
in the life tenant being allocated a portion of the proceeds resulting in excess
assets. Therefore, the irrevocable trust
provides significantly more protection
and flexibility.
Conclusion
A client’s principal concerns and priorities always direct the estate planning
process. This does not change in the
second or third marriage context, but it
is important to note how issues unique
to blended families, most notably the
competing interests of children and the
second or third spouses, influences these
priorities. Pointing out some of these distinctions and the impact it has on planning recommendations will hopefully
eliminate much of the conflict that may
arise in the blended family context.
ENDNOTES
1 See, 2009 Ch. 068 H5983Aam (June 30, 2009)
2 The other states with similar legislation include
Delaware, Alaska, Nevada, Utah, Oklahoma,
Tennessee, Missouri, Colorado, Wyoming and
South Dakota.
3 11 U.S.C. § 548(e)(1)(A)
4 894 A.2d 891 (R.I. 2006)
5 690 A.2d 345 (R.I. 1997)
6 Rhode Island Dept. of Human Services Policy
Manual 0380.40.15 ❖

Estate Tax Update
The Rhode Island legislature has increased the Rhode Island estate
tax exemption from $675,000 to $850,000 for the calendar year
2010. This was passed as part of the 2010 fiscal year budget in
July 2009. As a result, only taxable estates in excess of $850,000
will be subject to the payment of taxes. Furthermore, the threshold
will be adjusted for inflation based on the consumer price index.
Any adjustments will take place as of January 1 each year.
At the time of publication, the federal estate tax was scheduled to
be eliminated for decedent’s dying in 2010. But, the elimination
would only be for one year and the tax would be reinstated in 2011
to the levels that existed prior to the enactment of the Economic
Growth and Tax Relief Reconciliation Act of 2001 (EGTRRA). That
consisted of a $1 million filing threshold and 55% highest marginal
tax rate.
All signs were pointing to a temporary extension of the current
estate tax levels (i.e. $3.5 million exemption and 45% tax rate) until
a final resolution could be reached. However, based on the various
bills introduced, it is clear there are still a number of issues to
resolve even if Congress chooses the temporary extension. These
bills include:
1) House Bill 3905 – Estate Tax Relief Act of 2009: Introduced
October 22, 2009, this bill would repeal the one-year termination of the estate tax in 2010. It would phase in an increase the
estate and gift tax unified credit from $3.5 million in 2009 to $5
million in 2019 and thereafter. It also proposes a reduction of
the maximum tax rate from 45% to 35% over the same timeframe.

2) Senate Bill 722 – Taxpayer Certainty and Relief Act of 2009:
This would make the $3.5 million federal exemption permanent
and a top rate of 45%, and index the exemption amount for
inflation. Furthermore, the gift and estate tax would be
reunified. This means an individual would be able to transfer
$3.5 million at death or during lifetime. This bill would also allow
any of decedent’s unused exemption to be transferred to the
surviving spouse under a portability provision.
3) House Bill 2023 – Sensible Estate Tax Act of 2009: Would set
the exemption level
at $2 million, indexed for inflation and provide a progressive tax
rate. The rate would start at 45% and move to 55% for estates
over $10 million. This bill also provides for reunification of the
estate and gift tax and exemption portability to a surviving
spouse which would allow a bundling of exemptions if unused
by the first spouse to die as in Senate Bill 722. Finally, it would
restore the state estate tax credit that was phased out under
EGTRRA (currently there is a deduction for a portion of state
estate taxes).
4) House Bill 436 – Certain Estate Tax Relief Act of 2009:
Proposes a freeze at the current exemption level at $3.5 million
and rate along with gift and estate tax unification. The most
notable distinction under this bill is the limit on valuation discounts for joint interests, family limited partnerships and new
valuation rules for transfer of non-business assets.
It is unclear if any of these bills will pass in their current form. It is
also possible for Congress to extend the current legislation on a
temporary or permanent basis. Regardless, it certainly appears
that the estate tax is here to stay.
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Lawyers on the Move
John L. Calcagni, III, Esq. has opened the Law Office
of John L. Calcagni III, Inc. located at 72 Clifford Street,
3rd Floor, Providence, RI 02903.
telephone: 401-351-5100 email: jc@calcagnilaw.com
David J. Correira, Esq., of Correira & Iacono LLP, was
named Chairperson of the University of Rhode Island
Foundation Advisory Committee for a three-year term.
telephone: 508-679-5040
email: david@estateplanningelderlaw.com
Laura G. Handwerger, Esq. is now an associate at
Mignanelli & Associates, Ltd., located at 10 Weybosset
Street, Suite 205, Providence, RI 02903.
telephone: 401-455-3500 web: www.mignanelli.com
Barry G. Hittner, Esq., of counsel at Providence-based
Cameron & Mittleman, received the Rhode Island
Foundation’s tenth annual Harold B. Soloveitzik Professional
Leadership Award for his outstanding commitment to providing exemplary service to the nonprofit community of
Rhode Island.
Katherine Godin, Esq. has opened The Law Office of
Katherine Godin, Inc., located at 72 Clifford St., 3rd Floor,
Providence, RI 02903.
telephone: 401-274-2423 email: kg@katherinegodinlaw.com
www.katherinegodinlaw.com

Thomas M. Madden, Esq. was named Chairman of the
Board of the Central Rhode Island Chamber of Commerce.
Lauren K. Perry, Esq. is now an associate of DiOrio Law
located at 144 Westminster Street, Providence, RI 02903.
telephone: 401-632-0911 email: lkperry@dioriolaw.com
Thomas M. Petronio, Esq. has opened the Law Offices of
Thomas M. Petronio, Inc. at 1239 Hartford Avenue, Second
Floor, Johnston, RI 02919.
telephone: 401-273-8801 x 201
email: tom@thomaspetronio.com
David J. Szerlag, Esq. is now with the law firm of Pritzker
Olsen, P.A. located at Plaza VII Suite 2950, 45 South 7th
Street, Minneapolis, MN 55402.
toll-free telephone: 888-377-8900
telephone: 612-338-0202 email: david@pritzkerlaw.com
web: www.pritzkerlaw.com
Michael D. Williams, Esq. joined the National Sports
Management of Albany, NY as a certified National Football
League Players Association contract advisor and he has
joined the law firm of Schultz & Company located at 225
Franklin Street, Suite 2600, Boston, MA 02110-2817.
telephone: 617-723-9090 email: mw@schultzcolaw.com

Kurt T. Kalberer, Esq. and Tyler T. Ray, Esq. are now associates of Duffy & Sweeney located at 1800 Financial Plaza,
Providence, RI 02903.
telephone: 401-455-0700 web: www.duffysweeney.com
email: kkalberer@duffysweeney.com; tray@duffysweeney.com

For a free listing, please send information to: Frederick D. Massie, Rhode Island
Bar Journal Managing Editor, via email at: fmassie@ribar.com, or by postal
mail to his attention at: Lawyers on the Move, Rhode Island Bar Journal, 115
Cedar Street, Providence, RI 02903.

MARK A. PFEIFFER

TITLE CLEARING
______________________
QUIETING TITLE
ACTIONS
Roger C. Ross
Blais Cunningham
& Crowe Chester, LLP

Alternative Dispute Resolution Services
www.mapfeiffer.com

Bringing over three decades of experience as a Superior Court
judge, financial services industry regulator, senior banking officer,
and private attorney to facilitate resolution of legal disputes.

ARBITRATION

MEDIATION

PRIVATE TRIAL

(401)787-6995 / adr@mapfeiffer.com / 86 State Street, Bristol, R.I. 02809
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150 Main Street
Pawtucket RI 02860
TELEPHONE: (401) 723-1122
FAX: (401) 726-6140
EMAIL: rross@blaislaw.com

Past, Present and Future: Women in the
Law and the Superior Court

Hon. Alice B. Gibney
Presiding Justice of the
Rhode Island Superior Court

After consideration, we are of
the opinion that
the word ‘person’
should be construed to include
a woman as well
as a man.”
Editor’s Note: The appointment of Alice B. Gibney
as Presiding Justice of the
Rhode Island Superior
Court marks another
significant milestone for
women in the State’s legal
profession. During her
acceptance speech, Justice
Gibney addressed a number
of Rhode Island’s legal
luminaries, women and
men, who have served as
her inspiration, mentors
and colleagues. An excerpt
from her remarks follows.

When I began to practice, in the Turks Head
Building, 13th floor, down the hall from Frank
Darigan, I shared a ladies’ room, with Ada
Sawyer, whose office was next door. She was
charming, reserved, understated, and good company. (When the Wilcox Building burned down,
we watched the fire from her office).
Prior to 1917, Ada worked as the secretary/
stenographer for Attorney Percy Gardner. In
1917, she filed, with the Board of Bar Examiners,
her intention of studying the law as clerk to Mr.
Gardner. This was an appropriate avenue to the
bar at the time.
In 1920, having completed her studies, she
applied to take the bar exam. The requirements
at that time provided that any appropriately
qualified “person” could take the exam. But
there was skepticism within the Board of Bar
Examiners about the meaning of the word person. The skepticism was such that the Board
sought guidance from the Supreme Court.
Justice Sweetland, later Chief Justice, ruled that,
and I quote, “After consideration, we are of the
opinion that the word ‘person’ should be construed to include a woman as well as a man.”
In the past weeks, I have thought about Ada
Sawyer and my connection to her and how
delighted she would be, how thrilled she would
be, to see so many persons here today. Persons
at the bar, persons on the bench, persons in the
Legislature. We’re everywhere.
Parenthetically, I would add that, subsequent
to the Supreme Court decision, Ada took the Bar
exam, passed it, joined Mr. Gardner’s practice,
became a named partner, and enjoyed a thriving
probate and tax practice for the next sixty-three
years. She retired in 1985 at the age of ninety-one.
We celebrate Ada today; a very special person.
In 1970, I met Judge Florence Murray, for
whom I subsequently clerked. She was outgoing,
aggressive and as in the mix as Ms. Sawyer was
reserved and reticent. They were equally bright.
Judge Murray deconstructed every verbal nuance,
facial tic and current event in a color commentary that took one’s breath away. She was a fascinating woman.
When I was appointed to this Court, the very
first note I received was from Judge Corinne
Grande. It was gracious and welcoming and it
means as much to me now as it did then. We
served as colleagues until her retirement and
she remains an example of how one can be

effective without every raising one’s voice. I am
honored that she joins us here today.
There have been men in my professional life
who have afforded me great opportunities and
served as models of professionalism: Charlie
and Paul Anderson, Frank and Paul Reynolds,
Bernie Boyer, Tony DeMarco. I loved every day
I practiced law.
Governor Garrahy appointed me on two
occasions, first to the Compensation Commission
and then to the Superior Court. I am eternally
grateful for his confidence in me, and I value
him as a dear, dear friend.
Before we had mentoring, I had Dominic. I
was Cresto’d. We had never met when I joined
the Court. But he was there as a guide, sounding board and shoulder to lean on from day
one until today. He is an invaluable friend.
The three Presiding Justices for whom I have
worked had disparate styles and personalities,
but each was dedicated to this court and the
public it served: Anthony Giannini, a source of
encouragement very early in my career, formal,
gracious, a very dry wit; Jack Orton, informal,
outgoing, and a vigorous trial judge; and Joe
Rodgers, a colleague and friend for twenty-five
years. He is a role model for quiet, solid, evenhanded management. He required no fanfare.
His was a total devotion to this Court and its
staff. Our efficient service to the public was his
constant goal and all his energies were devoted
to that end. He is the gold standard.
I have no illusions about this job. It is difficult and challenging. We are in a very different
time. A time that bears scant resemblance to
years past. We operate under financial and personnel constraints which tax our ability to be as
efficient and accommodating as we have been in
the past. But we will make do. We will adapt. We
will adjust. It will require tapping into our reserves of patience and cooperation and creativity.
I am confident that we will rise to this occasion and, as always, we will get the work done
because this is truly a Superior Court, in every
sense of the word. Please know, the door will
always be open, to colleagues, staff, members of
the bar, law enforcement, and community outreach organizations. The door will always be
open. I welcome your input, your suggestions,
and your critiques. ❖
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In Memoriam
John H. Brown, Esq.

Hon. Robert J. McOsker

John H. Brown, 51, passed away on November 20, 2009.
Born in Stamford, CT he was a son of the late Robert D. and
Alberta Bergstrom Brown. Mr. Brown practiced law in East
Greenwich. He is survived by his brother; Paul A. Brown of
Olathe, KS.

Robert J. McOsker, 79, passed away on October 23, 2009. He
was married to his loving wife, Joanne R. Solano McOsker,
for 47 years. He was the husband of the late Theresa A. Fox
McOsker. He was the son of the late Daniel and Helen Soper
McOsker from Providence.
Judge McOsker graduated from Providence College and
received his law degree from Boston University in 1952. He
was a Providence City Councilman from the 9th Ward from
1955 to 1966, later served as City Solicitor for the city of
Providence from 1967 to 1973. While City Solicitor he
received an award from the International Brotherhood of
Electrical Workers honoring his efforts to stop pornography.
In 1968 he was appointed as the First President of the Rhode
Island Association of City and Town Solicitors. In 1973 he
was appointed as an Associate Justice to the Rhode Island
District Court and served until 1986.
In addition to his wife, he is survived by his brother,
Charles and his wife Patricia from Berwyn, PA, and his sister,
Joan Raughtigan, from Orange, MA. He is the beloved father
of six children, Daniel and his wife Vicki of Scarborough,
Maine, Helen Altomari and her husband, Frank, from Myrtle
Beach, SC, Marybeth Weaver and her husband Paul of St.
Johnsbury, VT, Ann Maria Francis and her husband, Thomas
of Falls Church, VA, and Marie Hassell and her husband
Joseph of Saunderstown, RI.

Joseph P. Ferrucci, Esq.
Joseph P. Ferrucci, 45, of East Greenwich, passed away
November 1, 2009. He was the loving husband of Leslie
Manning Ferrucci. Born in Providence, he was a son of John
B. and Filomina Rosati Ferrucci of Glocester.
Joseph graduated from the University of Rhode Island in
1986 and from Suffolk University Law School cum laude in
1989 where he was Executive Editor of the Suffolk University
Law Review (1988-1989). After a Federal District Court
clerkship and professional practice, he founded Ferrucci
Russo P.C., Providence.
Joe was the recipient of the American Jurisprudence Award
for Civil Procedure and most recently was selected as one of
the Best Lawyers in America. He was a member of the Rhode
Island/Massachusetts and American Bar Associations.
He was the beloved father of Gabriella, Samantha and
Hunter Ferrucci; one sister, Lisa Popper of Connecticut; and
one brother, John M. Ferrucci of Glocester.
Michael E. Hopton, Esq.
Michael E. Hopton, 47, of Chepachet, passed away October
12, 2009. He was the husband of Deborah M. Paquette
Hopton. Born in Guam, Philippines, he was a son of Francis
and Margaret Ochs Hopton of Little Compton.
Michael began his career with the Smithfield Police Department, holding several appointments, retiring as Captain and
Detective Commander after 20 years of service in 2004. He
was appointed as a full-time police officer in the Glocester
Police Department in 2006. He was transferred as a School
Resource Officer in 2008.
Michael was a 1980 graduate of Warwick Veterans
Memorial High School, received a Bachelor of Science from
Roger Williams College, a Masters degree from Salve Regina
University, and a Juris Doctor from Roger Williams
University.
He coached the Mt. St. Charles softball team, the Mt. St.
Charles boys cross country team, Warwick PAL wrestling,
and NRI Hockey.
Besides his wife and parents, he leaves two children, Shawn
and Ryan, a brother, Frank Hopton of Little Compton, and
two sisters, Julie Kenny of North Carolina and Jeanne
Hopton of Providence.
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Perry D. Wheeler, Esq.
Perry D. Wheeler, 66, of Basswood Road, Cranston, passed
away on October 7, 2009. He was the beloved husband of
Kathleen Downes-Wheeler.
He was a self-employed attorney and a retired Providence
police officer. He was a Vietnam veteran and a state lobbyist
for the National Rifle Association (NRA).
Besides his his wife, he leaves two daughters, Jill Mancuso
and Jennifer Wheeler.

Please contact the Rhode Island Bar Association if a member
you know passes away. We ask you to accompany your notification with an obituary notice so we may note this in the
Rhode Island Bar Journal. Please send member obituaries
to the attention of Frederick D. Massie, Rhode Island Bar
Journal Managing Editor, 115 Cedar Street, Providence,
Rhode Island 02903. Email: fmassie@ribar.com, facsimile:
401-421-2703, telephone: 401-421-5740.

Attorney Practice Guide:
Criminal Defense Representation Part II
The Trial Phase
I. General Trial Preparation

George M. Muksian, Esq.
Rhode Island Assistant
Public Defender

To offer quality
representation,
counsel must be
knowledgeable
and fully informed
of the rules of
evidence and the
substantive and
procedural criminal law relative to
all stages of the
trial process.

1. General Trial Considerations.
a) The determination of whether to proceed at
trial with a jury or defer to factual findings
made at the bench belongs exclusively to the
client. Counsel’s obligation is to provide an
adequate and full basis upon which the client
can make an informed strategic decision.
b) Counsel should obtain and/or maintain
by trial time the following: 1) copies of all
relevant documents previously filed; 2) all
relevant investigative documents, including
reports, photographs, recordings, interviews
and other work product; 3) prepared questions for voir dire; 4) outline notes for opening statement; 5) strategic plans for the crossexamination of all prosecution witnesses;
6) carefully crafted plans for the direct examination of all defense witnesses; 7) copies of
all subpoenas issued and served by the
defense; 8) all prior statements of prosecution witnesses, including written statements,
statements contained within police reports
and narratives, transcripts of grand jury
testimony, preliminary hearing and trial testimony, investigative interviews and, where
applicable, related interrogatories and depositions; 9) the updated criminal record of all
witnesses and, particularly as to prosecution
witnesses, certified copies of judgments of
conviction; 10) prior statements of all defense
witnesses, including prior testimony, investigative interviews, and those statements
produced in the course of the police investigation; 11) all forensic reports; 12) a listing
of defense exhibits and the corresponding
testimonial sources for establishing the foundation needed for admissibility; 13) original
and/or copies of all documentary exhibits;
14) proposed jury instructions with authoritative citations; 15) copies of all pertinent
statutes and case law; 16) preliminary notes
for the closing argument.
2. Formal Knowledge of Defense Counsel
To offer quality representation, counsel must be
knowledgeable and fully informed of the rules
of evidence and the substantive and procedural

criminal law relative to all stages of the trial
process. Moreover, counsel should be cognizant
of the legal and evidentiary issues that are reasonably expected to arise during trial.
3. Pretrial Rulings
Counsel should assess the strategic benefit of
obtaining an advance ruling on prospective trial
issues, for example, the admissibility of prior
convictions for impeachment purposes or of
prior bad acts for purposes of demonstrating a
common scheme, plan, design or identity, and
whether it is advisable to prepare a motion in
limine and memoranda in support of said
advance ruling.
4. Preserving the Record
At all times during trial, counsel should be conscious of the necessity of the need to preserve a
proper record for purposes of appellate review.
Accordingly, counsel should be vigilant in assuring that all significant trial proceedings are
accurately recorded.
5. Client’s Appearance
The client’s demeanor and dress is a non-testimonial source of information, and may effect
the fact-finder’s perception and attitude toward
the client relative to the charged offenses.
Accordingly, counsel should assist the client
with respect to appropriate courtroom conduct
and dress.
6. Conferring with the Client
During trial the client may offer valuable insight
or information to assist counsel in approaching
an area of cross-examination of a prosecution
witness. Counsel should devise an effective
means for the client to confer with counsel in
the course of witness examination in order to
achieve the advantage of the client’s suggestions.
7. Collateral Consequences
Counsel should at all times be conscious of the
potential consequences that certain strategic
decisions may have on the sentencing decision
of the court in the event the client is adjudged
guilty. Such considerations include whether the
client testifies, issues related to joinder of
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Request for 2010 Florence K. Murray
Award Nominations

Hon. Netti C. Vogel received the
2009 Florence K. Murray Award
Past recipients include:
Louise Durfee, Esq. &
Hon. Corinne P. Grande
Hon. Pamela M. Macktaz
Hon. Haiganush R. Bedrosian
M. Teresa Paiva-Weed, Esq.
Hon. Alice Bridget Gibney
Hon. Florence K. Murray

2008
2007
2006
2005
2004
2003

The Rhode Island Bar Association annually
presents the Florence K. Murray Award to
a person who by example or otherwise has
influenced women to pursue legal careers,
opened doors for women attorneys, or
advanced opportunities for women within
the legal profession. The Award is named in
honor of the first recipient, Hon. Florence
K. Murray, who, in a distinguished 56 years
at the bar, pioneered the causes of women
in the law as the first woman attorney elected
to the Rhode Island Senate, the first woman
Justice on the Superior Court, the first woman
Presiding Justice of the Superior Court, and
the first woman on the Rhode Island Supreme
Court. The nominee is selected by a committee composed of six members of the Bar
appointed to staggered two-year terms by
the President of the Bar Association.
The Committee invites nominations no later
than MARCH 5, 2010 by contacting:
Chairperson
Florence K. Murray Award
c /o Rhode Island Bar Association
115 Cedar Street
Providence, RI 02903

charges, joinder of co-defendants, and
jury instructions on lesser-included
offenses.
II. Voir Dire
1. Counsel should be knowledgeable
about the procedures instituted for
jury selection and, in particular, the
procedures governing jury selection
in Rhode Island. In addition, counsel
should consider the presence of any
legal basis for challenging the composition or selection of the jury venire.
2. Counsel should be aware of the specific practices of jury selection and the
particular trial judge’s procedures for
jury selection, and should consider the
grounds for legal challenges to these
practices and procedures.
3. Before the commencement of jury
selection, counsel should review the
list of names of the prospective jurors.
4. Relative to the nature of the specific
40
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case, counsel should prepare voir dire
questions prior to trial with the following objectives:
a) Obtain responses that reveal information about the attitudes of jurors
that may direct challenges either
for cause or as a peremptory strike;
b) Suggest to the potential jurors within permissible bounds the principles
of law that are supportive of the
defense case;
c) Mitigate the impact of anticipated
prejudicial evidence by referring to
such evidence in the course of jury
selection;
d) Introduce the client and the defense
theory in a favorable light while at
the same time not revealing with
any specificity the defense case;
e) Develop a connection with the jury
that represents both a professional
and personal relationship.
Moreover, counsel should: know the

5.

6.

7.

8.

9.

law as to voir dire questions so as to
respond to any objections posed by
the prosecution; know the law as to
challenges for cause and peremptory
challenges, as well as rules of practice,
especially regarding whether all allowable peremptory challenges must be
made before the denial of challenges
for cause may be a basis of an appeal;
and assess the need for expert support
during jury selection.
Personal voir dire is preferable to
court-conducted voir dire. Counsel
should request voir dire be personally
conducted by counsel if the court’s
practice is otherwise; where courtconducted voir dire is the standard
practice, counsel should prepare and
submit proposed questions to supplement the court’s voir dire.
Counsel should make every effort to
preserve the voir dire proceedings for
appeal, including the certified filing of
proposed voir dire questions or stating
said questions for the record.
Where voir dire questions may elicit
potentially prejudicial or sensitive
responses, counsel should ask the court
to conduct voir dire as to those questions and that said voir dire as to those
questions be posed to the prospective
jurors individually and not within the
presence of the other jurors.
If voir dire of the jury panel is undertaken collectively, counsel should be
careful in asking questions so as to
avoid compromising the qualifications
of the remaining jurors.
In all instances where it appears that
a prospective juror reflects a prejudice
or bias contrary to the client’s interests, counsel should pose a challenge
for cause.

III. Opening Statement
1. Sequestration of witnesses should
be requested prior to the delivery of
opening statements, unless a strategic
advantage supports the presence of
witnesses.
2. Counsel should limit the contents
of the opening statement within the
bounds of governing law and the
particular rules of court.
3. The disclosure of certain information
in the opening statement should be
based on trial strategy and the advantages inuring to the defendant’s case
by such a disclosure.
4. Whether the opening statement is
deferred until the presentation of the

defense case is a decision that should
be determined by the strategic advantage that will inure to the defendant’s
case.
5. The objectives of the opening statement include: a) explicating the theory
of defense; b) questioning the strength
of the prosecution’s case; c) emphasizing the burden of proof belonging
solely to the prosecution; d) telling
a story that highlights the case in a
favorable light to the defense; e) clarifying the significance of exhibits in
a manner supportive of the defense;
f) describing the inferences that are
favorable to the defense; g) reminding
jurors of their responsibilities.
6. Counsel should be attentive to the
proof promised by the prosecution in
its opening statement in order to characterize them in the defense closing
argument as failed promises.
7. Where tactically appropriate, counsel
should object to improper comments
in the prosecution’s opening statement,
asking for cautionary instructions
or request, and, where warranted, a
mistrial. Whether such objection and
motion for curative relief is appropriate depends on: a) the nature and
significance of the prosecution’s
impropriety; b) the risk that such an
objection may reinforce the erroneous
information in the minds of the jurors;
c) whether the court’s rules of practice
bar objection to opening statements.
IV. Litigating Against the Prosecution
1. At the outset, look at the government’s
case in terms of the evidence and
its weaknesses and give thought to
researching and planning motions and
arguments for acquittal.
2. In those limited instances where stipulations may be contemplated, counsel
should assess whether there would be
any strategic advantage to the extrajudicial admittance of evidence.
3. Counsel should be knowledgeable
of the law and procedures governing
cross-examination, and should anticipate cross-examination of witnesses
regarding prior written or recorded
statements for purposes of additional
discovery and/or for the furtherance
of impeachment material. When
preparing cross-examination, consider:
a) limiting its extent by a measure
based on the favorable information
that may be drawn from each
witness;

Criminal Law Practice in Rhode Island
– A Practical Skills Seminar

Pamela E. Chin, Esq., Stacey A. Pires-Veroni, Esq., Moderator Christopher S. Gontarz, Esq.,
Thomas M. Dickinson, Esq., and William J. Murphy, Esq. presented Criminal Law Practice in
Rhode Island. Designed for new attorneys, the Rhode Island Bar Association’s 5.0 CLE credit
seminar provided basic, essential information for handling Rhode Island criminal cases and
counted toward Practical Skills requirement fulfillment.

109 Larchmont Road
Warwick, Rhode Island 02886
Tel: 401-439-9023
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Seeking 2010 Joseph T. Houlihan
Lifetime Mentor Award Nominations
The Rhode Island Bar Association’s Joseph T. Houlihan
Lifetime Mentor Award honors
individuals who, during their
careers, have consistently
demonstrated an extraordinary
commitment to successfully
mentoring in the Rhode Island
legal community. The Award
recognizes an attorney who:
serves as a role model to other
lawyers in Rhode Island; has
Joseph A. Kelly, Esq. received
significantly contributed to the
the 2009 Joseph T. Houlihan
profession and/or the commuLifetime Mentor Award
nity; with their excellent counsel have excelled as mentors
and contributed to the ideals of ethics, civility, professionalism and legal skills.

The award is named for the late Joseph T. Houlihan who
was known for his generosity of spirit and legal expertise in
and out of the courtroom. Mr. Houlihan believed in doing
all he could to make lawyers strive to be the best they can be
in how they think, speak, write, and represent the legal profession.
For Houlihan Award nomination criteria, please contact
Frederick D. Massie, Director of Communications, 401-4215740 or fmassie@ribar.com.
Nominations for the Award, including a written report
detailing how the nominee meets the criteria, are due no
later than MARCH 5, 2010 and must be addressed to:
Rhode Island Bar Association
Executive Committee
2010 Houlihan Award
115 Cedar Street
Providence, RI 02903

JOSEPH A. KEOUGH
Retired Magistrate / Rhode Island Superior Court Judge
Is Now Available For

MEDIATION & ARBITRATION SERVICES
Torts, Business Disputes, Domestic Matters
110 Armistice Boulevard, Pawtucket, RI 02860

(401) 724-3600

jakemast@aol.com

Alternate Dispute Resolution

BALSOFIORE & COMPANY, LTD.
FINANCIAL INVESTIGATIONS & LITIGATION SUPPORT
FORENSIC ACCOUNTING
FINANCIAL PROFILES – INDIVIDUALS AND BUSINESSES
LOCATE PEOPLE – SEARCHES FOR ASSETS
Brian C. Balsofiore, CFE
Certified Fraud Examiner
RI Licensed Private Detective
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bbalsofiore @cox.net
(401) 334-3320

b) identify witnesses that represent the
evidentiary sources of the state’s
case-in-chief;
c) organize an approach for the crossexamination of each of the state’s
witnesses;
d) knowing the prior written, recorded
or attributed prior statements of all
state’s witnesses and cataloguing all
inconsistencies;
e) classifying the inconsistencies
according to a scale of materiality;
f) considering the possible rationalizations and/or alterations offered by
the state’s witnesses in explanation
of the inconsistencies;
g) being acquainted with all relevant
statutes, ordinances, regulations
and police departmental policies in
relation to the cross-examination of
police witnesses;
h) being prepared to cross-examine on
all matters of credibility, including,
in addition to prior inconsistencies,
motives, prejudices, biases,
uncharged misconduct and crimes
and competency.
4. Always loop together the planning of
cross-examination, the theory of your
defense and closing argument during
trial preparation.

Nominations Sought For 2010 Chief Justice
Joseph R. Weisberger Judicial Excellence Award

Hon. Francis J. Darigan received
the 2009 Chief Justice Joseph R.
Weisberger Judicial Excellence
Award.

The Rhode Island Bar
Association’s, Chief Justice
Joseph R. Weisberger Judicial
Excellence Award, named in
honor of its first recipient,
Chief Justice (ret.) Joseph R.
Weisberger, is presented to a
judge of the Rhode Island
State Courts or Federal
District Court for exemplifying and encouraging the highest level of competence,
integrity, judicial temperament, ethical conduct and
professionalism. Rhode
Island Bar Association Past
President Thomas W. Lyons
noted, “Through his long

5. Counsel should be acquainted with
the law relative to witness competency
and the admissibility of expert testimony. Always consider a voir dire
examination of all state’s witnesses
when questions of competency, including issues related to the qualification
of expert witnesses, are present.
6. Counsel should ascertain whether the
government has fully complied with
discovery requests; counsel should
defer cross-examination until it has
been determined that all discoverable
information as required by rule or
order of court has been provided. In
the event that prior statements have
not been provided to counsel on matters that pertain to a witness’ direct
examination, counsel should move
for appropriate sanctions. If a remedy
for discovery violations is denied by
the court, counsel should preserve
the record for appellate purposes by
articulating a legally adequate objection to the admission of said evidence.
Counsel should then request leave
of court to review the tendered information prior to beginning crossexamination.
7. At the close of the government’s casein-chief, counsel should move for a

and distinguished career, Chief Justice Joseph R. Weisberger
set the standard of judicial excellence by which others, today
and in the future, measure themselves.”
The nominee is selected by a Bar committee appointed by
the President of the Rhode Island Bar Association. The
Committee invites suggestions for nominations. To nominate
a member of the Rhode Island Judiciary please send a letter
of nomination, with any supporting documents, no later
than MARCH 5, 2010, to:
Chairperson
2010 Chief Justice Joseph R. Weisberger Judicial
Excellence Award
C/o Rhode Island Bar Association
115 Cedar Street
Providence, RI 02903

judgment of acquittal pursuant to Rule
29 of the Superior Court Rules of
Criminal Procedure on the ground
that the evidence is insufficient as a
matter of law to support the charge.
In addition, counsel should request
that the court rule on the motion for
judgment of acquittal prior to proceeding further so that counsel may
determine the nature and extent of the
case to be presented by the defense
case.

4.

V. Presenting the Defense
1. A defense strategy should be developed in consultation with the client.
Fundamental to deciding the extent of
this strategy is the choice between not
presenting a defense versus constitutionally challenging the prosecution to
meet its burden of proof beyond a reasonable doubt on each count charged.
2. Of significance, is the decision concerning whether the client’s testimony
should be part of the defense case.
Counsel should engage in a full discussion with the client regarding the
implications of the client’s testifying.
3. The availability of an affirmative
defense should be assessed. Counsel
should be knowledgeable about the

5.

6.

7.

law and elements regarding any affirmative defense, including questions
related to the burdens of production
and persuasion.
In developing a defense, counsel
should consider among the following:
a) an approach to be taken for the
direct examination of each defense
witness, including the order of presentation; b) the introduction of character
evidence; c) the use of expert testimony; d) the risk of impeaching and/or
rebuttal evidence being introduced as
to the testimony and proof offered by
defense witnesses.
All witnesses should be prepared
for providing direct testimony and
responding to the prosecution’s crossexamination. Witness preparation
includes appropriate attire and
demeanor when being examined.
Counsel should evaluate the strategic
advantage of redirect examination and
the risks associated with possible recross-examination, for example, opening-the-door to prejudicial matters
previously outside the scope of crossexamination.
Counsel should renew the motion for
judgment of acquittal at the close of
the defense case or after the prosecu-
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BAN K R U P T C Y
Law Office of Steven J.Hart
328 Cowesett Avenue, Suite 3
West Warwick, RI 02893

telephone: (401) 828-9030
facsimile: (401) 828-9032
email: hartlaw@cox.net
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MEDIATION & ARBITRATION
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Carl P. DeLuca, Esq.
631 Jefferson Blvd
Warwick, RI 02886
401 732-4420
cdeluca@delucalaw.com
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tion presents rebuttal. Whenever making a motion pursuant to Rule 29,
either at this juncture or at the close
of the prosecution’s case, counsel
should specifically and clearly state for
the record the grounds for the motion
in order to effectively preserve the
issue in the event that the motion for
judgment of acquittal is denied.
8. If the trial is jury-waived, counsel
should move to dismiss at the close
of the prosecution’s case pursuant to
Rule 29(b), and thereby contest the
legal sufficiency of the trial evidence.
In so moving, counsel should challenge
the weight of the evidence to the
extent that it fails to establish guilt
beyond a reasonable doubt.
VI. Closing Argument
1. Counsel should be attentive to: a)
rules and limitations regarding closing
arguments by the defense and prosecution; b) rules of practice for raising
objections during summation; c) if
applicable, rules regarding the presentation of rebuttal argument by the
prosecution.
2. In preparing for the closing argument,
counsel should review the testimony
of all witnesses and aspects of all full
exhibits to determine what parts of
the case are consistent with the thematic elements of summation. Among
points to consider are: a) those facts
that are damaging to the prosecution’s
case; b) logical inferences that are supportive of the defense; c) information,
whether from direct or cross-examination or from defense or prosecution
witnesses, that strengthen the defense
argument; d) arguing the defense case
on the basis of anticipated jury
instructions; e) arguing the defense
case in anticipation of the prosecution’s summation.
3. Counsel should be attentive to the
content and manner of the prosecutor’s closing argument, and when the
permissible bounds of argument are
transgressed, an objection with either
a request for a cautionary instruction
or, if warranted, a mistrial subject to
tactical considerations.
VII. Jury Instructions
1. There may be certain local rules with
respect to proposed instructions, and
different judges may impose particular
practices with respect to receiving proposed instructions, jury charging, the

2.

3.

4.

5.

6.

7.

reliance upon boilerplate instructions,
and the manner in which the objections
to the instructions may be preserved.
Counsel should be knowledgeable as
to these aspects of charging the jury.
In revisiting the entire case counsel
should consider a written request for
modification of standardized instructions in a light specifically favorable to
the defense. Such requests may include
the option of returning a verdict on a
lesser-included-offense.
When a written request for modification to formal standardized instructions is made, counsel should support
said request with cited statutory
authority or case law.
Counsel should pose objection and
proffer argument against charging
those instructions requested by the
prosecution not supported by the
evidentiary state of the case.
If the court excludes instructions
requested by the defense counsel,
or includes in the charge to the jury
instructions objectionable to the
defense, counsel should fully preserve
the record both in filing the defense’s
request for instructions, as well as
offering an adequate legal challenge
to those instructions.
If any charge to the jury deviates from
those instructions that were initially
approved by the court, counsel should
object to those instructions as charged
that are materially prejudicial to the
defense. Where appropriate, counsel
should request that the court remedy
the matter by adding a curative
instruction.
When the court decides to supplement
its instructions when requested by the
jury, or if the jury expresses its inability to achieve unanimity, counsel
should request that the court inform
the parties of the supplemental charge
and give counsel an opportunity to
respond with a modification of the
proposed charge or to pose a formal
objection.

Editor’s Note: Attorney Practice Guide:
Criminal Defense Representation Part I –
The Pretrial Phase appeared in the
November/December 2008 issue of the
Rhode Island Bar Journal. Attorney
Practice Guide: Criminal Defense
Representation Part III – The PostVerdict Phase will appear in a future
Rhode Island Bar Journal issue. ❖
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This Month In Bar History
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February – 1981
The Rhode Island Bar Association, through the Public Service’s Lawyer Referral
Service for the Elderly, sponsored Ask a Lawyer educational programs specifically
aimed at addressing elderly legal issues. The innovative outreach programs were
held at centrally-located senior centers and featured volunteer Lawyer Referral
Service (LRS) attorneys presenting and answering questions on a range of legal
topics including consumer law, will and probate, and landlord/tenant issues.
According to Rhode Island Bar Association President Leo T. Connors, “Senior
citizen legal problems are often complicated by a lack of money and transportation.” Bar Elderly Program Coordinator Veronica Holland noted, “The effect of
double digit inflation upon elderly fixed incomes has resulted in many seniors
unable to pay for legal services when their need is great.” By the end of February
1981, the new program had delivered over 21 programs providing free legal information and advice to over 2,500 seniors.
Please Note: Free senior legal clinics and Ask a Lawyer programs remain pillars of
the Bar’s public service offerings and continue to rely on the active participation
of volunteer lawyers. Please see related stories in this issue of the Bar Journal.

Mediation and Arbitration Services
William J. Conley, Jr. Esq.
Is pleased to announce he is now providing mediation and
arbitration services in the following areas:
Labor, Employment, Construction, Business Disputes, and
related litigation matters for the public and private sector
Attorney Conley has alternate dispute resolution training in mediation
from the Mediation Training Institute International and in arbitration
from the Federal Mediation and Conciliation Service Institute.
THE LAW OFFICE OF
WILLIAM J. CONLEY, JR.
670 Willett Avenue, East Providence, RI 02915
telephone: (401) 437-0905
email: wconley@wjclaw.com
web: www.wjclaw.com
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EVERYTHING YOU NEED TO KNOW

ABOUT CHARITABLE GIFT PLANNING.
IN TIME FOR YOUR 3:45 APPOINTMENT!
Hundreds of lawyers rely on The Rhode Island Foundation
to help their clients make smart decisions regarding
charitable gift planning. Our services are discreet, expert -and free. Call us next time you need an answer. Or visit
our website to run the numbers for seven types of charitable trusts and annuities, using our online calculators.

THE RHODE ISLAND FOUNDATION
Since 1916 • (401) 274-4564
www.rifoundation.org

The professional’s source for charitable
gift planning expertise and technical assistance.
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We have New England’s
experts in ADR.
With the credentials to
prove it.
Karen Jalkut
Vice President
Labor, Employment,
Elections Division

Christine L. Newhall
Senior Vice President
Labor, Employment,
Elections Division

Catherine Shanks
Vice President
Construction Division

The alternative dispute resolution (ADR) experts in the
American Arbitration Association’s New England offices are
uniquely qualified to help you design practical, well-balanced
ADR programs and solutions for your organization. Whether
you need resolution options for construction, commercial,
labor or employment disputes or need elections services, our
experts can assist you. They have 15 to 30 years of knowhow and can help, no matter how complex your dispute
resolution needs.
Our New England-area ADR professionals are co-chairs of
industry committees and members of organizations such as
the ABA’s Forum on the Construction Industry; various labor
organizations in Connecticut, Massachusetts and Rhode
Island; the AAA’s National Labor/Management Advisory Task
Force and more. They are award winners. ADR Trainers.
Speakers. And they’re here to serve the New England area’s
ADR needs.
To confer with one of these AAA in-region experts,
call 1-877-856-3738.

JENNY SMITH DOESN’T SEEM WORTH SUING.

UNLESS YOU KNOW SHE’S ALSO JENNIFER KAMINSKI,
THE REAL ESTATE HEIRESS.

NEW WESTLAW PEOPLEMAP
Need to know who’s who in a potential lawsuit? Westlaw® PeopleMap is the new
tool that quickly helps you learn about people and their relationships to assets,
public records, legal filings – and other people. Before you’ve even started your
research, PeopleMap has made relevant connections between people from
billions of records across the country. So you can find out what you need to
know now. Westlaw PeopleMap: what’s in a name might surprise you.
To learn more, visit west.thomson.com/peoplemap or call 1-800-762-5272.

BETTER RESULTS FASTER.
© 2009 Thomson Reuters L-346061/2-09
Thomson Reuters and the Kinesis logo are trademarks of Thomson Reuters.
The data provided to you by Westlaw PeopleMap may not be used as a factor in establishing a consumer’s
eligibility for credit, insurance, employment purposes or for any other purpose authorized under the FCRA.

