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not passed down
through the gene
pool, it must be

taught.

RETIRED US SUPREME
COURT ASSOCIATE JUSTICE
SANDRA DAY O’CONNOR

Lessons in Democracy and the Law

Whenever I hear the lyrics to America the
Beautiful and particularly the last stanza of the
second verse, “Thy liberty in law;” I am always
moved. The very foundation of our form of
government is based on the concept of ordered
liberty embedded in our Constitution and the
Bill of Rights.

As T write this article, Egypt is in unrest.

Its President Morsi has just been forced to step
down by the military. Egypt is not only one of
the most populous countries, it has one of the
longest histories of any modern state, going
back to the 10th millenium BC. By contrast,
the United States is only 237 years old, and yet
it has had numerous transitions of presidential
power without incident (save the Civil War)
including the much debated election that result-
ed in the United States Supreme Court case of
Bush v. Gore. Regardless of one’s politics, as
citizens, we are uplifted by our country’s respect
for the rule of law, as evidenced by the peaceful
transition of power in 2000.

Although the history of democracy can be
traced back to ancient Athens in the 6th centu-
ry BC, no system has so radically changed the
world as has our own. Although it is not per-
fect, there is none better. However, many agree
that our democracy is in decline and will con-
tinue to decline, if we do not educate our young
people in how our system works.

I became passionate about the importance
of teaching civics in the classroom several years
ago when I heard Richard Dreyfuss, the actor,
speak on the subject in Martha’s Vineyard. He
was beginning a pilot program, hoping to use
the island as a test tube. He noted that a citizen’s
knowledge regarding how our government works
is acquired through learning. Dreyfuss lamented
that, unfortunately, our system of government is
doomed to decay and destruction if we continue
to fail to teach the next generation how our
government works.

I asked Mr. Dreyfuss to deliver his message
during our Bar’s annual meeting in June 2009,
where he made his case. Many of you heard him
speak. Around the same time, I learned about
iCivics, founded by retired U.S. Supreme Court
Justice Sandra Day O’Connor in 2009. She

developed iCivics based on her concern over the
steady decline of civics education in our schools.
Her program consists of a website that provides
free interactive games and teaching materials

on the subject for all schools. Justice O’Connor
noted, “Civic knowledge is not passed down
through the gene pool, it must be taught” Her
interesting teaching approach is based on the
fact that today’s children are accustomed to and
enjoy technology. Therefore, she chose comput-
ers and games as the vehicles for iCivics.

In an interview she said:
Games, like civics, are about navigating a
system — You learn rules, make choices, and
have to engage with the world in which you
are playing. Games are engaging for young
people. Rather than learning a dry list of
facts and figures about what the president
does, a student can learn about executive
power by being the president in a game,
making choices about what policies to sup-
port, how to conduct diplomacy, and dele-
gating power of executive agencies. If you
said the phrase, ‘delegating authority to an
executive agency’ to a seventh-grader, you
can imagine the look you’d get. But when
they are doing it in the context of a game,
it becomes both real and compelling. (See
Q&A: Supreme Court Justice Sandra Day
O’Connor/Amplify www.amplify.com, May
10, 2013).

In Rhode Island, we only have grade span
requirements for civics. There is no requirement
for a civics class. Instead, the implementation
of these requirements is on a piecemeal basis,
district-by-district or even school-by-school.
Individual teachers and administrators are
responsible for how civics is taught. Most
schools teach basic civics within an American
History course in the 8th, 10th and 11th grades.
It is broken down as: 8th Grade: American
History 1620 — 1890; 10th Grade: American
History 1500 — 1940; and 11th Grade:
American History 1600 — present day.

So, what other programs and resources are
there for teaching civics in Rhode Island? Our
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Bar Association sponsors and volunteer
members participate in Rhode Island
Law Day every May, at which lawyers
and judges team up to present lively dis-
cussions on the law and how it impacts
students, schools, family and friends. For
Law Day, in conjunction with the Rhode
Island Judiciary and the Rhode Island
Law Day Committee, our Bar develops
unique classroom lessons focusing on
issues including the illegal downloading
of music, reasonable expectation of pri-
vacy in school, search and seizure on
school property, and other topics of par-
ticular interest to students. It is wonder-
ful to see how interested and interactive
the students are when they are stimulated
by relevant subject matter. Our Bar also
offers lessons in the law and volunteer
lawyers to schools during the year
through our Lawyers in the Classroom
program and to adults at non-profit organ-
izations through our Speaker’s Bureau.

In the last few years, I learned about
an exciting civics education program,
Generation Citizen. Founded in
Providence, Rhode Island in 2008 by two
Brown University students, Generation
Citizen expanded dramatically beyond
our borders into other states. Google it
and see. It is doing wonderful work with
our students. It has a very different, but
effective, approach. Beginning with the
premise that our democracy is at risk, but
our young people can help save it if we

teach them how to participate, Generation
Citizen argues that traditional civics is
ineffective, because it is routine and bor-
ing. Their answer is to have the students
first identify and then address existing,
real world, local problems they have to
solve as a group, providing more mean-
ingful civics lessons through direct stu-
dent participation.

I worked with some Providence high
school students on such a project. At
first, I could not understand how this
approach could teach civics, but I then
saw the genius behind the method.
Addressing a much-needed cross-walk
safety project on a road in front of their
school, the students had to analyze the
process to achieve the implementation of
their goal. Was their road federal, state or
municipal? What was the proper govern-
mental authority to approach? Should
they contact someone in the legislature
or on the city council? What is their
argument for the societal benefit to a
cross walk with a speed bump? Involving
discussion, research, trial and error, the
project lasted an entire year, and, at the
end, the students accomplished their goal.
The project clearly stimulated their par-
ticipation in government and the desire
to learn more.

I suggest that we all consider the need
for a better, more active civics education
in this country starting in our own back-
yard. Your thoughts? <

Publish and Prosper in the

Rhode Island Bar Journal

The Rhode Island Bar Journal is one of the Bar Association’s best means of
sharing your knowledge and experience with your colleagues. Every year,
attorney authors offer information and wisdom, through scholarly articles,
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Rhode Island and around the United States. In addition to sharing valuable
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in many cases, receive Continuing Legal Education (CLE) credit for their
published pieces. The Bar Journal’s Article Selection Criteria appear on page
4 of every Bar Journal and on the Bar’s website at www.ribar.com.
Aspiring authors and pre-vious contributors are encouraged to contact
the Rbode Island Bar Journal’s Editor Frederick Massie by telephone:
(401) 421-5740 or email: fmassie@ribar.com.
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The federal govern-
ment is undoubt-
edly allotted the
ultimate say over
the criminalization
and regulation of
marijuana. But
now that public
opinion and a
growing number
of states are at
odds with federal
law and policy re-
garding marijuana,
can anything be
done to resolve
the tension?

Pot or Not: State or Federal
Government Regulation and
(De)Criminalization of Marijuana®?

With two states recently granting their citizens
the right to use marijuana for recreational pur-
poses)! at least sixteen states (and the District of
Columbia) recognizing the right to use medical
marijuana? approximately 73% of Americans
in favor of medical marijuana, and, according
to one national poll, 56% of likely voters in the
United States in 2012 favoring the legalization
and regulation of marijuana for any use; will
the United States government ever give up its
power to prosecute anyone in possession of
marijuana?

This brief overview: reviews the tension
between the federal government and individual
states regarding the use, cultivation and distri-
bution of marijuana; addresses some of the pros
and cons cited for decriminalization of marijua-
na; and offers some possible resolutions to this
increasingly divisive issue.

Who has the final say?

Under the Tenth Amendment of the United
States Constitution, “[t]he powers not delegated
to the United States by the Constitution, nor
prohibited by it to the States, are reserved to
the States respectively, or to the people”* The
question of whether the federal government or
individual states have the authority to regulate
a particular issue is often a bone of contention.
While there are many areas where both govern-
ments can assert concurrent authority, there is
often a question regarding which authority has
the ultimate say, especially when the two enti-
ties” regulations conflict.

Tenth Amendment case law addressing this
tension has covered such varying topics as: min-
imum wage and overtime standards for state
employees;® recognition of same-sex marriages
by various governmental agencies;® and reim-
bursement requirements for undocumented
immigrants”

One of the most frequently cited sources of
the federal government’s power to regulate and
criminalize behavior is under the Commerce
Clause, found in article I, section 8 of the United
States Constitution® Under the Commerce
Clause, “Congress is empowered to regulate
and protect the instrumentalities of interstate

commerce, or persons or things in interstate
commerce, even though the threat may come
only from intrastate activities.”®

The United States government has used its
authority under the Commerce Clause to regu-
late and criminalize drug use under the Con-
trolled Substances Act'® (CSA). Since 1970, the
CSA has divided controlled substances into five
“schedules” of drugs, Schedules I, 11, 11, IV and
V, with each schedule representing a different
level of usefulness and/or dangerousness of each
drug!! For example, a Schedule I drug is a drug
that has a “high potential for abuse,” has “no
currently accepted medical use in treatment in
the United States,” and is unsafe to use under
medical supervision!? In contrast, a Schedule V
drug is one that has “a low potential for abuse”
compared to the higher scheduled drugs, has
“a currently accepted medical use in treatment
in the United States,” and, if abused, will only
lead to “limited physical dependence or psycho-
logical dependence” compared to the higher
scheduled drugs!?

Since 1970, marijuana is classified as a
Schedule I drug under the CSA, the same as
ecstasy, LSD and heroin!* Therefore, the federal
government views marijuana as having a high
potential for abuse, no accepted medical use,
and finds it unsafe to use, even under medical
supervision.

This idea of marijuana’s supposed dangerous-
ness can be found in federal law since the 1930s,
most dramatically pronounced in testimony
before the House Ways and Means Committee
on the proposed Marihuana Tax Act of 1937.5
During the hearing, Harry J. Anslinger, the
country’s first drug czar, claimed that while
opium “has all the good of Dr. Jekyll and all
the evil of Mr. Hyde,” marijuana “is entirely the
monster Hyde, the harmful effect of which can-
not be measured.”'® He cited marijuana as the
cause of seven men committing a string of thirty-
eight robberies; another man robbing a hotel
clerk before killing him; two men killing a
policeman; a fifteen-year-old going insane from
the drug; and an ax murderer allegedly killing
his mother, father, three siblings and wounding
a dog after smoking marijuanal”
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While recent arguments against mari-
juana have certainly been based upon
more sound and concrete rationale than
the histrionics used by Anslinger in the
1930s, even recent anti-marijuana argu-
ments are in stark contrast with the ever-
increasing amount of research demon-
strating the positive effects of marijuana
for those with ailing medical conditions
and its minimal negative effects on the
average user.'® Some scientifically estab-
lished benefits include: 1) reducing nau-
sea, vomiting and pain, and improving
appetite and sleep in cancer patients under-
going chemotherapy; 2) treating and pre-
venting glaucoma; 3) preventing epileptic
seizures; 4) preventing cancer cells from
spreading; 5) reducing anxiety (when used
in small doses); 6) slowing the progression
of Alzheimer’s; 7) easing the pain felt
from muscle contractions in MS patients;
8) relieving the painful side-effects from
Hepatitis-C treatment; 9) helping treat
Crohn’s disease and ulcerative colitis; and
10) relieving arthritis pain?

While medical marijuana advocates
worked for decades to change the federal
government’s policy towards marijuana,
states have taken the matter into their
own hands. Although most states still
criminalize recreational marijuana use
and distribution, an increasing number
of states have been legalizing medical
marijuana use and cultivation since the
mid-1990s.

For example, in 1996, California voters
passed the state’s Compassionate Use Act,
which allowed “seriously ill” residents
to possess and use marijuana for medical
purposes?? It also allowed for primary
caregivers (those who grow marijuana
and provide it to patients unable to culti-
vate the marijuana themselves) exemption
from criminal prosecution for possession
and distribution of marijuana for medical
purposes?!

Unfortunately, state medical marijuana
laws such as California’s have not stopped
the federal government from arresting and
prosecuting medical marijuana patients
and caregivers. In 2002, the federal Drug
Enforcement Administration (DEA), along
with local law enforcement, raided the
home of Diane Monson, a California
resident and valid medical marijuana
patient?? While local law enforcement
concluded that Ms. Monson was in com-
pliance with state law, the DEA seized
and destroyed all of her medicine?3

Ms. Monson and another patient,



Angel Raich, filed for injunctive relief and
declaratory judgment in United States
District Court against the federal govern-
ment to prohibit the government from
arresting and/or prosecuting them for
possession of a controlled substance (i.e.,
marijuana)2* They argued that the United
States should not be able to criminalize
their medical marijuana possession or
cultivation under the Commerce Clause
because their activity did not affect inter-
state commerce?’

The Court rejected the plaintiffs’ argu-
ments, finding that Congress had the
authority to criminalize medical marijua-
na, even if the individual is cultivating the
plant entirely for home consumption. The
Raich Court did so without determining
whether individual medical marijuana
growers substantially affect interstate
commerce. Instead, it upheld Congress’
authority by determining that there was
a “rational basis” for the regulation2®

Is the Federal government’s stance on
medical marijuana cost-effective?

Since 1970, the United States has spent
approximately $1 trillion and arrested
approximately 17 million marijuana users
in President Nixon’s declared “War on
Drugs.”?’ In recent years, the federal gov-
ernment has reconsidered the priority
previously given to prosecuting marijuana
offenses. In fact, in October 2009, Attor-
ney General Eric Holder, through Deputy
Attorney General David W. Ogden, sent
a memorandum (the Ogden memo) to
United States Attorneys in states that had
enacted medical marijuana laws2® The
Ogden memo notes that while marijuana
is still viewed by the federal government
as a “dangerous drug,” the Department
of Justice is “committed to making effi-
cient and rational use of its limited inves-
tigative and prosecutorial resources”?’
Therefore, Ogden concludes, United
States Attorneys should still prioritize
prosecuting significant drug traffickers,
while lowering their priorities on prose-
cuting “individuals whose actions are in
clear and unambiguous compliance with
existing state laws providing for the med-
ical use of marijuana.’3°

Despite the 2009 Ogden memo, as
well as the continuing number of states
approving medical marijuana use and
cultivation, the federal government has
made it clear it will not tolerate even well-
regulated medical marijuana programs.

California and Colorado, arguably the
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two most liberal states on medical mari-
juana use thus far, have been targeted
especially hard by federal law enforce-
ment3! In January 2012, the federal
government sent letters to almost two-
dozen medical marijuana businesses in
Colorado giving them forty-five days to
shut down or be criminally charged3?
This was done, despite the fact that
Colorado’s medical marijuana program
is known to be the most highly regulated
in the country.33

What is Rhode Island’s stance
on marijuana?

As of April 1, 2013, possession of an
ounce (28 grams) or less of marijuana
is a fine-only offense in Rhode Island3*
making our state one of over a dozen to
recently decriminalize possession of small
amounts of the substance?® This is in
addition to our already-existing medical
marijuana law, which first went into
effect in January of 20063¢

Since 2006, our medical marijuana law
has experienced some bumps in the road,
especially with regard to the establishment
of marijuana dispensaries. For several
years, those who applied for approval
from the Rhode Island Health Department
were denied. In September 2011, the
Health Department approved three dis-
pensaries, but Governor Chafee refused
to issue the licenses, citing a concern that
the federal government would prosecute
owners and employees of the dispen-
saries3”

Last winter, the Governor endorsed
bills introduced in the General Assembly
to scale back the size of the dispensaries,
promising to license the dispensaries
under the amended law.>® The amendment
did pass, going into effect on June 14,
20123° and the dispensaries are projected
to open this year.*°

While the Governor ended up changing
his stance, the United States Attorney’s
Office for the District of Rhode Island
issued a statement on March 35, 2012,
noting that the Department of Justice’s
policies regarding the prosecution of those
cultivating and/or distributing marijuana,
even for medical use, had not changed
since the announcement of the state’s
proposed legislation! Therefore, the
federal government may still prosecute
anyone involved with the dispensaries
once they open.



What is the solution?

The federal government is undoubtedly
allotted the ultimate say over the criminal-
ization and regulation of marijuana. But
now that public opinion and a growing
number of states are at odds with federal
law and policy regarding marijuana, can
anything be done to resolve the tension?

In October 2012, a number of those
in favor of medical marijuana argued in
front of the United States Court of Appeals
in the District of Columbia, asking that
the Court order the DEA to at least recon-
sider rescheduling marijuana under the
CSA# The case was prompted after the
DEA once again rejected a petition (filed
ten years ago) to consider changing mari-
juana from its current Schedule I designa-
tion® Certainly, a reclassification of the
drug to a lower schedule under the CSA
would loosen the federal government’s
regulations. But would that be enough?

Perhaps if more states continue to
decriminalize and regulate marijuana in a
safe, controlled manner, and more research
is able to document the real risks and
benefits from using the drug, then the
federal government will feel less need to
combat its presence in the United States.

Another policy change from the United
States Attorney General could help reduce
the amount of federal funds used to com-
bat legitimate medical marijuana users
and cultivators. However, as we have seen
from the Obama Administration’s actions
following the release of the Ogden memo
in 2009, a policy change is no guarantee.
Indeed, since the memo was issued, the
Obama Administration has instituted a
crackdown on marijuana dispensaries
that far exceeds anything done under the
Bush Administration®* So what was the
point of the memo?

What is a more concrete, yet perhaps
less likely solution is to change federal
law regarding marijuana. Until that hap-
pens, citizens in states that decriminalize
marijuana for any purpose will remain in
a haze as to whether they will be arrested
and prosecuted for possessing, manu-
facturing or distributing the Schedule I
narcotic.
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ENDNOTES

1 Laura L. Myers, Marijuana goes legal in
Washington state amid mixed messages, REUTERS,
December 6, 2012, available at http://www.reuters.
comlarticle/2012/12/06/us-usa-marijuana-
washington-idUSBRE8B5061.20121206.
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FREE CLE SEMINAR

Foreclosure Prevention
and Defense for Homeowners
and Tenants

On September
27th, from 12:00
to 3:00 pm, at the
Rhode Island Law
Center, at 115
Cedar Street in
Providence, there
is a 3.0 credit CLE
seminar providing basic information about preventing
foreclosure, defending foreclosure-related evictions
and providing insight on the practices and procedures
surrounding foreclosure defense.

Sponsored by the Rhode Island Bar Association and
the Rhode Island Legal Services, Inc. Foreclosure
Prevention Project, the seminar is offered free of
charge to all members of the Bar Association’s pro
bono programs and to those who agree to join a pro
bono program prior to attending. All participants must
agree to accept a pro bono foreclosure case or to par-
ticipate in a foreclosure-related community legal clinic.

Pre-registration is strongly recommended. To register
for this seminar, please contact John Ellis or Elisa King
by email: jellis@ribar.com eking@ribar.com or tele-
phone: (401) 421-7799 or (401) 421-7758.

Dear Colleagues:

It is hard to imagine losing your home. To assist
homeowners impacted by the housing crisis, the
Bar Association has joined forces with Rhode
Island Legal Services to expand foreclosure-related,
pro bono legal assistance services. Our goals are
to inform the public of available actions to avoid
foreclosure, handle foreclosure cases for those who
no longer have options and or financing to address
saving their home, provide assistance in preventa-
tive case areas related to foreclosure, and offer
statewide legal clinics. In the coming months,
comprehensive, free seminars covering relevant
foreclosure issues will be offered to all of us inter-
ested in contributing to this worthwhile pro bono
effort. Today, we are asking for your support.

To sign-up or learn more, please contact Public
Services Director Susan Fontaine by email:
sfontaine@ribar.com or telephone: (401) 421-7758.

Thank you in advance for your willingness to
advocate for those in need.

Sincerely,
' g > 4
iz

J. Robert Weisberger
President

= Greenville Inn
-.-j 36 Smith Avenue
\/. < Greenville, RI 02828

:% (401) 949-4020

The Rhode Island Bar Association gratefully acknowledges the following Hometown Teams
and businesses for their support of the Pro Bono Foreclosure Prevention Project,
commitment to public service and pro bono case placement at the 2013 Annual Meeting.
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Tivo cases with
virtually identical
facts, asserting
identical constitu-
tional challenges
to two laws that
harm lesbian and
gay people with
opposite results
from the same
Court on the

United States v. Windsor:
Another Victory for Gay Rights

On June 26, 2013, the U. S. Supreme Court
handed down two opinions pertaining to same-
gender marriages. In Hollingsworth v. Perry,
No. 12-144, the Court considered a challenge to
the constitutionality of California’s Proposition
8, which had overturned a state Supreme Court
ruling legalizing same-gender marriages. The
Supreme Court found the challenge non-justi-
ciable. In United States v. Windsor, No. 12-307,
the Court struck down the federal Defense of
Marriage Act (DOMA).

This article proceeds in three parts. Part I
considers the Court’s inconsistent approach to
issues of justiciability in the two cases. Part II
considers the basis of the Court’s ruling on
the merits in Windsor. Part III looks at Justice
Scalia’s dissent and the possible implications
for future gay rights litigation.

Part I: Justiciability and Standing

The Court’s two opinions, taken together,
are incoherent on the question of standing. This
is precisely the type of incoherence that drives
Critical Legal Studies (CLS) scholars wild. The
CLS movement loves to argue that cases and
precedents “are bereft of any set of determinate
legal principles, giving judges a huge amount of
discretion ‘to ignore constitutional provisions,
statutes, precedents, evidence, and...legal argu-
ments’ to come to whatever outcome they
desire!

In Hollingsworth, the Supreme Court ruled
that neither it nor the Ninth Circuit Court of
Appeals had Article IIT jurisdiction, because
there was no case or controversy.2 Respondents
in the high court, plaintiffs in the District Court,
were “two same-sex couples who wish to marry
[and had] filed suit in federal court, challenging
Proposition 8 under the Due Process and Equal
Protection Clauses of the Fourteenth Amend-
ment....”3 Plaintiffs won in the District Court;}
and the California elected officials who had been
named as nominal defendants — the Governor
and Attorney General — declined to appeal.

The proponents of Article 8 sought to intervene
to defend the constitutionality of their ballot
initiative. The Ninth Circuit, sensing trouble,
certified a question to the Supreme Court of

California about the matter of standing. The
certified question was specifically whether
Proposition 8 proponents have standing to liti-
gate the validity of Proposition 8 under the
California Constitution or “otherwise under
California law” a question on which the
California Supreme Court has final say.

The California Supreme Court ruled unani-
mously that the Proposition 8 proponents do
have standing under California law to prosecute
precisely the appeal that they were prosecuting?
That was good enough for the Ninth Circuit, as
it should have been.

But, it was not good enough for the U.S.
Supreme Court. Taking a narrow, crabbed, view
of standing, the majority held that the Proposi-
tion 8 proponents lacked standing. Thus, there
was no case or controversy, and no Article 11T
jurisdiction.

The short of it was that, in Hollingsworth,
the gay-rights advocates who had filed the law-
suit could not appeal the favorable District Court
ruling because they had won in the District
Court. Thus, they were no longer aggrieved.

In Windsor, the Supreme Court came to the
opposite conclusion on a substantially identical
set of facts. In Windsor, exactly as in Hollings-
worth, the Respondent in the High Court, the
plaintiff in the District Court, was in a same-sex
marriage. In Windsor, exactly as in Hollings-
worth, the plaintiff was disadvantaged by a law
that discriminated against lesbian and gay peo-
ple. In Windsor, exactly as in Hollingsworth,
the plaintiff filed suit in federal court challeng-
ing the offending law under the Due Process
and Equal Protection clauses of the Fourteenth
Amendment. In Windsor, exactly as in Hollings-
worth, the plaintiff won in the District Court?
and the nominal defendant — the Federal Govern-
ment — was pleased with and fully supported
the outcome.

Nevertheless, in Windsor, the Supreme Court
came to the opposite conclusion as it had in
Hollingsworth. In Windsor, the Court found
a live controversy and, therefore, jurisdiction.

How did the Court rationalize away its result
in Windsor? First, by arguing that there are
“prudential” concerns (translation: there may
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not be jurisdiction, but we want to do
this anyway): “Were this Court to hold
that prudential rules require it to dismiss
the case...extensive litigation would
ensue. The district courts in 94 districts...
would be without precedential guidance....
in cases involving the whole of DOMA’s
sweep....””

Of course, exactly the same was true
in Hollingsworth. The Court’s failure
to rule in Hollingsworth means that the
district courts in 94 districts are without
precedential guidance in cases that seek
to undo statewide voter bans on same-
gender marriage (or other discriminatory
statutes) based on the due process and
equal protection clauses of the Fourteenth
Amendment.

Second, the Supreme Court rational-
ized away its result in Windsor by saying
that “the attorneys for BLAG [the Biparti-
san Legal Advisory Group, a group of
Congressmen that had intervened to sup-
port DOMA] present a substantial argu-
ment for the constitutionality of...DOMA.
BLAG’s sharp adversarial presentation of
the issues satisfied [our] concerns that
otherwise might counsel against hearing
an appeal from a decision with which the
principal parties agree.”®

Exactly the same was true in Hollings-
worth. The proponents of Proposition 8
presented substantial arguments for the
constitutionality of the measure; and they
made a sharp adversarial presentation.
And, into the bargain, the California
Supreme Court had held that, under
California state law, those proponents
had standing to make that sharp adver-
sarial presentation to the Court.

Two cases with virtually identical facts,
asserting identical constitutional chal-
lenges to two laws that harm lesbian and
gay people with opposite results from the
same Court on the same day! No one need
wonder why the Critical Legal Studies
scholars argue that the law is incoherent.

Part II: The Basis of the Ruling
in Windsor

Windsor was primarily about equal
protection and equal rights. Yet the
Court’s opinion was not based on equal
protection jurisprudence.

Broadly speaking, the Supreme Court’s
equal-protection jurisprudence involves
a basic bifurcation. Laws that do not
implicate a suspect class (such as race)
or a fundamental liberty interest (such as
marriage) are reviewed very deferentially.



They must only demonstrate a rational
relationship to a legitimate government
interest. Under such a deferential test, vir-
tually any statute can be upheld? Cases
that do implicate a suspect class or fun-
damental liberty interest are subject to
heightened scrutiny. In fact, so-called
heightened scrutiny is often just a euphe-
mism for impermissible, as Professor
Gerald Gunther noted in a 1972 law
review article in which he referred to
“scrutiny that [is] ‘strict’ in theory [but]
fatal in fact...” For years, virtually any
law subjected to strict scrutiny was struck
down. In Windsor, all the briefs (on both
sides) recognized (correctly) that the case
was about equal protection.

Writing for the United States, Solicitor
General Donald B. Verrilli, Jr., summed
up his argument this way: “Section 3 of
DOMA violates the fundamental constitu-
tional guarantee of equal protection.”!!
The United States argued that the Court
should apply heightened scrutiny to
DOMA. Verrilli’s brief then walked
through each of the four major indicia
that the Court has used to determine
when heightened scrutiny applies. “First,
gay and lesbian people have been subject
to a significant history of discrimination
in this country.... Second, sexual orienta-
tion, unlike disability or age, generally
bears no relation to ability to participate
in or contribute to society.... Third,
discrimination against gay and lesbian
people is based on immutable or distin-
guishing characteristic.... Fourth, gay and
lesbian people are a minority group with
limited political power”? The United
States only erred later in its brief when
it stated, incorrectly, that if the Court
applied the rational relationship test
DOMA would survive3

Edith Windsor did not make that latter
mistake. Her brief recognized the basic
bifurcation of equal protection taxonomy,
and argued that DOMA fails under either
standard: “The federal government’s
decision to treat [same-gender couples]
differently, based solely on their sexual
orientation, triggers, and fails, heightened
scrutiny. But even under rationality
review, DOMA is unconstitutional ” ™

The other side also recognized correct-
ly what the case was about. In support
of DOMA, BLAG stated: “In considering
DOMA’s constitutionality, the Court
should apply rational basis review as it
previously has done when considering
classifications on the basis of sexual ori-
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entation.”” Perhaps BLAG’s strongest
argument was when it urged that the
Court should not now create “the first
new suspect or quasi-suspect class in
forty years.”16

So, Edith Windsor understood that
this case was about equal protection. The
United States understood that the case
was about equal protection. Even BLAG
understood that the case was about equal
protection. But the Supreme Court appar-
ently did not. In point of fact, although
the Supreme Court ruled clearly that
DOMA is unconstitutional, no matter how
often one reads the opinion, the Court’s
reasoning is, at best, vague and unclear.

Justice Kennedy’s opinion for the
Court did not acknowledge the basic
taxonomy of equal protection cases and
jurisprudence. It did not tell us where
governmental classifications based on
sexual orientation fit into that taxonomy.
It cited, in passing, a couple of equal pro-
tection cases,”” but nowhere does Justice
Kennedy’s opinion state that the decision
is grounded, however vaguely, in equal
protection jurisprudence.

Likewise, Justice Kennedy’s opinion
cites a couple of substantive due process
cases)® but nowhere does the opinion
state that the decision is grounded, how-
ever vaguely, in substantive due process.
In his (scathing) dissent, Justice Scalia put
the matter piquantly, but not unfairly:
“The majority never utters the dread
words ‘substantive due process, perhaps
sensing the disrepute into which that
doctrine has fallen, but that is what [its]
statements mean.” "

In fact, the closest the majority deci-
sion comes to stating a doctrinal basis for
its ruling is federalism: “By history and
tradition the definition and regulation
of marriage...has been treated as being
within the authority and realm of the
separate States.”?? Justice Kennedy sup-
ported this proposition by citing the fact
that “[m]arriage laws vary in some respect
from State to State”?' For instance, the
minimum age to marry is 16 in Vermont,
but only 13 in neighboring New Hamp-
shire. Most states prohibit first cousins
from marrying, but Iowa does not??* The
short of it is that Windsor was decided
not on equal protection grounds, but on
the grounds that states have the right to
define who may marry.

The obvious problem with this is that,
by saying that every state has the right
to decide who may (and who may not)



marry, the Court left the door open for
states to prohibit marriage equality as,

in fact, 30 states do today. Chief Justice
John Roberts, who is no fool, not only
recognized this obvious fact, but jumped
all over it, emphasizing the point in his
dissent. “It is undeniable that [the Court’s]
judgment is based on federalism[,]”
Roberts said; the Court has found no
cognizable equal protection violation.
Indeed, Roberts gloats, “the majority goes
out of its way to make this explicit...”?3

Sadly, Roberts is completely correct.
To the extent that the Court’s opinion in
Windsor has a doctrinal basis, it is feder-
alism, not equal protection. There is little
in the decision that will help with future
litigation seeking to overturn state bans
on marriage equality.

I am aware of the counter-argument
to my position. What is important here is
not how the Court reached its conclusion.
It is the real-world result. DOMA was
struck down. Remember that, in Katzen-
bach v. McClung?* the Civil Rights Act
of 1964 was upheld based on the com-
merce clause, not equal protection, but
the real-world result was what mattered.
The Civil Rights Act of 1964 remained
on the books and was not struck down.
(In Katzenbach, Justice Goldberg filed
a wonderful concurrence that said, in
effect, “Hey, guys, the Civil Rights Act
is about equal rights, not commerce.”%’)
Remember that, in National Federation
of Independent Business v. Sebelius?® the
Affordable Care Act (a.k.a. Obamacare)
was upheld based on the power to tax,
not based on the commerce clause, but
the real-world result is what mattered.
The Affordable Care Act remained on
the books and was not struck down.

The Affordable Care Act decision,
however, is instructive. The Court mus-
tered a five-justice majority to uphold the
Act by means of the four liberal justices,
Ginsburg, Breyer, Sotomayor, and Kagan,
voting correctly that the statute is consti-
tutional under the commerce clause
because there is a national market per-
taining to medical care and pharmaceuti-
cals. They were joined by Roberts, who
said that the commerce clause does not
apply, but that the statute could be upheld
based on Congress’s power, under Article
I, Section 8, clause 1, to “lay and collect
taxes”: “The Affordable Care Act’s

continued on page 32
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Lunch with Legends:

Vincent J. Chisholm was born in Providence

in June of 1929, just a few months before the stock market crash
and the commencement of the Great Depression. Though he was
invited to leave LaSalle Academy during his
sophomore year, and spent only one subsequent
year at Mt. Pleasant High School, industrious, then
seventeen-year-old Chisholm joined the Air Force
in 1946. After serving in Alaska and the Aleutian
Islands, he returned to Rhode Island to attend

the University of Rhode Island, where he began
studying accounting. After two years, he left URI
to pursue a law degree from Boston University.

He graduated from BU in 1954, “broke but [with-
out]...any bills[,]” completed a six-month clerk-
ship with the East Side firm, Zietz & Sonkin,

and gained admission to the Rhode Island Bar the
same year. He practiced with notables like Eddie
Friedman, Congressman Fernand St. Germain, and
Leonard Decof, and recounts John Keenan, Joe
Kelly, and John Dolan as erstwhile, skilled opponents. He currently
serves of counsel at Chisholm Chisholm & Kilpatrick, where he
practices with his son, Robert. He received one of the Rhode Island
Bar Association’s most prestigious honors, the Ralph P. Semonoff
Award for Professionalism in 2008. In support of his nomination
for this accolade, a fellow lawyer wrote: “He achieved extraordi-
nary results in these very difficult cases, due, in large part, to his
considerable legal skills, his high level of preparation, his persever-
ance and, perhaps most significantly, his charm and integrity”
Excerpts from our conversation with this 59-year bar veteran follow.

What skills or qualities of yours would you attribute to your
success and long-standing career as an attorney? When 1 first
started practicing with Eddie Friedman, he was a big, tall handsome
fellow with a bellowing voice, so I started to behave in the same
fashion. But I soon realized that was not the right way to go. When
I calmed down, I did much better. So I try to be patient, and I try
to look at the clients attentively, without any distraction, and I
think that helps. When they see you’re looking right at them, not
thinking of anything else but them, that counts a lot.

What is the best advice that you’ve ever received? Judge
Conlon, who used to be in the Supreme Court, told me one day,
“You want to be a successful lawyer?” 1 said, “Sure” He says,

Trailblazers, Trendsetters and
Treasures of the Rhode Island Bar

Vincent J. Chisholm

Matthew R. Plain, Esq.
Taylor Duane Barton & Gilman, LLP, Providence

Elizabeth R. Merritt, Esq.

“If you get a good case, try it, don’t settle it” I don’t entirely agree
with that, but it can help.

What has been one of the biggest challenges or
obstacles over the course of your legal career?
What was kind of difficult for me was doing a

lot of medical research, but I had some help. We
didn't have any medical school in Rhode Island,
and Brown didn’t have their science building over
there. As a result, I'd go up to Boston to the
Harvard Medical School and study up there. And
it paid off. It was a lot of work, but I found med-
ical malpractice exciting, but very, very difficult.
What helped me in addition was my wife was a
registered nurse, and, in that capacity, she also did
some medical research for grants and stuff like
that. That helped me a great deal. But I think that
was the toughest thing, to analyze these cases to
see what they had and what they didn't have.

What challenges do you foresee for newer members of the Bar?
Apart from the overwhelming expense of becoming a lawyer?
It seems to me at the present time the prospects are not that prom-
ising. I expect when we get over this recession and business picks
up more, it will be better.

What advice would you give to newer members of the Bar?
Number one, behave. Dress well, it’s important. And instead of
standing around, if you don’t have a client with you, go in the
courtroom and listen to what the judges are saying, whatever the
issue may be. You never know how much you can learn just by
keeping your ears open and paying attention. Also, if you give your
client your absolute, undivided attention, they have confidence that
you’re really interested in doing the right job. And, obviously, be
courteous with them.

Would you do it all again? Overall, T have and had a pretty good
life.

Attorney Chisholm has both a good life and a distinguished career.
His work ethic and attentiveness to his clients are things that we
should all strive to emulate.
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CLE Publications
Order Form

NAME

FIRM or AGENCY

MAILING ADDRESS (Cannot be a RO. Box)

CITY & STATE

ZIP PHONE

EMAIL ADDRESS

BARID #

[[] Check enclosed (made payable to RIBA/CLE)
Please do not staple checks.

[ ] MasterCard [ JVISA [ JAMEX [ Discover

Exp. Date

Card No.

Signature

CLE Publications

Rhode Island Bar Association
115 Cedar Street

Providence, Rl 02903

Mail entire page to:

OFFICE USE ONLY

Total Handling Cost

Up to $45 $6

Check No. $45.01- $75 $9

$75.01- $100 $12

Date Rec’d $100.01+ $15
Amount Please allow 2-3 weeks for
delivery. All books are sent

Date Sent by FedEx Ground.

Choose

Title Book #| Price Book‘ USB | Qty. | Total
Bankruptcy
Avoiding Foreclosure/Loan Modifications | 10-14 | $40
Business
Commercial Law 2013: Update on Recent | 12-13 | $40
Developments (available after 9/30/13)
Family Law
QDRO Practice in RI from A-Z 09-13| $40
Law Practice Management
Billing Clients 13-02| $25
Establishing a Law Firm in Rl 09-19| $25
Planning Ahead 09-14 /$39.95
Practical Skills
Workers” Compensation Practice in 12-11| $45
Rhode Island
Planning for and Administering an Estate 12-09| $45
Residential Closings 12-07| $70
Domestic Relations Practice 12-06| $70
Civil Practice in Superior Court 12-03| $45
Basic Commercial & Real Estate Loan 12-02| $70
Documentation
Civil Practice in District Court 12-01| $45
Organizing a Rhode Island Business 11-18| $55
Criminal Law Practice in Rl 11-16| $55
Probate/Elder Law
Medicaid Forms and Regulations 11-15| $35
Administrative Local Rules PR-13| $65
Real Estate
The Ins & Outs of Landlord Tenant Law 11-11| $15
RI Title Standards Handbook (through 4/13) |TS-13| $35
Trial Practice
Auto Accident Reconstruction 13-01| $35
Recent Developments in the Law 2013 RD-13| $55
(available after 10/16/13)
DUI Update 2012 12-04| $35
Soft Tissue Injuries Explained 11-12| $35
Social Host Law 09-11] $25
Model Civil Jury Instructions 03-02 |$49.95
Workers’ Compensation
RI Law of Workers” Compensation ‘WC—12‘ $40 ‘ ‘

Publication  Shipping and Books $
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Shipping/Handling $

Sub-Total $

7% R.l. Sales Tax $

Total $

Detach Here



Rl Bar Association Continuing Legal Education Seminars

Register online at the Bar’s website www.ribar.com and click on CONTINUING LEGAL EDUCATION in the left side menu
or telephone 401-421-5740. All dates and times are subject to change.

September 12
Thursday

September 18
Wednesday

September 19
Thursday

September 20
Friday

September 24
Tuesday

September 26
Thursday

September 27
Friday

September 30
Monday

Food For Thought

Nursing Homes Admissions — An Overview
RI Law Center, Providence

12:45 p.m. — 1:45 p.m., 1.0 credit

An Ethical Day at the Movies

Annual Risk Management Seminar
Rhodes-on-the-Pawtuxet, Cranston
5:00 p.m. — 8:00 p.m., 3.0 ethics credits

An Ethical Day at the Movies
Annual Risk Management Seminar

Rhodes-on-the-Pawtuxet, Cranston
2:00 p.m. — 5:00 p.m., 3.0 ethics credits

An Ethical Day at the Movies
Annual Risk Management Seminar

Rhodes-on-the-Pawtuxet, Cranston
9:00 a.m. — 12:00 p.m., 3.0 ethics credits

Food For Thought

Nursing Homes Admissions — An Overview
Phil’s Main Street Grille, Wakefield

12:45 p.m. — 1:45 p.m., 1.0 credit

Food For Thought

Defense of Child Support Arrearage
RI Law Center, Providence

12:45 p.m. — 1:45 p.m., 1.0 credit
Also available as a LIVE WEBCAST

Foreclosure Prevention and Defense For
Homeowners And Tenants

Sponsored by the Rhode Island Bar
Association & Rhode Island Legal Services,
Inc. Foreclosure Prevention Project

RI Law Center, Providence

12:00 p.m. — 3:00 p.m., 3.0 credits

2013 Commercial Law Update
RI Law Center, Providence
9:00 a.m. — 1:00 p.m.

4.0 credits + .5 ethics

October 8
Tuesday

October 16
Wednesday

October 17
Thursday

October 23
Wednesday

October 31
Thursday

Nuts & Bolts of Collections

RI Law Center, Providence

2:00 p.m. — 5:00 p.m.

2.5 credits + .5 ethics

Also available as a LIVE WEBCAST

Recent Developments 2013
Crowne Plaza Hotel, Warwick
9:00 a.m. — 4:30 p.m.

6.0 credits + 1.0 ethics

Food For Thought

Commercial Leases & Evictions
RI Law Center, Providence

12:45 p.m. — 1:45 p.m., 1.0 credit
Also available as a LIVE WEBCAST

Food For Thought

Workers Compensation Law Update
Holiday Inn Express, Middletown
12:45 p.m. — 1:45 p.m., 1.0 credit

Food For Thought
Workers Compensation Law Update

RI Law Center, Providence
12:45 p.m. — 1:45 p.m., 1.0 credit

Times and dates subject to change.
For updated information go to www.ribar.com

NOTE: You must register on-line for live webcasts.

Reminder: Bar members may complete three credits through participation in online CLE seminars. To register for an online
seminar, go to the Bar’s website: www.ribar.com and click on CONTINUING LEGAL EDUCATION in the left side menu.
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EXPERIENCED, THOROUGHLY PREPARED
& SUCCESSFUL TRIAL ATTORNEY

Since 1984, I have been representing people who have been physically and emotionally
harmed due to the criminal acts or negligence of others. I have obtained numerous
million dollar plus trial verdicts and many more settlements for victims of birth injury,
cerebral palsy, medical malpractice, wrongful death, trucking and construction accidents.

Counting criminal and civil cases, I have been lead counsel in over 100 jury trial verdicts.

My 12 years of working in 3 different prosecutors’ offices (Manhattan 1982-84;
Miami 1984-88, R.I.A.G. 1988-94) has led to my enduring commitment to seek justice.

I welcome your referrals. My case load is exceptionally small.
I do and will continue to personally handle every aspect of your client’s
medical malpractice or serious personal injury case from beginning to end.

THE LAw OFFICE OF DAVID MOROWITZ, LTD.

Board Certified in Civil Trial Advocacy by the National Board of Trial Advocacy*

www.morowitzlaw.com
155 SOUTH MAIN ST, SUITE 304, PROVIDENCE, RI 02903
(401) 274-5556 (401) 273-8543 FAX

I am never too busy to promptly return all phone calls from clients and attorneys.

*The Rhode Island Supreme Court licenses all lawyers in the general practice of law.
The Court does not license or certify any lawyer as an expert or specialist in any particular field of practice.
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Jenna Wims Hashway, Esq.

Judicial Law Clerk to Chief
Justice Paul A. Suttell,
Rhode Island Supreme Court

From 1952
through 1965,
Metals & Controls
Corp and its
successor, lexas
Instruments in
Attleboro,
Massachusetts pro-
duced enriched
uranium fuel ele-
ments under gov-
ernment contract
for the Air Force,
the U.S. Naval
Reactors Program,
and others...

Cold War Cancer:

Texas Instruments and the Energy
Employees Compensation Program

Like many other veterans of World War II, Lou
Wims returned to his home in Rhode Island
determined to get a good job, start a family and
enjoy the benefits of life in peacetime. In 1946,
Metals & Controls Corp. (M&C), a manufac-
turing firm in Attleboro, MA, offered the
opportunity for Lou to leave textile mill work
behind and become a part of a new growth
industry. Metals & Controls fabricated clad
metal products for use in the electrical and jew-
elry industries! M&C also produced nuclear
fuel elements and components for the U.S. Navy
and other customers?

After the first atomic bomb was detonated
over Hiroshima, ushering in the nuclear age,
the defense industry, and its contractors such as
M&C, expanded to include nuclear technology.
A technology that, while still in its infancy,
would dominate world politics and play a key
role in the new kind of war looming over the
horizon, the Cold War. Lou, and thousands
like him, left one war behind, only to fight the
homefront battle of supplying nuclear elements
to fuel the arms race. Decades would pass before
the casualties of this effort were appreciated or
counted.

Lou Wims worked at M&C until it was
acquired by Texas Instruments (TI) in 19593 He
was thereafter employed by Texas Instruments
until his retirement in 19835, trading in his blue
collar for a white one as he rose from a plum-
ber’s helper to the plant and facilities manager,
responsible for the entire Attleboro facility.

In its heyday, the Attleboro operation
spanned twenty-three buildings and employed
as many as 6,000 people? TI employees worked
and played together in softball leagues, baseball
leagues, golf tournaments and outings, all of
which were covered by The Attlegram, the
company’s weekly newspaper. Annual Kiddies
Day events were held with carnival rides on the
company grounds or, in later years, at Rocky
Point or Lincoln Park. For many, working at
TI was a family affair, with husbands, wives,
brothers and sisters all employed at the Attleboro
site’ Lou’s wife, Ella, worked for a short time
at M&C (where he coached her softball team),
and three of their five children worked at TT for

varying lengths of time.

Although later known for its production of
electronic calculators, from 1952 to 1981 TI
conducted uranium operations on the Attleboro
site® Initially, M&C fabricated enriched urani-
um foils. From 1952 through 1965, M&C and
its successor, TI, produced enriched uranium
fuel elements under government contract for
the Air Force, the U.S. Naval Reactors Program,
and others, including some commercial cus-
tomers/ From 1965 through 1981, TI fabricated
fuel for the High Flux Isotope Reactor at Oak
Ridge National Laboratory and other govern-
ment-owned reactors8 In fact, the Attleboro
facility was “the first non-governmental facility
allowed to fabricate fuel for nuclear reactors.”’
Most waste material from these projects,
including scrap metal, was processed onsite and
then shipped to U.S. government sites for dis-
posall® However, some contaminated materials
were burned at the Attleboro facility and some
were buried on site!! TI may also have dumped
some contaminated materials at a private land-
fill on the Attleboro-Norton line. In November,
2012, TI entered a consent agreement, paying
$15 million dollars to the U.S. Army Corps. of
Engineers to settle a lawsuit claiming that TT
disposed of radioactive uranium at that land-
fill12 Remediation of radioactive contamination
at TD’s Attleboro site began in 1981 and was not
completed until 199713

Lou was diagnosed with lung cancer in 1997
and died eleven months later. TI sold off the
last remaining portion of what was once one of
the region’s “biggest and best-known manufac-
turing operations” in 2006 Left behind in
Attleboro and nearby communities were many
retirees and former employees, with a number
developing cancer of one type or another!

Word spread slowly among former co-work-
ers that there was a federal program to com-
pensate TI employees with cancer, the Energy
Employees Occupational Illness Compensation
Program (EEOICP).!¢ Although the program had
been in effect since 2001, with $26.2 million in
compensation relating to the Attleboro site paid
as of January 2013, only a small percentage of
those eligible were even aware of the program?!”
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Although TT stated that it was cooperating
with government officials, a TI executive
admitted that “very few former employees
use the resources we have provided.”!8
That changed on February 6, 2013 when
U.S. Rep. Joseph Kennedy III learned
about reports of higher cancer rates among
former TI employees and the relative lack
of communication regarding the availabil-
ity of the compensation program!®
Kennedy questioned TI CEO Richard
Templeton during a hearing on Capitol
Hill, and elicited his agreement to re-
examine the communication effort to see
“if there’s more that could be done”°
On February 19, 2013, almost fifteen
years after he died, a letter addressed
to Lou Wims arrived at his home in
Pawtucket (still occupied by a family
member) informing him: “Our records
indicate that you worked for Metals and
Controls Corp, and/or Texas Instruments
Incorporated in Attleboro, Massachusetts
between 1952 and 1967 It is possible that
you may be eligible for benefits pursuant
to the Energy Employees Occupational
Illness Compensation Program Act.”*
The letter provided a toll-free number
and a website address for the Department

of Labor’s New York Resource Center
designated to handle all of the claims
related to the Attleboro property.??

Lou Wims was my father, and prior
to the arrival of this letter, I had no idea
that TT was an “an atomic weapons em-
ployer;”®3 that the site was contaminated
for decades, or that my dad’s cancer might
have been caused by exposure to radia-
tion. Although I was familiar with the
use of compensation funds as an alterna-
tive to the tort system, I had never heard
of the EEOICP. I wasn’t alone.

That week, letters arrived at the homes
of at least 2,200 former TI employees?*
When I spoke with the New York Resource
Center later that week, I learned their
phone had been ringing off the hook.
Although the claim forms are relatively
simple, it is inevitable that, as word
spreads, more former TI employees will
turn to attorneys for assistance. This
article provides a brief overview of the
program and a guide to attorneys who
undertake to assist claimants.

The Energy Employee Occupational
lliness Compensation Program Act
In 2000, Congress passed the EEIOC-

SOLACE, an acronym for Support of
Lawyers, All Concern Encouraged, is a

new Rhode Island Bar Association program
allowing Bar members to reach out, in a
meaningful and compassionate way, to their

colleagues. SOLACE communications are

o

PA, finding that
“Since the inception of the nuclear
weapons program and for several
decades afterwards, a large number of
nuclear weapons workers at sites of
the Department of Energy, and at sites
of vendors who supplied the Cold War
Effort were put at risk without their
knowledge and consent for reasons
that, documents reveal, were driven by
fears of adverse publicity, liability, and

employee demands for hazardous duty
»25

pay.
Congress noted that recently discovered
records documented “unmonitored expo-
sures to radiation” at sites nationwide that
the Department of Energy (DOE) self-
regulated and that “[n]o other hazardous
Federal activity has been permitted to be
carried out under such sweeping powers
of self-regulation”2¢ Further, Congress
found that “State workers’ compensation
programs do not provide a uniform means
of ensuring adequate compensation for
the types of occupational illnesses and
diseases that relate to the employees at
those sites,” and thus, “[t]o ensure fair-
ness and equity;” Congress directed that

a fund be established “on the books of

SOLACE

Bar Members

in Times

email network where members may then
respond. On a related note, members using
SOLACE may request, and be assured of,

through voluntary participation in an email-

based network through which Bar members may ask for help,

or volunteer to assist others, with medical or other matters.
Issues addressed through SOLACE may range from a need for

information about, and assistance with, major medical problems,

to recovery from an office fire and from the need for temporary

professional space, to help for an out-of-state family member.
The program is quite simple, but the effects are significant.

Bar members notify the Bar Association when they need help,

or learn of another Bar member with a need, or if they have

something to share or donate. Requests for, or offers of, help

are screened and then directed through the SOLACE volunteer

of Need

anonymity for any requests for, or offers of,
help.
To sign-up for SOLACE, please go to

the Bar’s website at www.ribar.com, login to

the Members Only section, scroll down the menu, click on the
SOLACE Program Sign-Up, and follow the prompts. Signing
up includes your name and email address on the Bar’'s SOLACE
network. As our network grows, there will be increased opportu-
nities to help and be helped by your colleagues. And, the SOLACE
email list also keeps you informed of what Rhode Island Bar
Association members are doing for each other in times of need.
These communications provide a reminder that if you have a
need, help is only an email away. If you need help, or know
another Bar member who does, please contact Executive Director

Helen McDonald at hmcdonald@ribar.com or 401.421.5740.
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the Treasury” to compensate covered
employees, or their survivors2’

The program, administered by the
Department of Labor, offers compensation
under two provisions: Part B and Part E.
Under Part B, current and former workers
employed by the DOE or its contractors
or subcontractors, beryllium vendors or
atomic weapons employers are eligible if
they have been diagnosed with: any cancer
that is “at least as likely as not caused by
radiation exposure,” chronic beryllium
disease, beryllium sensitivity and, at spe-
cific sites, chronic silicosis?® Eligible wor-
kers, or their survivors?® may receive a
lump sum payment of $150,000, medical
care for covered conditions or medical
monitoring for beryllium sensitivity.3°

Under Part E, compensation is available
to current and former workers at DOE
contractors or subcontractors who have
acquired “any occupational illness at least
as likely as not caused by exposure to a
toxic substance”3! Compensation, up to
a maximum of $250,000, is based on per-
manent impairment, years of qualifying
wage loss, medical care for covered con-
ditions and compensation to a much more
limited class of survivors if the employees’
death was contributed to or caused by the
covered illness.3?

There is an important exception to the
“at least as likely as not” causation stan-
dard under Part B. In 2004, recognizing
that, for a certain class of employees, it
“is not feasible to estimate with sufficient
accuracy the radiation dose that the class
received,” and that “there is a reasonable
likelihood that such radiation dose may
have endangered the health of members
of the class,” Congress designated a
“Special Exposure Cohort” (“SEC”) for
employees at certain facilities3* Once a
facility has been designated as part of the
SEC, employees of those facilities who
have worked for a specified period of
time and contracted any of 22 specified
cancers are relieved of the need to estab-
lish causation [emphasis added]3*

In 2010, the Texas Instruments Attle-
boro facility was added to the SEC3®
Because there was no documentation that
radiation was limited to any particular
buildings on the Attleboro site, the
National Institute of Occupational Safety
and Health (NIOSH) determined that
“workers could have been exposed to
radioactive materials in any part of the
M&C site”3¢ All M&C/TI employees
who worked at least 250 work days on

Bar’'s LGBT Committee CLE Seminar -
Same Gender Marriage and the Demise
of DOMA

At the first meeting of the Rhode Island Bar Association’s Lesbian Gay Bisexual
and Transgender (LGBT) Committee there will be a free, 2.0 credit, CLE seminar,
Same Gender Marriage and the Demise of DOMA: What it will mean for your
clients in marriage, divorce, financial planning and tax matters, on Tuesday,
September 17th, from 3:00 to 5:00 pm, at the Rhode Island Bar Association, on
115 Cedar Street, in Providence. Thirteen states, including Rhode Island and the
District of Columbia, allow same-sex couples to marry, yet more than 30 states
in this country prohibit recognition of those marriages. With the U.S. Supreme
Court’s recent landmark decision in Windsor v. U.S., marriages of same-sex couples
will now be recognized by the federal government for purposes of federal protec-
tions. But, that may depend on the state in which the couples reside. This CLE
updates the current state of LGBT rights across the country and in Rhode Island,
providing practical advice in emerging areas of LGBT law, such as parentage and
divorce for same-sex couples. Upon completion of the program, participants will
have a broad knowledge of specific legal protections and challenges facing LGBT
clients, as well as specific tools on how to advise and represent LGBT clients.
Topic areas include issues facing same-sex couples in marriage, divorce, parent-
age, taxation, and estate planning. This free, 2.0 credit, LGBT Committee CLE is
open to all Bar members. However, as space is limited, reservations are required.
To reserve your space, please contact Barbara Margolis by email:
BMargolis@courts.ri.gov or telephone: (401) 222-3270.

WORKERS’ COMPENSATION

Revens, Revens & St. Pierre

Michael A. St. Pierre

946 Centerville Road, Warwick, RI 02886
telephone: (401) 822-2900  facsimile: (401) 826-3245

email: mikesp@rrsplaw.com

Attorney to Attorney Consultations/Referrals
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Pull Together/as
a Team with OAR!

The Rhode Island Bar Association’s unique, Online Attorney Resources (OAR) is exclusively designed to help Bar
members receive and offer timely and direct assistance with practice-related questions. OAR provides new and
more seasoned Bar members with the names, contact information and Bar admission date of volunteer attorneys
who answer questions concerning particular practice areas based on their professional knowledge and experience.
Questions handled by OAR volunteers may range from specific court procedures and expectations to current and
future opportunities within the following OAR practice areas:

Domestic/Family Law Practice Choose your OAR option:

Civil Practice in RI District Court: Collections Law & Evictions 1) Bar members with questions
Civil Practice in Rl Superior Court: Plaintiff's Personal Injury Practice about a particular area of the law.
Criminal Law Practice 2) Bar members willing to volunteer
Commercial Real Estate Transactions as information resources.

Organizing a Business
Probate and Estate Planning
Residential Real Estate Closings

Toreview the names and contact
information of Bar members serving
as OAR volunteers, or to sign-up as a
Workers’ Compensation Practice volunteer resource, please go to the
Creditors’ and Debtors’ Rights Bar's website at www.ribar.com, login
to the MEMBERS ONLY section and
click onthe OAR link.

Federal Court Practice
Administrative Law

OAR TERMS OF USE Since everyone's time is a limited and precious commaodity, all Bar members contacting OAR volunteers must formulate their questions
concisely prior to contact, ensuring initial contact takes no longer than 3 to 5 minutes unless mutually-agreed upon by both parties. OAR is not a forum for Bar
members to engage other Bar members as unofficial co-counsel in an on-going case. And, as the Rhode Island Bar Association does not and cannot certify attorney
expertise in a given practice area, the Bar does not verify any information or advice provided by OAR volunteers.



the site between 1952 and 1967 are

included in the SEC37 Workers like Lou
Wims would only need to prove their Call us today to learn how our qualified business valuators have helped clients with:
term of employment, as well as their

diagnosis with one of the designated o Mergers/acquisitions e Divorce asset. allocation
cancers. The claim forms themselves are e Business purchase/sale e Adequacy of insurance
simple, but the passage of so many years e Succession planning or e Litigation support

may mean that medical records have been buy/sell agreements * Financing

destroyed, and employment documenta- e Estate and gift taxes e Mediation and arbitration

tion may be hard to come by; therefore,
it’s likely that some claimants will seek
the assistance of counsel.

Want a qualifed, expert

The Lawyer’s Role

The EEIOCPA limits. the fee an attor- b“SineSS Valu ation?
ney may charge for assisting a claimant, C 0 u n t o n u S )

due to the simple nature of the claim
process. An attorney may charge “two
percent for the filing of an initial claim
for payment of lump-sum compensation”
(typically, $3,000); “and...10 percent PIC CERELLI, GILSTEIN
with respect to objections to a recom- COMPANY, LLP

isi i [BDO
mended decision denying payment of A|-_;._EL.&T$. ot Do Aot o Consatats
lump-sum compensation.”3% Although

these fees are modest, they are fair, given
the scope of work; moreover, attorneys William J. Piccerelli, CPA, CVA ¢ John M. Mathias, CPA, CVA ¢ Kevin Papa, CPA, CVA
3

should consider taking on the task, if 144 Westminster Street, Providence, RI 02903 ¢ 401-831-0200 ¢ pgco.com

requested, as a public service. Potential

claimants within the SEC are elderly, and
those outside of the SEC, but still eligible
under Part B or Part E may be debilitated

or unsophisticated.

There are only two forms necessary
to submit a claim: either EE-1 for worker
claims or EE-2 for survivor claims, and
EE-3, which documents employment his- B A N K RU P TC Y
tory?® The New York Resource Center,
which handles all claims for the New .
England states, will then advise of any RCVCHS, Revens & St. Pierre
supplemental documentation needed
like birth and death certificates, medical
records and verification of employment.

Recognizing the availability of the
EEIOCPA and familiarity with its require-
ments are keys to providing good counsel
to clients, whether or not those clients
choose to have their attorney process the
claim. Despite the large number of TI
retirees and former employees living in
the region, many who may be eligible for

lump-sum compensation are unaware of James E. Kelleher

the program. In fact, claims forms sent

out by the New York Resource Center 946 Centerville Road, Warwick, RI 02886
include a referral slip that seeks contact telephone: (401) 8222900  facsimile: (401) 826-3245

information for other former employees
and survivors who might not know about
the program°

email: jamesek@rrsplaw.com

Attorney to Attorney Consultations/Referrals

continued on page 37
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Editor’s Note: The name of
Richard D. Raspallo, Esq. did not

Olenn & Penza, LLP is proud to announce that the appear in the caption for the Rhode

. . . ‘e Island Law Day photograph on
Association of Certified Fr Examiner lifi ¥ photograp
ssoclation of Certified Fraud Exa ers qualified page 18 of the North Smithfield

High School classroom presentation

Michael B. Forie, Jr., Esq with Attorney William J. Connell
and Superior Court Associate
asa Justice William J. McAtee or on the
Certified Fraud Examiner list of participating Rhode Island

Law Day volunteer attorneys in
the Rhode Island Bar Journal’s
July/August 2013 issue. The Rhode
Island Bar Association appreciates
and applauds Attorney Raspallo’s

voluntary participation in the class-
@ room program, as we do all those
£ from the Bar and Bench who make

this annual event a success.

Olenn & Penzaq, LLP
530 Greenwich Avenue, Warwick, Rl 02886

(401) 737-3700

Do you or your family need help with any personal challenges?

We provide free, confidential assistance to Bar members and their families.

Confidential and free help, information, assessment and referral for personal challenges are Brian Adag, Esg. 831-3150
available now for Rhode Island Bar Association members and their families. This no-cost Neville J. Bedford, Esg. 348-6723
assistance is available through the Bar's contract with Coastline Employee Assistance Henry V. Boezi Ill, Esq. 861-8080
Program (EAP) and through the members of the Bar Association’s Lawyers Helping Lawyers David M. Campanella, Esg. 273-0200
(LHL) Committee. To discuss your concerns, or those you may have about a colleague, John P Capaldi, Esg. 2296147
you may contact a LHL member, or go directly to professionals at Coastline EAP who provide Sonja L. Deyoe, Esq. 864-3244
confldgntlal consultatlon fora W|dq range qf personal concens mclu_dmg but not limited .toz Christy B. Durant, Esg. 421-7400
balancmg'work.and family, depression, anxiety, domestic violence, chﬂdcare, eldercare, grief, Brian D. Fogarty, Esq. 821-9945
career satisfaction, alcohol and substance abuse, and problem gambling. Jeffrey L. Koval, Esq. 885-8116
When contacting Coastline EAP, please identify yourself as a Rhode Island Bar Association Nicholas Trott Long, Esq. (Chairperson) 351-5070
member or family member. A Coastline EAP Consultant will brigfly discuss your concerns to John Nathan Mansella, Esq. 437-6750
determine if your situation needs immediate attention. If not, initial appointments are made Genevieve M. Martin, Esq. 274-4400
within 24 to 48 hours at a location convenient to you. Please contact Coastline EAP by tele- Daniel P McKiernan, Esq. 293-1400
phone: 401-732-9444 or toll-free: 1-800-445-1195. Joseph R. Miller, Esq. 454-5000
Lawyers Helping Lawyers Committee members choose this volunteer assignment because Henry S. Monti, Esq. 467-2300
they understand the issues and want to help you find answers and appropriate courses of Arthur M. Read Il, Esg. 739-2020
action. Committee members listen to your concerns, share their experiences, offer advice Roger C. Ross, Esg. 7231122
and support, and keep all information completely confidential. Adrienne G. Southgate, Esq. 301-7823
Please contact us for strictly confidential, free, peer and professional assistance 5)5;?;32 '\I/l_l'o;itq:nEsq‘ ?g;;;gg
with any personal challenges. LICSW, CEAR Coastine EAP or 800-445-1195

Lawyers Helping Lawyers Committee Members Protect Your Privacy
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Pot or Not

continued from page 9

2 Marijuana and Medical Marijuana, THE NEW
York TIMES, TIMES ToPIcs, available at http://
topics.nytimes.com/top/referenceltimestopics/
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United States v. Windsor

continued from page 17

requirement that certain individuals pay a
financial penalty for not obtaining health
insurance may reasonably be character-
ized as a tax. Because the Constitution
permits such a tax, it is not our role to
forbid it, or to pass upon its wisdom or
fairness”?”

Notably, in the Affordable Care Act
decision, the bloc of four liberal justices
concurred in the judgment, but dissented
strongly, and eloquently, on Chief Justice
Roberts’s wrong-headed interpretation of
the commerce clause. That bloc of four
Justices should have done something
similar in Windsor. They should have
allowed Justice Kennedy to write the
opinion for the Court (which he did any-
way). Kennedy would have written the
same banal opinion that he did write,
grounding the ruling on federalism, and
saying little about equal protection. The
four liberals should have concurred in the
judgment (that is, striking down DOMA)
and, as they did in Sebelius, they should
have dissented in part, explaining, cor-
rectly, that marriage equality is not pri-
marily about federalism but equal rights.
Because that is the fact of the matter.
Marriage equality is not primarily about
federalism. It is about equal rights.

Part Ill: Justice Scalia’s Dissent

Let me start by being very clear. In
Windsor, Justice Scalia was wrong saying
there was no standing once Windsor had
won in the trial court. He was wrong on
the merits. He would have reversed, since
he finds DOMA perfectly acceptable.
And, into the bargain, he could not stop
himself from making a bunch of gratu-
itous, rude, snarky comments about his
colleagues: “The majority’s discussion of
the requirements of Article III bears no
resemblance to our jurisprudence.”?® “It
takes real cheek for today’s majority to
say....”?? “I promise you this: The only
thing that will ‘confine’ the Court’s hold-
ing is its sense of what it can get away
with”3% And, my personal favorite:
“[The real rationale of today’s opinion,
whatever disappearing trail of its legalis-
tic argle-bargle one chooses to follow,
is...”31 It is not only people who deplore
Scalia’s reactionary views who will be
unhappy with this dissent. Anyone who
likes civility and ordinary good manners
will feel that way.



Nevertheless, to his credit, Justice
Scalia, unlike the liberal justices Ginsburg,
Breyer and Kagan, took a coherent, inter-
nally consistent position on standing
in the two cases. Scalia voted with the
majority in Hollingsworth that there
was no standing; and he argued in dissent
in Windsor that there was no standing.
That is, he was consistently wrong in
both cases. In addition, Justice Scalia was
generally correct when he criticized the
doctrinal incoherence of the majority
opinion:

There are many remarkable things

about the majority’s merits holding.

The first is how rootless and shifting

its justifications are. For example, the

opinion starts with seven full pages
about the traditional power of the

States to define domestic relations —

initially fooling many readers, I am

sure into thinking that this is a federal-
ism opinion. * * * Moreover, if this is
meant to be an equal-protection opin-
ion, it is a confusing one. The opinion
does not resolve and indeed does not
even mention what had been the cen-
tral question in this litigation: whether,
under the Equal Protection Clause,
laws restricting marriage to a man and

a woman are reviewed for more than

mere rationality. * * * The sum of all

the Court’s non-specific hand-waving
is that this law is invalid (maybe on
equal-protection grounds, maybe on
substantive-due-process grounds, and
perhaps with some amorphous federal-
ism playing a role)..3?
As T suggest, above, this analysis,
although harsh, is also generally correct.
However, what is most intriguing about
Justice Scalia’s dissent is his take on what
lies ahead for gay-rights litigation in gen-
eral. As is clear from the preceding sec-
tion, my own view is that the Court’s
timid reliance on federalism provides
scant precedential help for future lawsuits
challenging anti-gay discrimination on
equal protection grounds. In my defense,
I can say that no less a personage than
Chief Justice Roberts apparently agrees
with me. Justice Scalia strongly disagrees.
He believes that, starting immediately, all
those challenging state laws restricting
marriage equality “will lead with this
Court’s declaration that there is ‘no legit-
imate purpose’ served by such a law, and
will claim that the traditional definition
[of marriage] has ‘the purpose and effect
to disparage and injure’ the ‘personhood

Defense Counsel of Rhode Island Elects
2013-2014 Officers

e i A L
| to r: DCRI board member Kevin J. Flannery, Hon. Patricia K. Asquith, Cacie Asquith, and
DCRI president Faith A. LaSalle.

The Defense Counsel of Rhode Island (DCRI) is the state association of attorneys
defending the interests of businesses and individuals in civil litigation. At their
Annual Meeting, DCRI honored Harry W. Asquith, Jr., Esq. for a lifetime of out-
standing service to the Rhode Island bar. Incoming president Faith A. LaSalle
presented an inscribed crystal memento to Hon. Patricia K. Asquith and Cacie
Asquith. Ms. LaSalle also recognized and thanked outgoing president Howard
A. Merten for two successful terms as the association’s president. The new DCRI
2013-2014 Officers are: President Faith A. LaSalle, Esq.; President-Elect John E
Kelleher, Esq.; Vice President Lauren D. Wilkins, Esq; Secretary Rebecca
McSweeney, Esq.; Treasurer Amy Beretta, Esq. of the Law Offices of Amy Beretta.

Rhode Island Paralegal Association Elects New Officers

The Rhode Island Paralegal Association elected a new Board of Directors and
Officers for 2013-2014. The elected officers are: President Carol A. Blanchard
(for a fourth term); Vice President Melanie Catineault; Secretary Connie
McClurg; and Treasurer Linda G. Sears.

Lawyers on the Move

Richard Gallone, Esq. announces the opening of the Law Office of Richard
Gallone, 1329 Jefferson Boulevard, Warwick, RI 02886.
401-737-0500  personalinjury12@verizon.net www.gallonelaw.com

Karen Pelczarski, Esq. announces the opening of the Law Office of Karen
Pelczarski, 320 South Main Street, Providence, RI 02903.
401-323-8920  karen@kpelllaw.com www.kpelllaw.com

For a free listing, please send information to: Frederick D. Massie, Rhode Island
Bar Journal Managing Editor, via email at: fmassie@ribar.com, or by postal mail
to his attention at: Lawyers on the Move, Rhode Island Bar Journal, 115 Cedar

Street, Providence, RI 02903.
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In Memoriam

Robert K. Argentieri, Esq.

Robert K. Argentieri, 92, of Merritt
Road, a lawyer for 45 years before
retiring in 1992, passed away on June
24, 2013. He was the husband of the
late Phyllis Lewis Argentieri. They
were married for 54 years. Born in
Providence, a son of the late Joseph
and Elinor Brodeur Agentieri, he lived
in East Providence for 61 years. Mr.
Argentieri was a graduate of Classical
High School and Rhode Island State
College (URI). He was a member of
The National Honors Society, Phi
Kappa Phi and included in the Who’s
Who In American Universities and
Colleges. Robert was awarded a schol-
arship to and graduated from Harvard
University Law School. He served as
Assistant Legal Counsel to the Unem-
ployment Compensation Board and as
General Counsel, later leaving for pri-
vate practice in Providence. He taught
Business Law and Accounting at
Providence College as a special lecturer.
During World War II he served in the
Office of Price Administration. Mr.
Argentieri was a life communicant of
the Cathedral of SS. Peter and Paul,
Providence where he was a member of
the Peloquin Chorale. He was a com-
municant and Trustee of Our Lady of
Loreto Church, and a communicant
of St. Martha Church. He wintered in
Boca Raton, FL, where he was a mem-
ber of Our Lady of Lourdes Church
and a hospice volunteer. He is survived
by two sons; Paul L. Argentieri of San
Diego, CA and Steven L. Argentieri
and his wife Janice of East Providence,
and a daughter; Jane C. Argentieri of
Exeter and Englewood, FL.

Lola A. Asti, Esq.

Lola A. Asti passed away on June 28,
2013.

Gerald A. Coli, Esq.

Gerald A. Coli, of Kingston, passed
away, on July 9, 2013. He was the
devoted husband of the late Lydia J.

Rossi Coli and proud father of Jessica
Easton and her husband Nicholas E
Easton and Gerald T. Coli and his wife
Amy Linnell. He was a graduate of La
Salle Academy, Providence College and
Suffolk University School of Law.

Robert J. Ferranty, Esq.

Robert J. Ferranty of Barrington
passed away on July 17, 2013. He was
born in Providence, the son of the late
A. Robert and Edith Johnson Ferranty.
He resided in Barrington since 1950.
He was a graduate of Brown University
and Boston University School of Law
where he was elected a senior editor
of the Boston University Law Review.
He was admitted to the Rhode Island
Bar in 1963 and to the Federal District
Court Bar. Mr. Ferranty was retired
senior vice president and director of
the Providence Energy Corp. and the
Providence Gas Company. He was
active in the gas industry affairs in New
England serving as a New England
Gas Association director, second vice
chairman, first vice chairman and
chairman of that organization. He
was a member of the Gas Distribution
Executives executive committee and
served as chairman for two years. He
was a past president of the Guild of
Gas Managers and past chairman of
the Algonquin Gas Transmission Co.
customer group. He served on the
Town of Barrington’s Charter Review
Commission and the Public Safety
Committee. He was a member of the
Committee on Appropriations for 21
years and served as chairman twice.
He was a former member of the RI
Country Club, the Turks Head Club,
Coral Ridge Yacht Club in Ft.
Lauderdale and the Cove Haven Yacht
Club and was a Korean War Veteran.
After retiring from the Providence Gas
Company, Bob spent many years upon
his yacht, the Sabrina, enjoying time
in Ft. Lauderdale, Newport and Block
Island.
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and dignity’ of same sex couples, see
ante, at 25, 2633 Scalia confidently
asserts:

[TThat Court which finds it so horrific

that Congress irrationally and hateful-

ly robbed same-sex couples of the

“personhood and dignity” which state

legislatures conferred upon them, will

of a certitude be similarly appalled by
state legislatures’ irrational and hateful
failure to acknowledge that ‘person-
hood and dignity’ in the first place.

Ante, at 26.... [I]t is just a matter of

listening and waiting for the other

shoe3*

Indeed, so certain is Justice Scalia of
the inevitability of this outcome that he
uses the redlining function on his word
processor to show how a few simple red-
lined edits in the majority’s opinion can
suffice to strike down state laws restricting
marriage to one man and one woman3’
What can one say about Justice Scalia’s
confident prediction? One can certainly
hope that he is correct. But is he?

Ten years (to the day!) before Windsor
and Hollingsworth came down, the
Supreme Court decided its landmark case
in Lawrence v. Texas}¢ striking down
state sodomy laws and expressly overrul-
ing Bowers v. Hardwick3” In his (similar-
ly scathing) dissent in Lawrence, Justice
Scalia predicted the likely consequence
that case would have for marriage
equality:

If moral disapprobation of homosexu-

al conduct is “no legitimate state inter-

est” for purposes of proscribing that
conduct, ante, at 2484; and if, as the

Court coos (casting aside all pretense

of neutrality), “[w]hen sexuality finds

overt expression in intimate conduct
with another person, the conduct can
be but one element in a personal bond

that is more enduring,” ante, at 2478;

what justification could there possibly

be for denying the benefits of marriage
to homosexual couples exercising

“[t]he liberty protected by the

Constitution,” ibid. Surely not the

encouragement of procreation, since

the sterile and the elderly are allowed

to marry. This case “does not involve”
the issue of homosexual marriage only
if one entertains the belief that princi-

ple and logic have nothing to do with

the decisions of this Court33

Writing in the Rhode Island Bar
Journal, I previously ridiculed Scalia’s
prognostication. The idea that Lawrence



would someday have an impact on mar-
riage equality was, I said, a “novel idea
...lost on the parties on both sides, all
the other scores of amici, and all of the
[other] Supreme Court Justices.”3° We
now know that Justice Scalia was right
and I was wrong. Ten years after
Lawrence, the majority opinion in
Windsor cites to Lawrence in the course
of striking down DOMA.

Will it happen again? Will the Court’s
new ruling in Windsor, striking down
DOMA, lead to future, federal or state
court, decisions striking down state laws
restricting marriage to one man and one
woman? One can only hope that, in this
respect, Justice Scalia’s most feared prog-
nostications again come true. From
Justice Scalia’s mouth to God’s ear!
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! 29 Id. at 22.

for the best resolution. e " 1

32 Id. at 15, 16-17, 18.
33 Id. at 24.

. . . 34 Id.
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lawyer/therapist team approach, combining Nancy Johnson Gallagher, LICSW' | 36 539 U.S. 558 (2003).

. . 37 478 U.S. 186 (1986).
the experience of family law attorney and Jeremy W. Howe, JD 38 Lawrence v. Toxas, 5§39 U.S. at 604-605
Jeremy Howe with the therapy experience A (Scalia, J., dissenting).
of Nancy Johnson Gallagher. Par!;nerS 39 ]err_y Elmer, Lawrence v. Texas: A \/;ictory of
in P Gay Rights, 52 R.I. BAR ]. 5 (2003). %
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Cold War Cancer

continued from page 27

It is important to note that compensa-
tion or benefits provided under the pro-
gram are treated “as damages for human
suffering” for IRS purposes (and, thus,
not taxable income), and further, “shall
not be included as income or resources
for purposes of determining eligibility
to receive benefits...or amount of such
benefits” for certain needs-based pro-
grams such as Social Security Disability
Insurance and Medicare listed in §
3803(c)(2)(C) of Title 31# A claim under
the EEIOCPA is, however, likely an asset
of a bankruptcy estate that, like an
inchoate civil claim, must be disclosed
to the trustee:*?

There are two classes of clients who
would be well-served by being apprised
of this program: 1) retirees and former
employees who have been diagnosed with
cancer, silicosis, beryllium sensitivity or
any other occupational illness; and 2) the
families of former M&C or TI workers
who died of cancer or exposure to toxic
substances. Even those former employees
who do not presently have a cancer diag-
nosis should be advised of the existence
of the program, should they one day
acquire one of the designated diseases.

Given the historical significance of TI-
Attleboro to the economy of our region,
and the importance of our country’s
nuclear deterrent force during that criti-
cal era, assisting Cold War era defense
workers and their families by counseling
them and perfecting their claims under
the EEIOCPA is a relatively easy, reward-
ing way to aid in recovering some com-
pensation for injuries suffered in service
to our nation’s defense.
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of volunteer attorneys, the Bar develops offerings designed specifically for Rhode Island lawyers. And, with
the excellent assistance of the Bar’s friendly and professional staff, your Bar creates and delivers a wide
range of programs and services tailored to meet your needs.
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e Fully interactive Bar website connecting you to your
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Same ay it ever way...

.Only better

Iake advantage of these benefits today through the Bar’s website at Www.ribar.com, —

ortelephone the Bar today at 401 421-5740
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