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Linda Rekas Sloan, Esq.
President

Rhode Island Bar Association

| appeal to your
hearts by reminding
you that someone
once took the time to
teach you when you
were a hew attorney.
| am asking you to
pay it forward by
taking the time to
offer advice or even
train a new lawyer.

Pay It Forward

Let me introduce myself. I was born in Taipei,
Taiwan with a different name than I have now.
My father, a career Navy man, was serving in
Taiwan where he met my mother. We were sub-
sequently transferred
to Hawaii, then to
Groton, Connecticut.
We settled down in
my Dad’s hometown
of Coventry, Rhode
Island to be close to
his family and where
my three younger sisters and I were raised.
I went through the Coventry public school
system, then Providence College, followed by
Boston University School of Law. My husband,
Jeff, calls me a chronic volunteer. I have always
felt that when asked to do something, if you can,
you should; or as my fellow Rotarians would
say: “Service above self.”

When I think back to the beginning
of my career, newly licensed and fresh out of
law school, I realized that I knew a lot of law
but I really didn’t know how to practice law. I
was terrified but I found myself surrounded by
more experienced attorneys who took the time
to show me the ropes. The attorneys at Olenn
& Penza taught me how to be a real lawyer. As
I was working on cases, I met other attorneys. I
adopted those whom I deemed wise as my advi-
sors and mentors (whether they knew it or not).
Many of these attorneys freely offered guidance,
or at least looked over my shoulder, and from
time-to-time provided feedback and encourage-
ment. I then participated in the Bar Association’s

New Lawyers Committee to expand my network.

I learned how to be a professional by example
and by association with leaders of our bar and
our legal community.

I suspect most new lawyers have the same
fear of not knowing how to practice law and
many do not have a law firm to teach them.
Newly licensed attorneys are facing challenges
we did not, including massive student loans. It
is our responsibility as learned professionals to
ensure that the next generation of young lawyers
have a strong and vibrant Bar Association to
provide those same opportunities, practice tips

and sage advice that I received. Some of you may
be thinking, “I had to do it the hard way so
young lawyers should too.” It doesn’t have to

be a gauntlet. There is no need to make it any
harder than it already is. So, what I hope to
accomplish in my year as the Bar Association
president is to convey the following message:
“pay it forward.”

I have had some wonderful mentors who
have shaped my career and I will be forever
indebted to them for the lessons learned. For
example, I met Mark Sylvia from the New
Lawyers Committee and from getting to know
him, he offered me a job in a completely differ-
ent practice area. Chris Montalbano, an icon in
real estate title insurance, called me one day and
said, “I think you’d be great working at my title
company.” Although I had no experience, he was
willing to take a chance on me.

When I was thinking about starting my own
firm, Ted Orson (who would be considered a
competitor) said to me, “Whatever you need, if
I have it, it’s yours. You may have all my forms
and I will help you in any way I can” When
Mark Comstock asked me to come back to the
title insurance industry after being in private
practice, he gave me a chance to come back to
something I love and often pushes me out of my
comfort zone to grow. When I met John Comery
he said, “You are the future of the title industry,
and my goal is to give you all of my knowledge
to help you become the best underwriter in the
state” Freely offered, even though he works for
a competitor!

Judge Silverstein once said to me: “Instead of
working for Receivers, you should be a Receiver”
Attorney General Dennis Roberts has been a
wonderful friend and advisor to me as has Judge
Licht, both of whom are the fiercest feminists
I know, always pushing to advance women to
leadership positions.

Many people encouraged me to get involved
in Bar governance. When I was active in the
Thurgood Marshall Law Society, Judge Clifton
encouraged me to accept leadership positions.
The point is, that at many points in my life,
others graciously reached out and impacted the
course of my life and career.
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Search your memories for a time when
someone helped you and remember how
that made you feel. I appeal to your
hearts by reminding you that someone
once took the time to teach you when
you were a new attorney. [ am asking you
to pay it forward by taking the time to
offer advice or even train a new lawyer.
Go out of your way to encourage a
woman lawyer. Reach out to an attorney
of color and ask them to take a leader-
ship position. It just may shape the path
of their career, and it is simply the right
thing to do. I love and live by the words
of Richard Branson that a true leader
trains people well enough that they could
leave, but then treats them well enough
that they won’t want to.

I say to you that if this little girl from
Taiwan can become President of the
Rhode Island Bar Association due to the
guidance and encouragement of the many
mentors named above (and others that
I just do not have the space to acknowl-
edge), think about the impact you can
have. Let’s invest in others so that they,
in turn, can do likewise. We can do more
together by “paying it forward.” It’s the
right thing to do. «

Free Non-Credit Enrichment Workshops
Open to Bar Members

What Writing can do for Your Career

This free, non-credit enrichment workshop offers Bar members tips on how to write a
book, article, or speech to help grow their business. Our speaker is award-winning book
writing coach Lisa Tener. This workshop is scheduled for Tuesday, October 3, 12:00 —
1:30 p.m. at the RI Law Center. For more information or to register, contact Tanya
Nieves, CLE Director, at tnieves@ribar.com. Space is limited, so we ask that you register

early to guarantee your seat.

Basic Building Blocks of Law Firm Marketing

for Small Firm and Solo Practitioners

This free, non-credit enrichment workshop focuses on how small firms and solo practi-
tioners can create a marketing plan which can help grow their business. The speaker,
Carolyn Lavin, of Lavin Marketing, will discuss building and updating a website, why
mobile technology is vital, how to maximize your marketing budget effectively, best
practices when using LinkedIn, and more. This workshop is scheduled for Tuesday,
November 14,12:00 - 1:30 p.m. at the Rl Law Genter. For more information or to
register, contact Tanya Nieves, CLE Director, at tnieveseribar.com. Space is limited,

s0 we ask that you register early to guarantee your seat.
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Editorial Statement

The Rhode Island Bar Journal is the Rhode Island
Bar Association’s official magazine for Rhode Island
attorneys, judges and others interested in Rhode Island
law. The Bar Journal is a paid, subscription magazine
published bi-monthly, six times annually and sent to,
among others, all practicing attorneys and sitting judges,
in Rhode Island. This constitutes an audience of over
6,000 individuals. Covering issues of relevance and pro-
viding updates on events, programs and meetings, the
Rhode Island Bar Journal is a magazine that is read on
arrival and, most often, kept for future reference. The
Bar Journal publishes scholarly discourses, commen-
tary on the law and Bar activities, and articles on the
administration of justice. While the Journal is a serious
magazine, our articles are not dull or somber. We
strive to publish a topical, thought-provoking maga-
zine that addresses issues of interest to significant seg-
ments of the Bar. We aim to publish a magazine that is
read, quoted and retained. The Bar Journal encourages
the free expression of ideas by Rhode Island Bar mem-
bers. The Bar Journal assumes no responsibility for
opinions, statements and facts in signed articles, except
to the extent that, by publication, the subject matter
merits attention. The opinions expressed in editorials
represent the views of at least two-thirds of the
Editorial Board, and they are not the official view
of the Rhode Island Bar Association. Letters to the
Editors are welcome.

Article Selection Criteria

The Rhode Island Bar Journal gives primary prefer-
ence to original articles, written expressly for first
publication in the Bar Journal, by members of the
Rhode Island Bar Association. The Bar Journal does
not accept unsolicited articles from individuals who
are not members of the Rhode Island Bar Association.
Articles previously appearing in other publications
are not accepted.

All submitted articles are subject to the Journal’s
editors’ approval, and they reserve the right to edit
or reject any articles and article titles submitted for
publication.

Selection for publication is based on the article’s
relevance to our readers, determined by content and
timeliness. Articles appealing to the widest range of
interests are particularly appreciated. However, com-
mentaries dealing with more specific areas of law are
given equally serious consideration.

Preferred format includes: a clearly presented state-
ment of purpose and/or thesis in the introduction;
supporting evidence or arguments in the body; and
a summary conclusion.

Citations conform to the Uniform System of Citation
Maximum article size is approximately 3,500 words.
However, shorter articles are preferred.

While authors may be asked to edit articles them-
selves, the editors reserve the right to edit pieces for
legal size, presentation and grammar.

Articles are accepted for review on a rolling basis.
Meeting the criteria noted above does not guarantee
publication. Articles are selected and published at the
discretion of the editors.

Submissions are preferred in a Microsoft Word for-
mat emailed as an attachment or on disc. Hard copy
is acceptable, but not recommended.

Authors are asked to include an identification of
their current legal position and a photograph, (head-
shot) preferably in a jpg file of, at least, 350 d.p.i.,
with their article submission.

Direct inquiries and send articles and author’s
photographs for publication consideration to:

Rhode Island Bar Journal Editor Kathleen M. Bridge
email: kbridge@ribar.com

telephone: 401-421-5740

Material published in the Rhode Island Bar Journal
remains the property of the Journal, and the author
consents to the rights of the Rhode Island Bar Journal
to copyright the work.



Amanda E. Tarzwell, Esq.
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ABLE accounts can provide a
sense of empowerment to persons
with disabilities. Unlike special
needs trusts, a competent
Designated Beneficiary of an ABLE
account has direct access to his
or her funds - there is no Trustee
exercising discretion over distri-
butions of funds in the account.

ABLE Accounts: A New Tool for Clients
Receiving Means-lested Benefits

On December 16, 2014, Congress passed the
Stephen Beck, Jr. Achieving a Better Life Experi-
ence Act — commonly referred to as the “ABLE
Act?” Tt was signed into law by President Obama
on December 19, 2014. The ABLE Act is codified
in the Internal Revenue Code and amends Section
529 to allow establishment of tax-free savings
accounts for eligible individuals with disabilities.!
The significance of ABLE accounts cannot be
overstated. Persons receiving Supplemental
Security Income (SSI) and Medicaid are subject to
both income and resource limits. If a person has
more than $2,000 of countable resources on the
first day of the month he or she is ineligible for
SSI for that month. For some this means the loss
of their monthly check, for others it jeopardizes
their eligibility for Medicaid Long Term Care
Services and Supports — including services for
disabled individuals through the Rhode Island
Department of Behavioral Healthcare, Develop-
mental Disabilities and Hospitals (BHDDH) if
they have more than $4,000 worth of countable
resources. These income and resource limits
have not been increased for years and are not ad-
justed for inflation. These limitations essentially
eliminated the possibility for anyone receiving
SSI or Medicaid services to save for “big ticket”
expenditures that may enrich their lives such

as a vehicle, computer or assistive technology,
medical equipment, or a new mattress.

ABLE accounts represent the first opportunity
for eligible individuals themselves to save for
certain expenses and maintain eligibility for
means-tested benefits they receive such as SSI,
Medicaid, Supplemental Nutrition
Assistance Program (“SNAP”)
and subsidized housing?

Like traditional 529 programs,
ABLE accounts are administered
at the state level? The Internal
Revenue Code provisions pro-
vide the framework for states to
follow when establishing their
programs. As of May 10, 2017,
twenty-one states, including
Rhode Island, have active ABLE
programs:* The ABLE account
program in Rhode Island, which

is under the auspices of the General Treasurer’s
office, is called RI’s ABLE.

Under the federal statute eligible individuals
may establish ABLE accounts in any state pro-
gram?’ However, some states like Florida and
Kentucky have elected to limit their programs
to residents only.®

ABLE Account Eligibility Requirements

Social Security’s Program Operations Manual
(POMS) provides a concise but detailed explana-
tion of the basic eligibility requirements and
account management that must be followed in
order for an ABLE account to remain an exclud-
ed resource’ To be eligible for an ABLE account
an individual must be disabled and the disability
must exist before his or her twenty-sixth birth-
day. There is currently a push by special needs
advocates lobbying Congress to raise the age
limit to forty-six years to make ABLE accounts
more widely accessible® Raising the age restric-
tion would be especially helpful to persons
whose disabilities are brought on later in adult-
hood by illness or accident as well as for those
with mental health conditions that may not have
presented symptoms or been properly diagnosed
until after age twenty-six.

The disability component can be satisfied
by showing that the person meets the disability
requirements under the Social Security Act or
by filing a Disability Certification in which the
individual, his or her agent, parent or legal
guardian certifies in writing that he or she has
a medically determinable physical or mental
impairment that meets the necessary require-
ments? Some practitioners have advised appli-
cants to have their physicians complete the
Physician’s Statement section of IRS Publication
524 — Credit for the Elderly or Disabled. The
physician’s statement is not filed with the appli-
cant’s income taxes, but should be retained by
the individual to provide further supporting
documentation if requested.!”

The disabled individual for whom an ABLE
account is established is referred to as the
Designated Beneficiary and is also the account
owner regardless of who contributes money to
the account!! An ABLE account can be estab-
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lished by the Designated Beneficiary him-
self, a parent, legal guardian or an agent
of the Designated Beneficiary.!> Anyone
may contribute money to an ABLE
account. The maximum annual contribu-
tion from all sources to a single account
is tied to the Internal Revenue Service’s
gift tax exclusion in effect for a given cal-
endar year—currently $14,000.% Contri-
butions from third parties do not count
as income of the Designated Beneficiary
and the account balance is not considered
a resource by Social Security as long

as its value does not exceed $100,000.
Given the relatively low gift tax exclusion,
reaching the $100,000 threshold should
not be an issue for account owners for

at least six or seven years. If an account
exceeds $100,000 the Designated Benefi-
ciary’s SSI eligibility is suspended until the
account value falls back below $100,0004
However, the account value does not
affect the beneficiary’s Medicaid eligibility.

Qualified Disability Expenses -
Permissible Use of ABLE Account
Funds

ABLE accounts are intended to be
used to pay for Qualified Disability
Expenses (QDEs). The term Qualified
Disability Expense is defined in the
statute as “any expenses related to the
eligible individual’s blindness or disability
which are made for the benefit of an eli-
gible individual who is the designated
beneficiary...”" The language is quite
broad and could potentially include
almost any expense. The statute goes on
to provide a list of expenses that qualify
as QDEs including but not limited to
education, housing, transportation,
employment training and support, assis-
tive technology and related services,
health, prevention and wellness, financial
management and administrative services,
legal fees, expenses for ABLE account
oversight and monitoring, funeral and
burial; and basic living expenses.l® The
statute also grants the Secretary of the
Treasury the regulatory authority to
approve additional expenses as QDEs.”
The POMS incorporate the statutory list
and also provides some guidance as to
non-qualified expenses, such as gambling,
through hypothetical scenarios!® It is
unclear whether travel and entertainment
expenses will qualify.

ABLE account distributions used to
pay for non-qualified expenses are subject
to income tax penalties and may reduce
certain means-tested benefits, such as SSI



for the Designated Beneficiary." The rules
governing ABLE account distributions for
SST eligibility purposes are complex and PAWTUCKET: OfflCe SpaCe fOl’ Rent -
beyond the scope of this article. In gener- . . .
al, whether a distribution is a countable PrOfeSSIOnal Ofﬁce Bulldlng
resource for SSI purposes depends on the
timing and Whetﬁeﬁt was afmauy used 24 Spring Street, Pawtucket RI 02860, Easy On/Off 95
for a QDE20

The statute puts the onus on individual
states to track ABLE account distributions
and non-qualified expenditures. Presently
there is no audit system in place for RI
ABLE. At this early stage it is unknown
what requirements the state’s Department
of Human Services and/or the Social
Security Administration will impose on
Designated Beneficiaries with respect to
documentation and accounting for distri-
butions. Consequently, it is wise for ABLE
account holders and their Agents or
Guardians to maintain records of all
withdrawals, receipts and expenditures
in the event of an audit.

Similar to first party special needs
trusts, at the Designated Beneficiary’s
death all funds remaining in the account
are subject to a Medicaid payback, mean-
ing that the state can recoup account
funds up to the total cost of Medicaid
benefits received by the Designated
Beneficiary. However, unlike first party
special needs trusts, an ABLE account is
only subject to payback for expenditures
made after establishment of the account?!

HISTORIC QUALITY HILL COMPLEX OFFERINGS
office space available for rent. ¢ Conference Rooms

¢ Legal Library

* Bright Reception Area

Rhode Island’s ABLE Program

In July 2015, Rhode Island’s General
Assembly voted to establish its own state Rent starting at $295 per month
ABLE account program?? Rhode Island’s

program launched in December 2016 and Perfect for Lawyer, Accountant, Insurance Agent

immediately began accepting account or other professional service provider. CONTACT
applications through its website23 1st month’s rent-free. Many amenities include JOHN J. FINAN JR, ESQ.
Although the program itself is managed fireplaces, oriental rugs, and off street parking. 401-723-6800

by the General Treasurer’s office, the
statute delegates authority to create rules
and regulations to the Department of
Health and Human Services. As of the
date of this writing no regulations have
been promulgated by the executive office.

Rhlz)de Islfnd is aymember of the l M M IG R AT ION LAW
National ABLE Alliance, a multi-state
consortium. As of the last meeting of the
Rhode Island ABLE Advisory Group in
April 2017, nine states in the consortium JAMES A. BRIDEN
have ABLE programs that are up and
running. Three or four additional states

Blais Cunningham & Crowe Chester, LLP

in the consortium are expected to be 150 Main Street
open for business by July of this year?* Pow’rucket, Rl 02860
Each state within the consortium main-

tains control over its own state program 401-723-1122

but partner for administrative and invest-
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The Story of My Health

and Fitness Journey

“The old that is strong does not wither.” J.R.R. Tolkien,
The Fellowship of the Ring.

President Rekas Sloan asked me to write about my health
and fitness regimen and explain why | do what | do to main-
tain a strong body, good health and proper nutrition, which
are all essential ingredients in overall fitness.

Let me give you some background. I am 62 years old and
| have been a lawyer for almost 36 years. I've always been
a litigator, trying cases and arguing appeals. It's stressful
work, requiring focus, willpower and often long hours. That
effort eventually takes a toll, not only on the mind, but also
on the body.

In 2011, | went for my annual physical (which | had skipped
for a couple of years, because | was too busy). | learned that
my weight had increased substantially and my blood pres-
sure and cholesterol numbers weren't great either. My doctor recommended that | lose
some weight and start a moderate exercise program. If not, he cautioned that things
could get worse and | could be at risk for serious health problems. Of course, he also
reminded me that | was getting older, a fact the mirror reminded me of every morning.

John A. Tarantino, Esq.

| had not exercised — at least deliberately — in years. My son, Michael, who is 30 years
younger than | am, had just completed P90X® — a 90-day at-home extreme fitness pro-
gram. Michael looked fantastic; and he was in tremendous physical condition. But he was
26 at the time and | was 56. | asked Michael if he thought I could complete the P9OX®
program, as he had done. Now, my son loves and supports me and he wanted to be as
encouraging as possible, but he also wanted to be realistic and cautioned: “I guess you
could give it a try, Dad. But, please take it easy. It’s a really tough program. Physically
demanding.’ | could hear more than a hint of doubt in his voice; and that doubt served
as much greater motivation for me than anything the doctor could have said. And so, on
March 20, 2011, | began P90X® For the next 90 days | dedicated myself to the pull-ups,
push-ups, plyometrics, weight training, martial arts, yoga and core workouts that com-
prise the POOX® program. Little by little, day by day, week by week, | felt better and
stronger. | also followed the P9OX® nutrition plan and started eating smaller, healthier
meals five times a day to keep my metabolism constantly fired up.

After about a month, others started to notice changes; and their compliments served
as further motivation to continue to improve and work even harder. When | finished the
program in late June 2011, | looked and felt like a different person. | was strong and fit,
healthy and physically confident — and 38 pounds lighter!

What did | do next? | decided to keep going. | completed other at-home fitness programs
to further improve my strength, cardiovascular health, flexibility and mobility and also
focused on martial arts training, specifically, Krav Maga and Muay Thai. | have completed
dozens of these programs, and | consider each new one to be a fresh challenge. Each
morning | work out at home, or do so on the road when | travel. Initially, | used DVDs, but
now the workouts are streamed live, so | can do any workout at any time, anywhere. |
have no plans to stop. | want to stay strong because, despite the aging process (which
unfortunately | can’t stop), | do not plan to wither.
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ment purposes to reduce fees by creating
an economy of scale?’ Accounts can be
opened online at RI’s ABLE website with
as little as a $25 initial deposit2¢ Ascensus
serves as the investment manager and
plan administrator for Rhode Island’s
program. Account owners can select
from six different investment options,
including a simple checking account. The
investment options range from conserva-
tive to more aggressive risk portfolios
depending on the needs and desires of
the Designated Beneficiary.

The daily debit limit for R ABLE
accounts is $5,000 for purchases and
$810 for cash withdrawals. These limits
can be raised temporarily if the Designated
Beneficiary has a large purchase to make.
The standard daily withdrawals may be
lowered if the Designated Beneficiary,
his agent, or guardian elects to impose
stricter limits. Accounts are assessed an
annual account maintenance fee of $40.
There is a $15 annual fee for paper state-
ments, however checking account fees
are waived for accounts with an average
balance exceeding $250.

When and Why ABLE Accounts
Are Useful

ABLE accounts can provide a sense of
empowerment to persons with disabilities.
Unlike special needs trusts, a competent
Designated Beneficiary of an ABLE
account has direct access to his or her
funds — there is no Trustee exercising
discretion over distributions of funds in
the account. However, a parent, court-
appointed Guardian or Agent acting
under a Durable Power of Attorney can
have signature authority to help manage
an ABLE beneficiary’s distributions from
the account.

In one case, a client’s young adult child
with Asperger’s has a job that brings in
a small income in addition to his Social
Security income. In lieu of having to
spend down his extra income every month
to maintain his $2,000 resource limit for
his social security benefits, he can deposit
the excess funds into an ABLE account
and allow them to grow tax-free. The
parent client believes her son’s ability to
transfer his earnings to an ABLE account
will forge a sense of self-worth, inde-
pendence, and work ethic in her son.
Further, he will have the ability to save
his earnings for the future and achieve
greater financial security while maintain-
ing his income and health care benefits.

An ABLE account may serve as a more



Keeping Fit at the Office

to be spent in the great outdoors!

> Go outside and walk during calls
or while checking voicemails

> Schedule walking meetings instead
of doing lunch

> Always take the stairs (hit them hard
if you're already in good shape)

> Find a reason to get up at least once
every 30 minutes (even if you have a
standing desk, you should still change
position regularly)

you’re “hitting your numbers” as they say!

As a former desk jockey, | understand the pain and frustration of an 8 to 10 hour day seated in squeaky chairs
under the buzz of fluorescent lighting. However, this doesn’t have to preclude one from having a healthy and
active lifestyle. Follow the tips below to feel more alive and more productive; perhaps creating more free time

> Schedule “movement snacks” — 3 to 5 minutes of
anything from pushups and squats to yoga poses

or deep breathing

> Tell everyone you work with you’re trying to live
healthier and get some of them to join you!

> Become the coordinator of your next corporate
bonding event! Doing something from a group
walk, 5k, or a mud run (if you've got some
ambitious colleagues), etc. will boost morale and
give you some fresh water cooler material!

Although the office is not the ideal environment to spend 40+ hours of your week, our bodies are resilient.
We can offset unnatural habits through regular (preferably natural) movement. Also, since the work day
typically doesn’t leave one feeling energized, train before work! Few things can mess up your day before
0630; compared to 530pm when life often gets in the way of your workouts. Finally, keep in mind that
activity is cumulative, so if you can only squeeze in 5 minutes at a time, but can do it a few times a day,

lﬂmrh
Fitnegy

Ryan McGowan is a former
engineer who left the construction
industry to help people become
healthier and more adventurous.
His company, Laid-back Fitness,
is located in Warwick and is a
combination of a fitness center
and playground. He recently won
the Projo Readers’ Choice Award
for Best Personal Trainer, and is
the co-founder of the Frozen Clam
Obstaplunge, a charity obstacle
course + cold water plunge on
New Year’s Day.

cost effective alternative to a special needs
trust where the person is the recipient of
a small, one-time inheritance, or personal
injury award (under $14,000/yr funding
cap), or can be used in tandem with a
spend-down plan. In these instances,
where there is a relatively small sum of
money a stand-alone special needs trust
is cost prohibitive and would likely cre-
ate unnecessary barriers between the
individual and the assets.

An ABLE account can also be an alter-
native repository for child support or
alimony payments under the $14,000/yr
funding cap. For individuals receiving
SSI, outright payment of child support
or alimony leads to a dollar-for-dollar
reduction of the person’s SSI monthly
check. Prior to the ABLE Act the only
way to avoid this scenario would be to
create a first party special needs trust
or first party pooled trust account and
obtain a court order irrevocably assign-
ing the payments to the trust.

Child support and alimony payments
are generally needed to cover weekly or
monthly expenses. It may be more effi-
cient to have direct access to the funds
through an ABLE account to pay bills
than to make requests for distributions

by a trustee. In addition, placing child
support or alimony payments in an ABLE
account gives the Designated Beneficiary
greater spending flexibility than if the
money was placed in a first party trust
subject to the “sole benefit” rule. How-
ever, it is still necessary to obtain a court
order irrevocably assigning the child sup-
port or alimony payments to the individ-
ual’s ABLE account. ABLE accounts may
also be more cost effective than pooled
trusts for smaller amounts.

Where larger sums of money are
received by a beneficiary, a special needs
trust is still the optimal planning vehicle
since there is no limit to the amount of
funds that can be transferred or gifted to
a special needs trust account. However,
ABLE accounts provide the potential for
more sophisticated planning methods by
utilizing special needs trust distributions
and ABLE accounts together to maximize
an individual’s benefits. If the individual
is already the beneficiary of a special
needs trust, it may be advantageous to
spend ABLE account funds in lieu of
requesting a trust distribution. For exam-
ple, trust distributions or direct payments
from family or other benefactors towards
a beneficiary’s housing costs will reduce a

beneficiary’s Supplemental Social Security
Income?” However, a Trustee of a prop-
erly drafted special needs trust may be
authorized to make trust fund distribu-
tions to a beneficiary’s ABLE account.
Then, the Designated Beneficiary can use
ABLE account funds towards housing
costs, a QDE, without impacting their
means-tested government benefits like SSI.
Family members who want to make
contributions to ABLE accounts for the
purpose of accumulating funds for a ben-
eficiary’s future use should be aware that
upon the designated beneficiary’s death,
the state is entitled to reimbursement
from the ABLE account for Medicaid
paid for the beneficiary from the date
of establishment of the ABLE account.
Therefore, a third-party special-needs
trust, for which there is no Medicaid
reimbursement requirement, may be a
better savings vehicle for family members
who wish to provide for a beneficiary
with a disability.

Conclusion

Practitioners advising clients on ABLE
accounts should be wary of the perceived
simplicity of the system. To properly

continued on page 36

Rhode Island Bar Journal September/October 2017 9



EXPERIENCED, THOROUGHLY PREPARED
& SUCCESSFUL TRIAL ATTORNEY

s

Since 1984, I have been representing people who have been physically and emotionally
harmed due to the criminal acts or negligence of others. I have obtained numerous
million dollar plus trial verdicts and many more settlements for victims of birth injury,
cerebral palsy, medical malpractice, wrongful death, trucking and construction accidents.

Counting criminal and civil cases, I have been lead counsel in over 100 jury trial verdicts.

My 12 years of working in 3 different prosecutors’ offices (Manhattan 1982-84;
Miami 1984-88, R.I.A.G. 1988-94) has led to my enduring commitment to seek justice.

I welcome your referrals. My case load is exceptionally small.
I do and will continue to personally handle every aspect of your client’s
medical malpractice or serious personal injury case from beginning to end.

THE LAw OFFICE OF DAVID MOROWITZ, LTD.

Board Certified in Civil Trial Advocacy by the National Board of Trial Advocacy*

www.morowitzlaw.com
155 SOUTH MAIN ST, SUITE 304, PROVIDENCE, RI 02903
(401) 274-5556 (401) 273-8543 FAX

I am never too busy to promptly return all phone calls from clients and attorneys.

*The Rhode Island Supreme Court licenses all lawyers in the general practice of law.
The Court does not license or certify any lawyer as an expert or specialist in any particular field of practice.
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Megan Maciasz DiSanto, Esq.

Providence Solicitor’s Office
Senior Assistant City Solicitor

Federal courts repeatedly have
recognized it as inconceivable
that Congress intended to pro-
tect small entities with limited
resources from Title VI liability,
yet would allow civil liability to
run against individual employees
- “the smallest of legal entities.”

No (More) Individual Employee Liability
Under Fair Employment Practices Act

Introduction

The Supreme Court recently provided much
needed clarity in employment discrimination
matters, firmly holding in Mancini v. City of
Providence that individual employees may not
be held personally liable under Rhode Island’s
Fair Employment Practices Act (FEPA).!

The Supreme Court specifically considered,
on a certified question from the United States
District Court for the District of Rhode Island,
whether § 28-5-7(6) of the General Laws, the
so-called “aiding and abetting” provision, pro-
vides for individual employee liability—a provi-
sion unique to FEPA and not found in Title VII
of the Civil Rights Act of 1964 (Title VII)? In
declining to read claims for individual liability
into § 28-5-7(6), the Supreme Court’s opinion
not only brought Rhode Island law into agree-
ment with the federal circuit courts’ unanimous
interpretation of Title VI, it faith-
fully followed well-established
principles of statutory construction
and reached the right result for
employers and employees in Rhode
Island on principles of policy.

Considering that it has been
the practice of the Rhode Island
Commission for Human Rights
(the Commission)—the agency
statutorily responsible for investi-
gating and passing upon charges of
unlawful employment practices®>—
to allow claims against individuals,
the Court’s recent decision undoubtedly has its
detractors. Irrespective, importantly for practi-
tioners, individuals named in existing and future
FEPA claims must now properly be dismissed.

History of Individual Liability Under FEPA
The Court’s decision in Mancini follows a
trend in courts across the country reconsidering
individual liability in employment discrimination
matters. Until 2009, employees, at least supervi-
sors, clearly were subject to individual liability
under Title VII and FEPA in this circuit? By the

time the First Circuit was presented with the
question of whether Title VII provided for indi-
vidual lability, however, every other federal cir-

cuit had held that no personal liability attaches
to employees under Title VII? The First Circuit,
in Fantini v. Salem State College, adopted the
analysis of its sister circuits, holding that “it is
inconceivable that Congress intended to allow
civil liabilities to run against individual employ-
ees”’® After Fantini became the law of the land
in this circuit, it left unresolved the question of
whether FEPA allowed for individual liability
claims—particularly because prior holdings that
it did so were premised on the analogous deter-
mination that individual liability existed under
Title VII7

Rhode Island state and federal trial courts
were left to wrestle with the “evolving nature
of the law on the issue of supervisory liability
under ... [FEPA],”® reaching conflicting decisions
on a case-by-case basis. Not long after the First
Circuit’s decision in Fantini, the federal court
for the District of Rhode Island issued a
thoughtful order regarding individual liability
under FEPA, bringing § 28-5-7(6) to the fore-
front of the issue? The federal court noted that
despite courts’ established reliance on the analo-
gous nature of Title VII to interpret FEPA, the
language of § 28-5-7(6) provided “an independ-
ent ground for individual liability which is
broader than Title VII.”' On that basis, the
court recommended that the complaint before
it be dismissed with leave to amend in order
to properly assert a claim under that provision.
Meanwhile, on a number of occasions, the
Superior Court dismissed FEPA claims brought
against individual employees, even in cases where
the plaintiff specifically asserted a claim under
§ 28-5-7(6).1 At the same time, the Commission
was allowing such claims to proceed and entering
orders against individuals for their purported
violations of FEPA!?

It was with this unsettled landscape that
the federal district court was presented with a
motion to dismiss an individually named defen-
dant in Mancini, prompting the court to certify
the question to the Rhode Island Supreme
Court, which had yet to opine on the issue.l®

Statutory Construction
In Mancini, the Supreme Court was called
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upon to answer a narrow question of
statutory construction—whether § 28-5-
7(6) provides for individual liability of an
employee of a defendant employer. The
statutory provision provides as follows:
“It shall be an unlawful employment
practice ... [flor any person, whether
or not an employer, employment
agency, labor organization, or employee,
to aid, abet, incite, compel, or coerce
the doing of any act declared by this
section to be an unlawful employment
practice, or to obstruct or prevent any
person from complying with the pro-
visions of this chapter or any order
issued pursuant to this chapter, or to
attempt directly or indirectly to com-
mit any act declared by this section to
be an unlawful employment practice[.]”
The plaintiff in Mancini, along with
amici curiae the Commission, the Rhode
Island Association for Justice, and the
American Civil Liberties Union of Rhode
Island, argued that the plain and unam-
biguous language of this provision pro-
vides for individual employee liability,
and asked the Court to rely on judicial
interpretations of state statutes with
similar aiding and abetting language in
Connecticut, Massachusetts, and New
York ™ The individual defendant, along
with amicus curiae State of Rhode Island,
countered that the provision is ambigu-
ous, and encouraged the Court to follow
state court precedent from Alaska,
California, and Minnesota.®
The Supreme Court, focusing on
its goal of giving effect to the General
Assembly’s intent, held that § 28-5-7(6)
is ambiguous with respect to whether it
imposes individual liability, as exempli-
fied by the conflicting decisions among
courts in Rhode Island as well as among
courts around the country in constru-
ing statutes with identical or similar
language!® Quite logically, the Court
emphasized that, were § 28-5-7(6) to
be construed to allow an imposition of
individual liability, the Court would have
to reach the absurd result whereby an
employee could be held liable for aiding
and abetting himself” Or, put differently,
it would require a conclusion that an
employee “aided and abetted” his or her
employer when the employee acted on
behalf of the employer. Indeed, on the
facts of the Mancini case before the
Court that would be the result, as the
alleged unfair employment practice for
which the plaintiff sought to hold both



the individual employee and his employer
liable stemmed solely from the act of the
individual defendant.!® Such an interpre-
tation “would create a strange and con-
fusing circularity where the person who
has directly perpetuated the [wrong] only
becomes liable through the employer
whose liability in turn hinges on the
conduct of the direct perpetrator.”®® The
Court expressly found that such an inter-
pretation would be linguistically and
jurisprudentially unacceptable?®

Although the Court recognized that
FEPA is to be construed liberally, it con-
cluded that, had the General Assembly
intended to create a basis for individual
employee liability, it would have done so
using language far clearer than that used
in § 28-5-7(6)2! The Court “decline[d]
to hold that the legislature intended to
accomplish a result so significant by a
method so abstruse.”?

In keeping with traditional principles
of statutory construction, including that
courts consider the entire statute and
statutory scheme as a whole, and consider
individual sections in that context, rather
than myopically focus on but one narrow
provision?? the Supreme Court observed
that FEPA exempts employers with less
than four employees from potential liabil-
ity?* The Court concluded that it would
be illogical for FEPA to exempt small
employers from liability while exposing
individual employees to the risk of per-
sonal liability.s The Supreme Court’s rea-
soning in this respect is consistent with
federal jurisprudence interpreting Title
VII, which also exempts small employers.
Federal courts repeatedly have recognized
it as inconceivable that Congress intend-
ed to protect small entities with limited
resources from Title VII liability, yet
would allow civil liability to run against
individual employees — “the smallest of
legal entities.”2¢

The Court also noted, somewhat in
passing, that its interpretation was con-
sistent with the remedies FEPA provides
—including the issuance of a cease-
and-desist order, hiring, reinstatement,
upgrading of employees with or without
back pay, and admission or restoration
of union membership?” Clearly these
are remedies that an employer, not an
employee, would be able to provide.

Policy Considerations
The Court made clear that its decision
was based squarely on principles of statu-

ASSOCIATES, LTD.

Attorneys At Law

MIGNANELLI

Wills & Trusts
Estate Tax Planning
Estate Settlements

Trusts for Disabled Persons

Personal Injury Settlement Trusts

Anthony R. Mignanelli
Attorney At Law

All Probate Matters

Attorney to Attorney Consultations / Referrals

10 Weybosset Street, Suite 400
Providence, RI 02903
T 401-455-3500 F 401-455-0648

56 Wells Street
Westerly, R 02891
T 401-315-2733 F 401-455-0648

www.mignanelli.com

The R.I. Supreme Court Licenses all lawyers in the general practice of law.
The court does not license or certify any lawyer as an expert or specialist in any field of practice.

DOUG GABLINSKE | SRA & Al-RRS

Believable, state-certified + designated by the Appraisal Institute

competent

testimony

A statewide firm with local residential RE appraisal experts

APPRAISERI.BIZ | 401-253-9910 | DOUG@APPRAISERI.BIZ

Rhode Island Bar Journal September/October 2017




RULE F

LIMITATION
ACTION?

Fulweilerlle>

CALL US FOR MORE INFORMATION

%‘1 -800-383-MAYDAY(6293)

« Progior-in-Admirally, Leensed LS LG, Maaledn

o Bormar partar n Mannaian mardlima: law frme i
& fdrittead AL MY, B, FL and iy federal courds, Tl
- 'I'-'I!Frnﬂanﬁng Inpuryd passcagets, crew and Samanis inal markira 1 I
aations fram Jones Act 1o barairy Snd sahvage to colllslon =7 'ﬁ
. Expaanm sulng macng irsues and criea fnes :"l‘ il
¥ | Lt ]

¥ EAST AND GULF COASTS - 24-7/366

~retklin B

Mo, Rhod

| W, S Al w e raw.aom

Managing Your IT systems...
So You Can Manage Your Practice

Speciafizingin 1T management for low prochicas since 1994
gy Managed IT

E VolP

Visit us online at paradigmcomputer.com

g0 Backup & Disaster Recovery

% Metwork Securit y

N, St | Warimickak e, T R
ZELLIZELLE e Lt = R + _'r‘?'."h' H .l\_._dJ,..- . ..--_..!;I:i:-.';.:ll_-_ﬂ\.lr

14  September/October 2017 Rhode Island Bar Journal

DONT FOUNDER
EIN THESE LEGAL ROCKS!
WE CAN HELP

tory construction?® Nonetheless, it devot-
ed a portion of its opinion to discuss the
chilling effect that a contrary interpreta-
tion would have on discretionary manage-
ment decisions by supervisory employees?’
In the humble opinion of this author, it

is this consideration that exemplifies why
the Supreme Court reached the “right”
decision in this case and, further, that its
decision is in keeping with the spirit of
FEPA.

Allowing FEPA claims to proceed
against individuals would create unavoid-
able conflicts of interest between employ-
ees and their employers. There can be no
doubt that personal liability would place
a heavy burden on those who routinely
make personnel and management decisions
in the workplace. It would put superviso-
ry employees at unavoidable risk of per-
sonal financial ruin (losing their homes,
retirement savings, or ability to pay for
their children’s college education), because
personnel decisions are an inherent part
of the supervisory function. This inevitably
would result in supervisory employees
making employment decisions based on
which decision would least likely result
in a lawsuit brought against them person-
ally, rather than the optimum lawful
employment action3? In other words,
the constant threat of litigation—which
affects the innocent as well as the wrong-
doer—would cause managers and super-
visors to act in their own interest, rather
than in the interest of their employer.
Furthermore, because employment deci-
sions are often made collectively, the
threat of individual liability for collective
decisions might leave these decision-mak-
ers in an adversarial position vis-a-vis
each other as well!

These concerns are well illustrated on
the facts of the Mancini case itself3? In
that case, the plaintiff had applied for a
promotion within the police department,
and the promotional process was gov-
erned by a collective bargaining agree-
ment. The hired candidates were selected
for promotion based on which applicants
received the highest scores out of 100
possible points. Of those, 95 points were
non-discretionary, based on a written
examination, length of service, and level
of education. The chief of police also
awarded each applicant between 0 and
5 service points based on his subjective
assessment of the applicant’s overall per-
formance as a police officer. The plain-
tiff’s entire basis for suit was that the



chief of police awarded him zero service
points because of a perceived disability.
Were FEPA to provide for individual lia-
bility, it would be far more reasonable
and less risky for the chief of police to
award every applicant the same number
of service points, so as to avoid the
potential risk of litigation. Of course, this
would be contrary to the very purpose
of including discretionary service points,
and it would damper the police depart-
ment’s ability and lawful endeavor to
promote those officers who had demon-
strated superior performance over others.
This could not have been FEPA’s intent,
particularly because of the paradoxical
effect it would have on employment deci-
sions—potentially resulting in “reverse
discrimination”” It would create an envi-
ronment in which supervisors would be
less likely to make merit-based hiring,
firing, and promotional decisions that
adversely affect members of a protected
class. This result clearly undermines

FEPA’s expressly stated policy of fostering Workers ’ Compe 718 dt iOn

employment without regard to race,
color, religion, sex, sexual orientation, o
gender identify or expression, disability, I n]ure d at Wark ?
age, or country of ancestral origin33
Courts across the country have reject-
ed the opposing “parade of horribles” . y
argument—that individual employee lia- Accepting referrals for workers
bility is essential to deter supervisors and
individual employees from engaging in
acts of discrimination and that they will
do so with impunity without the threat
of punishment34 Rather, FEPA, like simi- .
lar anti-discrimination laws and Title VII, Call Stephen J. Dennis Today!
is structured on the principle of respon-
daet superior, making employers vicari- 1'888'634'1543 or 1'401'453'1355
ously liable for the acts of their agents.
This ensures both that no employee can
violate the civil rights laws with impunity
and protects employees who are the vic-
tims of workplace discrimination. Practi-
cally speaking, an employer is not likely
to look favorably upon employees whose
intentional acts subjected the employer
to well-founded claims of discrimination.

compensation matters.

Because the employer remains liable, D,'vorce, DOUG GABLINSKE | SRA & Al-RRS
there are proper incentives to instruct . . . )

-certif ted by the Appraisal Institut
and train employees to avoid discrimina- estates, state-certified + designated by the Apprai fute
tory actions and adequately discipline

wayward employees3’ tax appea’,

]
Furthermore, because FEPA makes 5 m I Se R I
employers vicariously liable for the acts testim ony p
of their agents, victims of employment
discrimination are adequately protected
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Denise Carmichael Aiken, Esq.

Rhode Island Legal Services,
Inc.

Percy Winchester Gardner:
The Man Who Broke the Rule

[ Lhaes
i
One hundred years ago, in 1917 Percy W.
Gardner, Esq. entered the name of A. L.
Sawyer with the Board of Bar Examiners to
begin the process of becoming an attorney

in Rhode Island. The law at the time

allowed any person to read the law under
the supervision of an attorney in good
standing for a period of three years. After
three years of study, that person could then
register to take the Rhode Island bar exami-
nation.

As we all know, when the three years of
study was completed, A. L. Sawyer tried to
register for the bar exam. It was at that point
that the Board of Bar Examiners learned that
Sawyer was Ada Lewis Sawyer, a female. They
balked.

A decision was required from Supreme
Court Justice (and later Chief Judge) William H.
Sweetland. He concluded, “After consideration,
we are of the opinion that the word “person”
contained in the rules regulating the admission
of attorneys and counselors should be construed

B Sy umﬁr
e
: .
S l:'-n- Fey
'ln i Chidg gy
i W iy iy Tibng:
Oy Werng o g lrrrs
l'lus-',hl.lly
nn_'i:'__z.'%:'_-r e

waliii

I -
At :.:'.;'."' ~ k3

& o
TR Ry |:u.r-:-]

,‘.u-
g P ) --u‘

to include a woman as well as a man” e ! 4 e ¥

v b Mg,
Since Ada Lewis Sawyer was found to be
a “person;” she could sit for the bar exam in
September 1920.
But today I celebrate the decision of Percy
W. Gardner, Esq. His action 100 years ago was

not without cost to him. Some in our Bar :
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Association were cold to him in the following f :._:: s
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Good Business
for Good Lawyers

New Lawyers Build Their
Practices with the Bar’s
Lawyer Referral Service!

Attorney Denise Acevedo Perez, a new
Lawyer Referral Service member, enthu-
siastically supports LRS. As a newer attor-
ney and a solo practitioner, the Bar’s
Lawyer Referral Service is an invaluable
resource. It has helped me build and
broaden my caseload while also engaging
in public service.

Membership in the Rhode Island Bar Association’s Lawyer Referral
Service (LRS) is an excellent and inexpensive way to increase your
client base and visibility within the community while expanding
public access to legal representation. Optional special LRS projects
include: Ask A Lawyer providing live, television studio lawyer panels
in partnership with Channel 10; Senior Citizen Center Clinics
throughout the year and the state; Reduced Fee Program offered

to qualifying clients; and the Arts Panel for local artists’ legal needs
all offer unique opportunities for increasing your business while you
provide an important public service to your community.

Applications and more detailed program information and qualifica-
tions may be found on our website ribar.com in the Members Only
section. You may also request information by contacting Public
Services Director Susan Fontaine at 401-421-7799 or email
sfontaine@ribar.com.

Help Us Reach 1000 List Serve Members!

Free and available for all actively practicing Rhode Island
attorney members, the Bar's List Serve gives you immediate,
24/7, open-door access to the knowledge and experience

of over 700 Rhode Island lawyers. Help us grow our online
community to 1,000 by joining TODAY! If you are the
1,000th member to join, you will win a 2018 Annual
Meeting registration voucher valued at $250!

Visit ribar.com, and the Members Only section for

instructions to join. An acknowledgement will be
posted on our news page once we hit 1000 members!

RHODE ISLAND
BAR ASSOCIATION’S

Online Attorney
Resources (OAR)

Exclusively designed to
help Bar members receive
and offer timely and direct
assistance with practice-
related questions.

OAR provides new and more
seasoned Bar members with
the names, contact information
and Bar admission date of
volunteer attorneys who answer
questions concerning particular
practice areas based on their
professional knowledge and
experience. Questions handled
by OAR volunteers may range
from specific court procedures
and expectations to current and
future opportunities within the
following OAR practice areas:

Administrative Law
Business Law
Civil Law
Creditors and Debtors
Criminal Law
Domestic/Family Law
Federal Court
Probate and Estates
Real Estate
Workers’ Compensation

T0 CHOOSE YOUR OAR OPTION:

¢ Bar members with questions
about a particular area of the law.

¢ Bar members willing to volunteer
as information resources.

Go to the Bar's website at ribar.com,
login to the MEMBERS ONLY, and
click on the OAR link.
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Anthony F. Cottone, Esq.
Solo practitioner in
Providence

Hearing officer and counsel
for RI Department of
Education!

And nearly as unsettling

as the Senator’s message,

which describes nothing

short of a de facto corporate
takeover of our democracy,
is the fact that many of our
most talented lawyers con-
tinue to toil away at high-
paying law firms - aiding
and abetting the very cor-
porate takeover described

by the Senator - despite
the fact that evidence of

the takeover described in
Captured has been staring

us in the face for years.

BOOK REVIEW

Captured: The Corporate Infiltration

of American Democracy
by Senator Sheldon Whitehouse

Senator Sheldon Whitehouse’s intellect and pas-
sion for his job comes through loud and clear in
his new book? Yet, only four of the bills that he
introduced in the last Congress (the 114th) were
signed into law, and one of the four re-named a
post office3 This is not to imply that the Senator
is lacking either in initiative or political skill. He
has distinguished himself as an ardent environ-
mentalist* and has authored and/or sponsored
significant legislation in a host of other areas,
including for example, bills to effect meaningful
campaign finance reform® and to force anony-
mous shell corporations to pay their fair share
of taxes? In fact, only three Democratic Senators
in the last Congress saw more than four of their
bills become law.”

Thus, rather than reflecting adversely upon
the Senator, the fact that few of his many bills
were enacted evidences that his tenure in the
Senate has coincided with what a recent
study by the Pew Research Center has
concluded is a period when “partisan
antipathy is deeper and more extensive
than at any point in the last two
decades.”® Indeed, although the division
of our body politic into emotionally
over-charged ideological factions is
nothing new (especially to those of us
who came of age during the Vietnam
War and its aftermath), it does feel like
familiar fissures have now widened into
unprecedented chasms, whether due to
the alarming levels of economic inequal-
ity,? the erosion of civic institutions that
historically have brought together people
of differing ideologies and socioeco-
nomic profiles,® or more recently, our
President’s near daily lies and shameless
pandering to his low-information base!

The very title of Senator Whitehouse’s
new book reflects this unfortunate reality
and suggests that like over sixty percent
of those polled in the recent Pew study,
the Senator views certain political oppo-
nents not merely as “misguided,” but
as “dangerous,’'? i.e., as corporate agents who
have infiltrated our democracy. Yet, in CAPTURED
the Senator engages in neither political score-set-

tling nor pious moralizing and resists the temp-
tation to describe the danger in strictly partisan
terms. Thus, Jeffrey Toobin’s reference to the
Senator’s “starchy sense of rectitude” in his
review of the book® misses the mark. Kirkus
was more accurate when it commented that
“the book reads more like a legal brief or a series
of position papers,”* which is hardly surprising
inasmuch as the Senator has spent much of his
career as a lawyer!® and was assisted with the
book project by a policy analyst.!® But CAPTURED
is far from boring. The Senator’s economical
and engaging prose style makes the book hard
to put down. And this is no self-aggrandizing
campaign piece. Rather than engaging in empty
partisan talking points, the Senator packs a
wealth of relevant information and history into
a mere 204 pages and 35 pages of notes and
makes a compelling case that various “faces of
corporate power,” which for the most part remain
anonymous in the book, pose a very real danger.
The Senator argues that those acting on behalf
of wealthy corporations have purposefully
exploited a blind spot in our Constitution —
which nowhere even mentions the word “corpo-
ration” — and now constitute “an unseen ruling
class” which has “captured” the government
institutions we should be able to rely upon for
protection.” The very characteristics that make
modern corporations “without peer” as economic
actors — i.e., the fact that they “are dedicated
exclusively to profit making, by law;” “have no
soul or conscience,” “have no loyalty to any
flag or nation,” “do not rest, retire or die” and
have “no limit to their appetite” — make them
“dangerous” political actors, according to the
Senator.’® And he provides ample evidence to
support the claim that many corporations, espe-
cially in the fossil fuel and financial industries,
are in the business of “sowing deliberate deceit
to create public confusion about issues that
should be clear," adding that:
[o]n major issues where the facts are against
them, the corporate lobby has developed
a very complex system to do a very simple
thing: to lie. To lie so persistently, so smooth-
ly, and with such craft that plain truth is dis-
torted, obscured, and sometimes demonized.

Rhode Island Bar Journal September/October 2017 19



RICHARD S.

HUMPHREY

LAW OFFICES

Richard S. Humphrey
Christina Dzierzek
Allyson M. Quay

DUI / Refusal Admiralty
DUI / Serious Bodily Injury Personal Injury
DUI / Death Resulting Construction
Social Host Liability Municipal

401-624-6152 (orricE)  401-641-9187 (CELL)
richardhumphreylaw.com
3852 Main Road, Tiverton, RI 02878

Are your insurance policies

ILIT Trustees X
performing as expected?

We can help.

Call 401.854.3500

Arlen Corporation
117 Metro Center Blvd., Suite 2006
Warwick, Rhode Island 02886
www.arlencorp.com

INTER-GENERATIONAL WEALTH TRANSFER ¢ LIFE INSURANCE

20 September/October 2017 Rhode Island Bar Journal

This system — call it the ‘denial
machine’ — has been carefully built
over the past several decades to deceive
the public about the scientific facts at
the heart of major political debates?®
The Senator asserts that corporations
are enabled by “an increasingly compli-
ant and even corporate-owned media,’?!
as well as by “business friendly judges”??
and a Supreme Court that “shows pat-
terns that are completely inconsistent
with disinterested neutrality”?* Citing
a study by Judge Richard Posner and
law professors Lee Epstein and William
Landes, he notes that the decisions of the
Roberts Court have been “‘far friendlier
to business than those of any Court since
at least World War II,” adding that Chief
Justice Roberts and Justice Samuel Alito
are the two most business-friendly judges
in the past sixty-five years?* The Senator
perceives “an unmistakable pattern and
purposefulness” where “over and over,
the conservative justices ignored tradi-
tional, conservative judicial principles
when those principles obstructed a politi-
cal result favorable to corporations.”?’
Speaking more broadly, he adds that:
[w]hat were once fringe conservative
ideas — hostility to our nation’s civil
rights, environmental protection and
consumer protection laws — have been
steadily dripped into the legal main-
stream by endless repetition. The
mainstream of American law has been
shifted steadily to the right by the
force of this effort, backed by seem-
ingly endless corporate funds?®
Hardly what one might expect from
a descendant of the Crocker railroad for-
tune and alumnus of both St. Paul’s and
Yale. And nearly as unsettling as the
Senator’s message, which describes noth-
ing short of a de facto corporate takeover
of our democracy, is the fact that many
of our most talented lawyers continue
to toil away at high-paying law firms —
aiding and abetting the very corporate
takeover described by the Senator —
despite the fact that evidence of the
takeover described in CAPTURED has been
staring us in the face for years. Indeed,
the Senator walks on well-trodden ground.
The dangers of corporate personhood
have been described by Robert Reich and
others;*” the corrosive impact of money
in politics and specifically, the legal errors
in CITiZENS UNITED, have been addressed
by Jane Meyer, Lawrence Lessig, Zephyr
Teachout, to name just a few;?® following



Al Gore, Naomi Klein and others have
described corporate malfeasance in the
debate over climate change;?*® and finally,
Thomas Pikkety, Joseph Stiglitz and
others have established the connection
between laissez faire capitalism and ever-
increasing levels of economic inequality.3°

Yet CAPTURED, while perhaps not orig-
inal in most respects, is well worth the
read. The Senator remarks that “never
in [his] life” has he seen “such influence
in our elections from corporations,” or
“such a complex web of front groups
sowing deliberate deceit to create public
confusion about issues that should be
clear;” or the courts “under such political
sway.”3! If anything, the fact that one
with the Senator’s experience is neither
alone in feeling this way nor the first to
pinpoint its causes only underscore the
urgency of the message. And as one who
has been “actually in the arena”3? for his
entire professional life}3 the Senator has
a valuable perspective and is able to draw
upon concrete examples from his own
experience to illustrate his larger point.

To cite one such example, the Senator
explains how when reversing the trial
court’s verdict for the state in the civil
action he brought against lead paint com-
panies while state attorney general, the
Rhode Island Supreme Court relied upon
an article written by a law professor, evi-
dently without realizing that the article
had been “planted mid-litigation by a
paid advisor to the lead paint compa-
nies.”3* He goes on to note that:

a cottage industry has cropped up of

conservative, pro-corporate organiza-

tions hosting ‘continuing legal educa-
tion’ sessions for judges at luxurious
resorts where, between the golf and
fishing outings, they can hear from

‘experts’ in pro-corporate legal

theories3’

However, it must be said that Senator
Whitehouse does a better job of diagnos-
ing problems in CAPTURED than of offer-
ing practical solutions. Although it is no
doubt true that, as the Senator claims,
“Trump could not have accumulated his
wealth without the power of the corpo-
ration and the favorable tax and regula-
tory environment corporate lobbying has
secured,”3¢ it does not appear that revers-
ing CITiZENS UNITED (were that even
possible) would, standing alone, level
the playing field or cure the ills that have
enabled the likes of Trump to ascend to
the presidency. In fact, the very thor-
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oughness of the Senator’s analysis in
CAPTURED makes clear that there is no
easy fix for the Constitution’s blind spot
vis-a-vis corporations or the influx of
money into politics3” and the Senator
offers few solutions to mitigate the toxici-
ty of our political climate, without which
no solution seems possible. He is left
extolling us to “wake up and get off the
couch,”3® which may in fact be the only
effective solution to the deep-seated
problems he describes.
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Lawyers Are at Risk for Secondary

Traumatic Stress

This article, originally published in the February
15, 2017 New Mexico Bar Bulletin, has been
republished with permission from the State Bar
of New Mexico.

This article, fourth in an occasional positive psy-
chology series, examines what secondary trauma
is and how positive psychology and body-based
therapies are effective prevention and treatment
approaches.

Introduction

Legal work is replete with stress. That’s a
given, but what is not as well understood is that
secondary traumatic stress, also known as vicari-
ous trauma or compassion fatigue, is a high
occupational risk for lawyers.

Consider immigration and civil rights attor-
neys, public defenders, prosecutors, juvenile jus-
tice attorneys and family law attorneys (just to
name a few) who are barraged on a daily basis
with stories of traumatic hardship or violence.
Many attorneys, day in and day out, directly
observe their clients’ pain, fear and terror as they
listen to accounts of adversity and suffering.
Many attorneys read stacks of heart wrenching
reports of traumatic events, or view endless
graphic evidence. The cumulative direct exposure
to others’ trauma can result in emotional duress
to the lawyers and judges and other legal per-
sonnel who work with traumatized populations.

What is Secondary Trauma?

When lawyers are continually called on to
support their clients and listen to their trauma-
tized clients’ feelings and experiences it is nearly
unavoidable to not take in some emotional pain.
Further, lawyers are obliged to control their
reactions so they often maintain an image of
toughness, or seek to appear unruffled as a
stronghold of calm. They often feel a responsi-
bility to fix their clients’ trauma, conceivably by
winning, even when they have no control over
the outcome. Imaginably they may feel guilt when
the outcome is not positive. To make matters
more difficult, lawyers’ high caseloads mean the
exposure to trauma may never let up.

Under these conditions it’s not surprising that

some lawyers empathize with, internalize, and

to some degree, experience their clients’ feelings
of fear, hopelessness, anger or rage. Secondary
trauma can create within lawyers a state of psy-
chological tension and preoccupation. Some may
experience disturbing images from cases intruding
into their thoughts or dreams, and they may
experience intense emotions alongside these
images. Another area of concern is that a lawyer,
having been triggered by secondary trauma, may
find him/herself re-experiencing personal past
trauma memories.

Leading trauma, emotional intelligence, and
resilience authorities agree that emotional residue
from trauma gets lodged in the brain, body and
nervous system. A brain response is the uncon-
trollable hair trigger for emotional hijacking.
Body responses may be physical and emotional
exhaustion, stomachaches, headaches, nausea,
and a variety of physical illness. Nervous system
responses may include feeling upset, on edge, or
powerless and hopeless.

Secondary trauma can produce extreme
imbalances in the autonomic nervous system,
whereby one can get stuck in a neurochemical
deluge of fight, flight, freeze, or shut-down
physiology. Some nervous system symptoms of
secondary trauma mimic posttraumatic stress
disorder. These common symptoms include:
anxiety, feeling emotionally overwhelmed,
depression, insomnia and other sleeping prob-
lems, concentration problems, memory prob-
lems, feeling numb, feeling agitated and prone
to anger, or hypervigilant and viewing the world
as inherently dangerous.

Further, attorneys may begin to question their
own competence or efficacy. With lower self-
esteem and PTSD-like symptoms producing
problems in work and personal relationships
they may further spiral downward and be at risk
for self-medicating and substance abuse. And, of
course, all these responses to trauma result in
less productivity and less effective representation.

While it’s true that secondary trauma may be
nearly unavoidable in some legal fields, it’s im-
portant to understand that it is a logical response
to the job. It is also vital to recognize that using
prevention strategies can help you cope with
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your feelings and support your nervous
system to mitigate this trauma.

Those that chronically endure the
effects of secondary trauma without for-
tifying themselves against its effects or
treating it may experience debilitation
that forces them to stop working or leave
the field of law.

How Can Lawyers Prevent
Secondary Trauma?

The types of tools for resilience training
offered by the science of positive psychol-
ogy can help prevent secondary trauma.
“Resilience Training for Lawyers” will
be the focus of a companion article in the
Bar Bulletin Positive Psychology series,
available in the near future. For now,
here’s a brief overview of resilience:

Resilience is the process of adapting
well in the face of adversity, trauma,
tragedy, threats or significant sources of
stress. It means, “bouncing back” from
difficult experiences.

Resilience training focuses on develop-
ing awareness of thoughts, emotions,
behaviors and physiological responses
(usually with mindfulness training) so
you can self-regulate and change those
thoughts, emotions, behaviors and physi-
ology to achieve a desired positive out-
come. Other important aspects of building
resilience include a strengths-based focus
in order to be more engaged, overcome
challenges, and create a life aligned with
one’s values. Resilience is also significantly
enhanced when one is able to cultivate
close relationships, acquire the ability to
look at situations from multiple perspec-
tives, think creatively, develop optimism,
and practice mind-body techniques that
keep the autonomic nervous system in
balance.

To prevent the long-term, deleterious
effects from secondary trauma, it is advis-
able to conduct periodic self-assessments
to determine if you are beginning to
experience depletion, and to create an
effective action plan.

Here are several effective preventative
elements to incorporate into your life:

e Resilience training

o Self-care such as vacations, work
breaks, exercise, healthy eating, quality
sleep, hobbies or activities outside
work and connection with friends

and family;

e Regular use of stress-reduction tech-
niques such as yoga, meditation,
mindfulness, breathing exercises, body



sensation scans and deep nervous sys-
tem relaxation to turn off the fight,
flight, or freeze nervous system
response;

e Wherever possible have a reduced or
diverse caseload, a holistic approach
to work that includes overall life
quality, and the ability to debrief with
others who are knowledgeable and
supportive of how you think and feel
and how you are affected;

e Professional assistance, when necessary,
is an additional avenue to increase
well-being and resilience.

Treatment

It is now well understood that trauma
affects the nervous system and that
residue from trauma continues to affect
neurophysiology even after the traumatic
event has passed. To move the absorbed
trauma out of the body, trauma experts
agree that body-based techniques are key
strategies.

Here’s how trauma can get lodged in
the body: people who have experienced
trauma often have continued autonomic
nervous system and hypothalamic-pitu-
itary-adrenal activity from the initial
trauma. This is because a traumatized
individual’s brain doesn’t distinguish
between past trauma and present peril.
The brain continues to indicate danger,
and individuals feel body sensations from
the danger long after the initial traumatic
occurrence. Some body sensations may
feel frightening—for example, a knot in
the belly, breath-limiting tension or heart-
pounding in the chest, a constricted
throat, pain or thick fog in the head,
the need to fight, take flight or freeze.
Individuals can also experience hypo-
arousal where they numb out, shut down
or dissociate. If frightening sensations
aren’t given time and attention to move
through the body and resolve or dissolve,
individuals may continue to be trauma-
tized.

Body-based therapy provides lawyers
with safe, natural tools to manage and
neutralize the physiological symptoms
and body sensations related to trauma.
Body-based therapies heal the fight-flight-
freeze-collapse nervous system response
and create a feeling of safety in the body
whereby individuals can attain a calm
and peaceful mind, experience emotions
in a healthy way, feel a sense of strength,
control and efficacy, and thereby begin
to alleviate the malady.

WORKERS’ COMPENSATION

Revens, Revens & St. Pierre

Michael A. St. Pierre

946 Centerville Road, Warwick, RI 02886
telephone: (401) 8222900  facsimile: (401) 826-3245

email: mikesp@rrsplaw.com

Attorney to Attorney Consultations/Referrals

Cotn & Lemons, Lo,
226 South Main Street
Providence, Rl 02903

Mediation

FAMILY DISPUTES
DIVORCE AND SEPARATION
DOMESTIC MATTERS

Gain a new perspective on divorce and

family disputes. Mediation is a cost and time

efficient way to resolve domestic relations matters.
A fulfilling advantage to the personal resolution
of your dispute.

Dadriana A. Lepore, Esq.

LL.M., Alternative Dispute Resolution
Benjamin Cardozo School of Law
DLEPORE@COIALEPORE.COM
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Traditional talk therapy can help with
insights, but when one digs up memories

. and relives the event by retelling the story,

it can reignite the agony without undoing

the effects of dread, anger, powerlessness,
or depression contained within the body.
This is one reason that individuals with
PTSD-like symptoms respond well to

COI A & LEPORE ’ LTD. body-based therapies coupled with

psychotherapy.!
Attorneys at Law A three-year yoga and trauma study
funded by the National Institutes of
226 South Main Street Health found that participation in trauma-
i informed yoga significantly reduced PTSD
Providence, RI 02903 symptoms in women with treatment-
401.751.5522 resistant complex PTSD 2

Integrative Restoration® Yoga Nidra
(iRest) is a proven body-based approach
used by that the military, VA centers and
WORKERS’ COMPENSAT ION countless other civilian organizations to

overcome trauma? As iRest founder
RI & MA Richard Miller explains, “It works
directly by changing sensory, cognitive
JOHN E CASCIONE, ESQUIRE and emotional symptoms that keep PTSD
in place. It’s shown to bring about deep
relaxation while also producing healthy
Attorney To Attorney Referrals changes in the structure of your brain,
stimulating healing and tissue repair, pro-
viding you self-care skills for changing
negative emotions and thoughts into pos-
itive ones... to restore an inner sense of
ease and well-being.”

information@coialepore.com

What is Post Traumatic Growth?

3 People who endure psychological
- EF.FIC‘ES NESSELBUSH . struggle following adversity often see
positive growth afterward. As part of
treatment for trauma, it’s valuable to be
aware of posttraumatic growth as a pos-
sibility. This is because if all you know

AMONG THE TOP 5% OF RHODE ISLAND ATTORNEYS is posttraumatic stress disorder and you

have some horrible occurrence where you

Rhode Island’s Trusted Personal Injury
& Social Security Disability Law Firm

think you’re going down a slippery slope,
RHODE ISLAND  Since 1999 Joseph P. Marasco the symptoms will worsen. If instead,
PROVIDENCE Donna M. Nesselbush you understand that a typical response to
WAKEEIELD PERSONAL INJURY Jennifer L. Belanger trauma is resilience, that given time you
Helping the injured. Anthony S. Buglio may be stronger as a result of what you
WARWICK Valerie E. Diaz experienced, and that it’s also possible to
woonsocker MEDICAL MALPRACTICE Jane R. Duket experience growth, the downward spiral
Serving clients and their families. Mark H. Grimm can be stopped.
MASSACHES S Ryan P. Kelley Psychologist Richard Tedeschi, profes-
LAWRENCE  §OCIAL SECURITY Mariam A. Lavoie sor of psychology at the University of
QUINCY Timothy P. Lynch North Carolina, and Harvard psychologist
CONNECTICUT DISABILITY Thomas L. Moran Richard McNally, created a course taught
Obtaining personal, economic Philip M. Weinstein to US Army soldiers on post-traumatic
NEW LONDON  and social justice. Chace Wessling growth that begins with the wisdom that
The Rhode Island Supreme Court licenses lawyers in the general practice of law. Noah Zimmerman POSitiVe grOWth and personal traHSforma-
The court does not license or certify any lawyer as an expert or specialist in any field of practice. tion follOWlng trauma comes from a

j B . renewed appreciation of being alive,
Call us at 401.274.7400 or visit us online a« M=-N-Law.com enhanced personal strength, acting on
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new possibilities, improved relationships,
and spiritual deepening (“spiritual” mean-
ing belonging to or serving something
larger than the self)#

Conclusion

In conclusion, enhancing resilience can
help prevent secondary trauma, and body-
based therapies can help heal secondary
trauma. It is important to take care of
yourself in order to not become a victim
of secondary trauma. Secondary trauma
can cause debilitating physical and emo-
tional symptoms as well as functional
impairment such as difficulty solving
problems, increased errors, and low
motivation or productivity that interferes
with effective legal representation and
negatively impacts the legal profession.

Remember, in order to effectively
advocate for your client—you need to
effectively care for yourself first.

About the Author

Santa Fe attorney Hallie N. Love is
nationally certified in positive psychology
and mind-body therapies and is the co-
author of YOGA FOR LAWYERS—MIND-
BobDY TECHNIQUES TO FEEL BETTER ALL
THE TIME.
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Why Outsource Legal Writing
and Research?

Gain the fresh perspective an
outside attorney can bring to
your case;

Provide a sounding board to help
frame and narrow the issues;
Weather the inevitable busy
times; and

Avoid fixed overhead. Pay only for
the time to complete the project

957 Main Street
Warren, RI 02885
401-277-9822  souzalaw@cox.net

Licensed in Rhode Island and Massachusetts.

Law Offices of Maurene Souza

4 Rhode Island

LEGAL SERVICES

Dnd you Know that Rhode Island Legal Services is
an dependent 500 ) [ nonprolil law Do with 25
full-tirme lavovers providing free legal aéd w more than
oo Jove-Tneoe clienls each vear,

Types of Cases include bankruplo+divorce
evicton=expungement stex disputes«special education
social secorily*employments DEYFMedicare«SNAP
Kl Works# O P a=child care assistancesS81=kadicaid
elder abuze and financial explaitation * domestic
violenee=foreclosure provention.

Donations help support oor work. Your tax

deductilble coplrilulion lelps easure aooess Lo juslice o
lowe-tmeniee reaidents, victies of violesnes and seniors.

b Pine Street Buite qo0
Frovidenes, Bl 02003

tel 427 205 fax Jo1.272.5985
wiwwr.rils.ore/ donate
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Rhode Island
Bar Foundation

e

s@ RHODE SLAND LAY CENTER

Founded in 1958, the Rhode Island Bar Foundation is the non-profit
philanthropic arm of the state’s legal profession. Its mission is to foster
and maintain the honor and integrity of the legal profession and to study,
improve and facilitate the administration of justice. The Foundation
receives support from members of the Bar, other foundations, and from

honorary and memorial contributions.

T;)day, more than ever, the Foundation faces great challenges in funding

its good works, particularly those that help low-income and disadvantaged
people achieve justice. Given this, the Foundation needs your support and
invites you to complete and mail this form, with your contribution to the
Rhode Island Bar Foundation.

Help Our Bar Foundation Help Others

RHODE ISLAND BAR FOUNDATION GIFT

PLEASE PRINT

My enclosed gift in the amount of $

Please accept this gift in my name
or

In Memory of

or

In Honor of

Your Name(s)
Address
City/State/ Zip

Phone (in case of questions)

Email:

Please mail this form and your contribution to:
Rhode Island Bar Foundation
41 Sharpe Drive
Cranston, RI 02920

Questions? Please contact Virginia Caldwell at 421-6541

or gcaldwell@ribar.com

Publish and

Prosper in the

Rbode Island
Bar Journal

The Rhode Island Bar Journal
is one of the Bar Association’s
best means of sharing your
knowledge and experience
with your colleagues. Every
year, attorney authors offer
information and wisdom,
through scholarly articles,
commentaries, book reviews,
and profiles, to over 6,000
subscribers in Rhode Island
and around the United States.
In addition to sharing valuable
insights, authors are recog-
nized by readers as authorities
in their field and, in many
cases, receive Continuing
Legal Education (CLE) credit
for their published pieces. The
Bar Journal’s Article Selection
Criteria appear on page 4 of
every Bar Journal and on the
Bar’s website at ribar.com.
Aspiring authors and pre-
vious contributors are encour-
aged to contact the Rbhode
Island Bar Journal’s Editor
Kathleen Bridge by telephone:
(401) 421-5740 or email:
kbridge@ribar.com.
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RHODE ISLAND BAR ASSOCIATION
2016-2017 LEGISLATIVE REPORT
William A. Farrell, Esq.

Rhode Island Bar Association Legislative Agent

During the course of the 2017 General Assembly session,
over 2,300 legislative proposals were introduced and
reviewed by RIBA’s legislative counsel; 121 of those bills
were deemed to impact the practice of law and were
forwarded to the relevant RIBA committees.

In addition to the monitoring of legislative introductions,
the RIBA adopted a very aggressive legislative agenda
comprised of six legislative initiatives which are more fully
described in the 2017 Amicus Notice, a copy of which can
be found in the Volume 66, Number 1, July/August 2017
issue of the RI Bar Journal.

Ultimately, the Bar Association was successful in urging
the adoption of a proposal sponsored by Representative
Carol McEntee and Senator William Conley which would
update the statutory cap on court-awarded guardian ad
litem fees from $400 to $800. Other legislation proposed
by the Bar’s Probate and Trust Committee involving the
Rhode Island Estate Tax failed due to the impact the
proposals would have on the state’s budget as did the
Committee’s proposal to insulate certain Trustee action in
Directed Trusts. The proposal suggested by the Bar’s Title
Standards and Practices Committee to validate certain
conveyance defects in recorded real estate documents,
failed in its third attempt, due primarily to the legislative
belief that the proposal went too far in its designation of
what defects would be deemed validated.

In addition to the legislative agenda initially approved by
the Executive Committee, two other legislative proposals
were subsequently introduced and required a response
from the RIBA. The first issue involved legislation which
would have required all members of the Bar to acquire
and maintain $1,000,000 of malpractice insurance. The
legislation was scheduled for a hearing and consideration
late in the session. Meetings with the sponsor and Senate
leadership took place along with the preparation and sub-
mittal of a detailed memo outlining the Bar’s concern with
the proposal as drafted. Ultimately the sponsor withdrew
the legislation. A second issue involved the prohibition of
certain practices relative to the collection of debts. At the
urging of the District Court Bench Bar Committee, the
RIBA expressed its support for the legislation.

Senator Erin Lynch Prata, Chairwoman of the Senate
Judiciary Committee, and Representative Cale Keable,
Chairman of the House Judiciary Committee, due to

the complexity of the RIBA Agenda, required supportive
memoranda detailing the issues involved in each of the
RIBA legislative proposals and scheduled 14 legislative
hearings on the legislation. Representatives from both the
RIBA Committees on Title Standards and Practices and
Probate and Trusts, along with RIBA’s legislative counsel,
testified in support of the proposals and responded to
questions from the respective Committees.

A special word of thanks to those RIBA member legisla-
tors who introduced the legislation on behalf of the RIBA
and who managed the legislative package through the
committees and on the floor of the Senate and House;
namely, Senator Frank Lombardi/Representative Carol
McEntee — Elective Shares; Senator William Conley, Jr./
Representative Carol McEntee — Guardian Ad Litem Fee;
Senator Michael McCaffrey/Representative Mia Ackerman
— Conveyancing Defects; Senator Walter Felag, Jr./
Representative Alex Marszalkowski — Estate Tax Credit;
Senator Stephen Archambault — Portability; and
Representative Robert Craven/Senator Stephen
Archambault — Directed Trusts.

Throughout the 2017 session, the response of the House
leadership team led by Speaker Nicholas Mattiello and
Majority Leader Joseph Shekarchi, together with the
Senate leadership team of Senate President Dominick
Ruggerio and Majority Leader Michael McCaffrey, was
truly appreciated and their support of the RIBA agenda
was instrumental in the accomplishments achieved.

The specific detail of any of the RIBA-sponsored proposals
or of any other proposal relating to the practice of law can
be available upon request to the RIBA.
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CLE Publications
Order Form

NAME

FIRM or AGENCY

MAILING ADDRESS (Cannot be a PO. Box)

CITY & STATE

ZIP PHONE

EMAIL ADDRESS

BARID #

[[] Check enclosed (made payable to RIBA/CLE)
Please do not staple checks.

[ ] MasterCard [ JVISA [ JAMEX [ | Discover

Exp. Date

Card No.

Signature

Mail entire page to: CLE Publications
Rhode Island Bar Association
41 Sharpe Drive
Cranston, RI 02920

Choose

Title Book #| Price |Book| USB | Qty. | Total
Business
Commercial Law 2017: CL17 | %40
Update on Recent Developments
(available after 11/13/17)
Family Law
QDRO Practice in Rl from A-Z 0913 | %40
Law Practice Management
Billing Clients 13-02| $25
Practical Skills
Residential Real Estate Closings in R 17-02| $70
Domestic Relations Practice 16-07 | $70
Criminal Law Practice in RI 14-05| $55
Basic Commercial & Real Estate Loan 12-02 | $55
Documentation
Civil Practice in District Court 12-01| %40
Probate/Elder Law
Portability 13-05| $35
Real Estate
Landlord/Tenant Handbook 16-04| $15
Rl Real Estate Liens: A Field Guide 14-02| $25
RITitle Standards Handbook TS-162| $40
Trial Practice
NEW! Recent Developments in the Law 2017 |RD-17 | $55
(available after 10/25/17)
2017 DUI Law & Hardship Licenses 17-011| $40
How to Try a DUI/Refusal Case 16-05| $45
Civil Law Practice: The Basics 14-06 | $35
Auto Accident Reconstruction 13-01| 835
Model Civil Jury Instructions 03-02($49.95
RI'Law of Workers’ Compensation WC-12| $40

Books $

OFFICE USE ONLY

c Up to $45 $6
heck No. $45.01- $75 $9
$75.01- $100 $12
Date Rec'd $100.01+ $15
Amount Please allow 2-3 weeks for
delivery. All books are sent
Date Sent by FedEx Ground.

Total Handling Cost
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Rl Bar Association Continuing Legal Education Seminars

Register online at the Bar’s website ribar.com and click on CONTINUING LEGAL EDUCATION on the left side menu
or telephone 401-421-5740. All dates and times are subject to change.

September 11 Staying Within the Lines: Avoiding Ethical
Monday Penalties & Infractions

LIVE WEBCAST ONLY

1:00 — 2:00 p.m., 1.0 ethics

September 19 The Ties That Bind: Avoiding Inappropriate
Tuesday Entanglements in the Practice of Law

LIVE WEBCAST ONLY

1:00 — 2:00 p.m., 1.0 ethics

September 26 Quite a Catch! Phishing for Social
Tuesday Engineering Fraud and Understanding the
Importance of Legal Project Management
Rhodes-on-the-Pawtuxet, Cranston
5:30 = 7:30 p.m., 2.0 ethics

September 27 Quite a Catch! Phishing for Social
Wednesday  Engineering Fraud and Understanding the
Importance of Legal Project Management
Rhodes-on-the-Pawtuxet, Cranston
2:00 — 4:00 p.m., 2.0 ethics

September 28 Quite a Catch! Phishing for Social
Thursday Engineering Fraud and Understanding the
Importance of Legal Project Management
Rhodes-on-the-Pawtuxet, Cranston
9:00 — 11:00 a.m., 2.0 ethics

October 12
Thursday

October 13

Friday

October 25
Wednesday

Medical Malpractice: From First Phone Call
to Verdict

RI Law Center, Cranston

12:45 - 1:45 p.m., 1.0 credit

Also available as a LIVE WEBCAST

Protecting Assets While Planning for Medicaid
RI Law Center, Cranston
1:00 — 3:30 p.m., 2.5 credits + 0.5 ethics

Recent Developments in the Law 2017
Crowne Plaza Hotel, Warwick
9:00 a.m. — 4:00 p.m., 6.0 credits + 1.0 ethics

Times and dates subject to change.

For updated information go to ribar.com

NOTE: You must register online for live webcasts.

RHODE ISLAND LAW CENTER LOCATION

The Rhode Island Law Center is now located at

41 Sharpe Drive in Cranston, Rhode Island.
Continuing Legal Education Telephone: 401-421-5740.

Reminder: Bar members may complete three credits through participation in online CLE seminars. To register for an online
seminar, go to the Bar’s website: ribar.com and click on CONTINUING LEGAL EDUCATION on the left side menu.
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Do you or your family need help with any personal challenges?

We provide free, confidential assistance to Bar members and their families.

Confidential and free help, information, assessment and referral for personal challenges are Brian Adae, Esq. 831-3150
available now for Rhode Island Bar Association members and their families. This no-cost Neville J. Bedford, Esq. 348-6723
assistance is available through the Bar’s contract with Coastline Employee Assistance S loatnDeBa0IE EeE
Program (EAP) and through the members of the Bar Association’s Lawyers Helping Lawyers usan Leach Leclasio, Esq. .
(LHL) Committee. To discuss your concerns, or those you may have about a colleague, Sonja L. Deyoe, Esq. 256-8857
you may contact a LHL member, or go directly to professionals at Coastline EAP who provide Christy B. Durant, Esq. 272-5300
conﬂdgnnal consultatloq fora W|dq range pf personal concerns mclgdmg but not I|m|tedlt0: 0 . R 5, 821-0945
balancing work and family, depression, anxiety, domestic violence, childcare, eldercare, grief, : :
career satisfaction, alcohol and substance abuse, and problem gambling. Mariam A. Lavoie, Esg. 274-7400
When contacting Coastline EAP please identify yourself as a Rhode Island Bar Association Stephen P Levesqus, Esq. 490-4300
member or family member. A Coastline EAP Consultant will briefly discuss your concerns Nicholas Trott Long, Es. (Chairperson) 351-5070
to determine if your situation needs immediate attention. If not, initial appointments Genevieve M. Martin, Esq. 274-4400
are made within 24 to 48 hours at a location convenient to you. Or, visit our website at Joseoh R Miler. Es 454-5000
coastlineeap.com (company name login is “RIBAR”). Please contact Coastline EAP ph R — a
by telephone: 401-732-9444 or toll-free: 1-800-445-1195. Henry S. Monti, Esg. 467-2300
Lawyers Helping Lawyers Committee members choose this volunteer assignment because Susan Antonio Pacheco, Esg. 435-9111
they understand the issues and want to help you find answers and appropriate courses of Janne Reisch, Esg. 601-5272
acgon. Committzekmemtlylersf/isten to your c/onc/ems, ;‘Zare t7e/r experiences, offer advice Roger C. Ross, Esg. 7931122
and support, and keep all information completely confidential,

pport, P pretely Adrienne G. Southgate, Esq. 301-7823
Please contact us for strictly confidential, free, peer and professional assistance with Judith G. Hoffman, 7309444
any personal challenges. LICSW, CEAP, Coastline EAP or 800-445-1195

Lawyers Helping Lawyers Committee Members Protect Your Privacy
~

SOLACE

SOLACE, an acronym for Support of

new Rhode Island Bar Association program

allowing Bar members to reach out, in a

colleagues. SOLACE communications are
through voluntary participation in an email-
based network through which Bar members may ask for help,
or volunteer to assist others, with medical or other matters.
Issues addressed through SOLACE may range from a need for
information about, and assistance with, major medical problems,
to recovery from an office fire and from the need for temporary
professional space, to help for an out-of-state family member.
The program is quite simple, but the effects are significant.
Bar members notify the Bar Association when they need help,
or learn of another Bar member with a need, or if they have
something to share or donate. Requests for, or offers of, help

are screened and then directed through the SOLACE volunteer

\

in Times

email network where members may then

Lawyers, All Concern Encouraged, is a Bar Member S respond. On a related note, members using

SOLACE may request, and be assured of,

anonymity for any requests for, or offers of,

meaningful and compassionate way, to their Of Need help.

To sign-up for SOLACE, please go to
the Bar’s website at ribar.com, login to the
Members Only section, scroll down the menu, click on the
SOLACE Program Sign-Up, and follow the prompts. Signing
up includes your name and email address on the Bar’'s SOLACE
network. As our network grows, there will be increased opportu-
nities to help and be helped by your colleagues. And, the SOLACE
email list also keeps you informed of what Rhode Island Bar
Association members are doing for each other in times of need.
These communications provide a reminder that if you have a
need, help is only an email away. If you need help, or know
another Bar member who does, please contact Executive Director

Helen McDonald at hmcdonald@ribar.com or 401.421.5740.
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HONOR ROLL

Volunteers Serving Rhode Islanders’ Legal Needs

The Rhode Island Bar Association applauds the following attorneys for their outstanding pro bono

service through the Bar’s Volunteer Lawyer Program, Elderly Pro Bono Program, US Armed Forces
Legal Services Project, and Foreclosure Prevention Project during June and July 2017.

JUNE 2017

Volunteer Lawyer Program

Thomas E Alexander, Esq., Wickford

Tiffinay A. Antoch, Esq., Heitke Cook Antoch LLC

Carolyn R. Barone, Esq., Kirshenbaum Law Associates

Neville J. Bedford, Esq., Providence

John Boyajian, Esq., Providence

Mark S. Buckley, Esq., East Greenwich

Amey E Cardullo, Esq., The Family Law Center

Michael A. Castner, Esq., Jamestown

James P. Creighton, Esq., Johnston

John W. Dineen, Esq., Providence

Sean C. Donohue, Esq., The Law Office of Sean C. Donohue, LLC
Christine J. Engustian, Esq., Law Offices of Christine ]. Engustian, Esq.
David B. Hathaway, Esq., Warwick

Richard Jessup, Jr., Esq., Law Office of Richard Jessup, Jr., Esq.
Joshua R. Karns, Esq., Karns Law Group

Allen M. Kirshenbaum, Esq., Kirshenbaum Law Associates
Keith G. Langer, Esq., Wrentham

John T. Longo, Esq., Citadel Consumer Litigation, PC

John Nathan Mansella, Esq., John N. Mansella, Esq.

Paul B. McCarthy, Esq., East Providence

Eileen C. O’Shaughnessy, Esq., Marinosci Law Group, PC.

R. Andrew Pelletier, Esq., Pelletier Law Group

Christina M. Scola, Esq., Cameron & Mittleman, LLP

David J. Strachman, Esq., McIntyre Tate LLP

Elderly Pro Bono Program

Armando E. Batastini, Esq., Nixon Peabody, LLP

David N. Bazar, Esq., Bazar & Associates, PC.

Steven J. Boyajian, Esq., Robinson & Cole, LLP

John Cappello, Esq., Lincoln

Karen L. Davidson, Esq., Cranston

Sherry A. Goldin, Esq., Goldin & Associates, Inc.

Doris A. Lavallee, Esq., Lavallee Law Associates

Frank J. Manni, Esq., Johnston

Matthew C. Reeber, Esq., Pannone, Lopes, Devereaux ¢& O’Gara, LLC
David E Reilly, Esq., Law Office of David Reilly

Elizabeth Peterson Santilli, Esq., Cutcliffe Archetto & Santilli
Gregory P. Sorbello, Esq., Peter M. lascone & Associates, LTD.
Susan D. Vani, Esq., Providence

Edythe C. Warren, Esq., Law Office of Edythe C. Warren

US Armed Forces Legal Services Project
W. Parish Lentz, Esq., Barton Gilman LLP

JULY 2017

Volunteer Lawyer Program

William ] Balkun, Esq., Law Office of William ]. Balkun
Angie E. Cardona-Perez, Esq., Cardona & Perez Law Offices, LLC
Michael A. Castner, Esq., Jamestown

Sheila M. Cooley, Esq., Law Office of Sheila M. Cooley
H. Reed Cosper, Esq., Providence

Joanne C. D’Ambra, Esq., Cranston

Misty Delgado, Esq., Law Offices of Misty Delgado
Kevin D. Heitke, Esq., Heitke Cook Antoch LLC

Lois [annone, Esq., Cranston

Doris A. Lavallee, Esq., Lavallee Law Associates
Stephanie P. McConkey, Esq., Sinapi Law Associates, Ltd.
Janne Reisch, Esq., Westerly

John S. Simonian, Esq., Pawtucket

Peter C. Tashjian, Esq., Tiverton

Amy E. Veri, Esq., Providence

Elderly Pro Bono Program

Shelley G. Prebenda, Esq., Law Office of Shelley G. Prebenda
Elizabeth Peterson Santilli, Esq., Cutcliffe Archetto & Santilli
Susan D. Vani, Esq., Providence

James Wilcox Whitney, Esq., Bristol

US Armed Forces Legal Services Project

William J. Delaney, Esq., The Delaney Law Firm, LLC
Kathleen G. Di Muro, Esq., Law Office of Kathleen G. Di Muro
Elizabeth Ortiz, Esq., Law Office of Elizabeth Ortiz

The Bar also thanks the following volunteers for taking cases for the
Foreclosure Prevention Project and for participating in Ask A Lawyer
and Legal Clinic events during June and July.

Foreclosure Prevention Project

John Cappello, Esq., Lincoln

Doris A. Lavallee, Esq., Lavallee Law Associates

John S. Simonian, Esq., Pawtucket

Gregory P. Sorbello, Esq., Peter M. lascone & Associates, LTD.

Ask A Lawyer

John Cappello, Esq., Lincoln
Sheila M. Cooley, Esq., Law Office of Sheila M. Cooley
Kristy J. Garside, Esq., The Law Office Howe & Garside, Ltd.

Legal Clinic

Brian D. Fogarty, Esq., Law Office of Devane, Fogarty & Ribezzo
Kermin Liu, Esq., Law Office of Kermin Liu

For information and to join a Bar pro bono program, please contact the Bar’s Public Services Director
Susan Fontaine at: sfontaine@ribar.com or 401-421-7758. For your convenience, Public Services program applications
may be accessed on the Bar’s website at ribar.com and completed online.
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ABLE Accounts

continued from page 9

counsel clients, it is incumbent on practi-
tioners to be attuned to the intricacies
and interaction of regulations promulgat-
ed by the Social Security Administration
(especially the POMS on special needs
trust distributions), Department of
Treasury and the Internal Revenue
Service. Additional regulations on ABLE
accounts are expected from the Centers
for Medicare and Medicaid Services, the
Department of Education and each state
that implements an ABLE program,
including the RI Department of Human
Services. Failure to understand the rules
can have serious consequences for indi-
viduals receiving means-tested benefits.
Thus, while ABLE accounts provide new
opportunities for special needs planners
and attorneys advising trustees of special
needs trusts, it is imperative to under-
stand the intersection of special needs
trust law, means-tested benefits and ABLE
accounts.

ABLE accounts are generally more
cost-effective than special needs trusts,
but cost should not be the only consider-
ation?® It is crucial to know the amount
of money involved, understand the
nature of the person’s disability, his or
her financial capabilities, whether the
person has family or friends willing to
assist managing the account and whether
the person is susceptible to financial
exploitation by others or likely to exer-
cise poor judgment. Only with this infor-
mation can an attorney advise clients
whether the benefits of an ABLE account
outweigh the potential risks.

ABLE accounts have the potential to
forge a sense of independence and finan-
cial security for disabled individuals pre-
viously limited to maintaining their assets
below the threshold for their means-tested
benefits. ABLE accounts are a welcome
addition to a practitioner’s tool belt. In
some instances an ABLE account may
serve as an alternative to a special needs
trust; in others the account may be used
in conjunction with a special needs trust.
Ultimately, as with every client matter,
each situation is unique and all planning
options should be considered.

ENDNOTES

1 26 US.C. § 529A.

2 Social Security Administration, Program Opera-
tions Manual System (“POMS”) SI 01130.740
ACHIEVING A BETTER LIFE EXPERIENCE (ABLE)
AcCOUNTS (Oct. 19, 2016); Food and Nutrition



Service, U.S. Dept. of Agriculture, Treatment of
ABLE accounts in Determining SNAP Eligibility
(Apr. 4, 2016), available at https://fns-prod.
azureedge.net/sites/default/files/snap/Treatment-of-
ABLE-Accounts-In-Determining-SNAP-
Eligibility.pdf.

3 Social Security Administration, Program
Operations Manual System (“POMS”) SI 01130.740
ACHIEVING A BETTER LIFE EXPERIENCE (ABLE)
AcCOUNTS (Oct. 19, 2016).

4 ABLE National Resource Center, STATE REVIEW,
available at http://www.ablenrc.org/state-review.
The twenty-one states that have implemented
ABLE programs are: Alabama, Alaska. Florida,
Hlinois, lowa, Kansas, Kentucky, Massachusetts,
Michigan, Minnesota, Missouri, Nebraska, Nevada,
North Carolina, Ohio, Oregon, Pennsylvania,
Rhode Island, Tennessee, Vermont, and Virginia.

5 1d.

6 See ABLE United Home Page, available at
http://www.ableunited.com/overview/; STABLE
Kentucky Home Page, available at https://wwiw.
stablekentucky.com/.

7 POMS, supra note 111.

8 ABLE Age Adjustment Act, S. 817/HR 1874,
114th Cong. (2017).

9 POMS, supra note 111, at B.1.; Internal Revenue
Serv. Notice 2015-81, SECTION 529A INTERIM
GUIDANCE REGARDING CERTAIN PROVISIONS OF
PROPOSED REGULATIONS RELATING TO QUALIFIED
ABLE PROGRAMS (Now. 20, 2015), available at
hitps:/fwww.irs.gov/publirs-drop/n-15-81.pdf.

10 Internal Revenue Service Publication 524,
CREDIT FOR THE ELDERLY OR DISABLED (October
24, 2016), available at https://wwiw.irs.gov/publirs-
pdflp524.pdf.

11 POMS, supra note 111, at A.

12 Id.

13 Id. at B.2.

14 Id. at C.

15 26 US.C. § 529A(e)(S).

16 Id.

17 Id.

18 POMS, supra note 111, at D.3.a.

19 Internal Revenue Serv. Notice 2015-81, supra
note IX.

20 POMS, supra note 111, at C. and D.

21 Id. at A.

22 R.I GEN. Laws § 42-7.2.20.1 et seq. (2017).

23 RI’s ABLE Home Page, available at https://
savewithable.com/rilhome.html.

24 The RI ABLE Advisory Group was created by
the Office of the General Treasurer and consists of
state administrators as well as professionals includ-
ing the authors of this article, disability advocates,
non-profit administrators and legal counsel from
RI DHS and RI BHDDH.

25 [nvestment fees range from .034% to 0.38%.
26 RI’s ABLE, supra note XXIII.

27 POMS, supra note I11, at SI 01120.200 E.1.b.
28 ABLE accounts are an additional planning tool,
but not necessarily a replacement for more tradi-
tional special needs planning strategies such as first
party, third party or pooled trusts. The Medicaid
payback requirement and limit on annual contri-
butions to ABLE accounts still makes third party
special needs trusts the optimal planning tool
when parents or other benefactors wish to devise
a portion of their estate to a child with disabilities
in lieu of an outright distribution. <
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No (More) Liability

continued from page 15

even if individual employees are not per-
sonally liable. As other courts have recog-
nized, imposing personal liability against
individual employees adds little to an
alleged victim’s legitimate prospects for
a monetary or other form of recovery.’¢
Rarely will it be the case that an individ-
ual employee will have more resources
than his or her employer, or be the
lynchpin in securing a recovery. Instead,
it “adds mostly an in terrorem quality
to the litigation, threatening individual
supervisory employees with the spectre
of financial ruin for themselves and their
families and correspondingly enhancing
the plaintiff’s possibility of extracting a
settlement on a basis other than the
merits”37

Whether it meant to do so or other-
wise, the Supreme Court’s interpretation
of § 28-5-7(6) is a conclusion that the
General Assembly “struck a balance
between deterrence and societal cost.”38
Further, without so stating, the Court
reinforced the idea that FEPA’s purposes
are remedial in nature rather than puni-
tive. By holding employers liable for the
discriminatory conduct of their employees,
FEPA’s broad remedial purposes are real-
ized, but without subjecting individuals
to undue risk for the unavoidable dis-
cretionary decisions they make in the
workplace.

Practice Points

Because the law was unsettled before
Mancini, it is likely a number of employ-
ment discrimination cases are either
pending or on appeal in which individual
employees have been named or held liable.
In pending cases, defense practitioners
should seek dismissal of individually-
named defendants (or seek agreement with
opposing counsel in light of Mancini).

In a case that is on appeal or that has
already been resolved, practitioners should
review their options for revisiting the issue
of an individual’s liability and whether
there are valid grounds for reversing or
vacating that determination. For a case
that is already on appeal, there may be
issues of waiver if the issue had not been
raised below. Nonetheless, Rule 60 of the
Superior Court Rules of Civil Procedure
allows relief from an order or judgment
for “any...reason justifying relief from
the operation of the judgment.”3® The



Rule also contemplates the possibility of
an independent action to relieve a party
from an order or judgment. It would
seem that a clear pronouncement from
the Supreme Court that there are no
valid legal grounds for individual
employee liability under FEPA would

be as good a reason as any.
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The Rhode Island Bar
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Searchable by last name, first name or
both, your Bar’s online Attorney Directory
serves as an easy means for you to com-
municate with your colleagues, and for
clients and potential clients to connect
with you. Attorney Directory contact infor-
mation may include the Bar member’s
name, photograph, law office name,
postal address, email address, telephone
number, and facsimile number. And, email
addresses are live, so simply clicking on
a Directory email address creates a pre-
addressed communication.

Access is easy through the Attorney
Directory button at the top of the Rhode
Island Bar Association’s web site Home
page at ribar.com. Bar members may
update their information directly, online,
via the Members Only feature on upper
right corner of the Bar’s website Home
page. After logging in using your user
name and password, you may click on
the Member Maintenance button and
update your information. This automati-
cally updates both the Bar’s secure and
private database for home contact infor-
mation and populates the publically-
accessible, business-information-only
online Attorney Directory. As an alterna-
tive, Bar members may provide address
or other contact changes by connecting
with the Rhode Island Bar Association’s
Office Manager Susan Cavalloro by email:
scavalloro@ribar.com or telephone:
401-421-5740. Attorney Directory photo-
graphs must be emailed to Ms. Cavalloro,
provided in a jpg format of no smaller
than 300 dpi.

September/October 2017

39



»YKSM

YARLAS, KAPLAN, SANTILLI, MORAN, LTD.

Certified Public Accountants & Business Consultants

Our Experienced Partners Have Expertise
in the Following Areas:

Business Valuations

Buy/Sell Agreements and Negotiations

Divorce Taxation and Litigation Support
Estate and Gift Planning and Returns
Forensic Accounting and Fraud Examination
Mediation

Succession and Exit Planning

Paul E. Moran, CPA, CGMA, ADR, PFS - Alternate Dispute Resolution, pmoran@yksmcpa.com
Jon R. Almeida, cPA, CFE - Certified Fraud Examiner, jalmeida@yksmepa.com

27 Dryden Lane, Providence, Rl 02904 « 56 Wells Street, Westerly, Rl 02891
phone 401 273 1800 fax 401 331 0946 www.yksmcpa.com

JUK. " PELLCORP INVESTIGATIVE GROUP, 1ic

Private Investigations

Edward F. Pelletier III, CEO

(401) 965-9745

.?.._'?

??;ft‘;,

MARK A. PFEIFFER

Alternative Dispute Resolution Services
www.mapfeiffer.com

Bringing over four decades of experience as a Superior Court judge,
financial services industry regulator, senior banking officer, private
attorney, arbitrator, mediator, receiver, and court appointed special
master to facilitate resolution of legal disputes. iy

ARBITRATION MEDIATION PRIVATE TRIAL 1
(401) 253-3430 / adremapfeiffer.com / 86 State St., Bristol, Rl 02809

’7 www.pellcorpinvestigativegroup.com
—=

In Memoriam

Eugene J. McCaffrey, Jr., Esq.

Eugene J. McCaffrey, Jr., 84, passed away
Friday, June 23, 2017. He was the beloved
husband of Ann (Davis) McCaffrey and
son of Eugene J. and Catherine (Atkinson)
McCaffrey. Born in Providence, he grew
up in Oakland Beach. Gene was a graduate
of LaSalle Academy, Providence College,
and Suffolk University Law School. Upon
graduation from PC, he served our country
as a member of the U.S. Marine Corps,
attaining the rank of Major. He enrolled
in Suffolk University Law School, going to
school nights, while working as Executive
Secretary to Mayor Horace E. Hobbs.
After graduation, he opened one of the
first full time law practices in Warwick,
practicing for over 50 years. He was elected
to the RI House of Representatives and RI
Senate. In 1972, he was elected Mayor of
Warwick, serving two terms. Gene was
involved in many civic organizations:
Warwick Council Knights of Columbus,
charter member of the Gaspee Day
Committee, Warwick Rotary-Paul Harris
Fellow, and Tri-City Elks Lodge. He was a
communicant and Trustee of St. Benedict
Church and a member of the Rhode Island
and U.S. Supreme Court Bars. He is sur-
vived by his children: Honorable Mary E.
McCaffrey, Senate Majority Leader Michael
J. McCaffrey and wife, Deirdre, John T.
McCaffrey and wife, Margaret, Eugene J.
McCaffrey III, and William D. McCaffrey
and wife, Heather. He was Gramps to his
adoring grandchildren Michael, Cailin,
Brenna, Catherine, Deirdre, Brendan,
Matthew, and Luke. He was the brother
of William M. McCaffrey, Robert E
McCaffrey, Irene A. Livsey, and the late
Jacqueline E McCaffrey.

Gregory G. Nazarian, Esq.

Gregory G. Nazarian, 49, of Norton, MA,
passed away on Thursday, June 15, 2017.
Greg was the beloved son of Patricia
(Nessralla) and the late Honorable Judge
George Nazarian. He was born in
Pawtucket and attended Mercymount
Country Day School and Bishop Feehan
High School where he was a highly
recruited, standout, defensive lineman on
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the football gridiron. He was subsequently
named to the Bishop Feehan High School
Football Hall of Fame and the Attleboro
Area Athletic Hall of Fame. He received

a four-year athletic scholarship to Boston
University where he graduated in 1989
with a degree in Business Administration
presented by former President George H.
W. Bush. Greg followed his father’s foot-
steps into the practice of law after graduat-
ing from New England School of Law in
1992 with a Juris Doctorate degree with
distinction. He entered the Plymouth
County District Attorney’s office as an
Assistant District Attorney where his legal
acumen helped to prosecute hundreds of
cases on behalf of the Commonwealth of
Massachusetts. He entered into the private
practice of law in both Rhode Island and
Massachusetts in 2003. Greg is survived
by his mother, Patricia Nazarian of
Pawtucket; a brother, Dr. David Nazarian
and his wife, Jody of Philadelphia, PA; two
nephews, George, John and a niece, Grace.

Steven N. Ortoleva, Esq.

Steven N. Ortoleva passed away on
Wednesday June 28th. He was the son of
the late Nicholas and Lorraine (Dickens)
Ortoleva. Steve was a member of the
Rhode Island Bar and a practicing family
law attorney for more than thirty years,
and was a partner in the law firm of
Ortoleva & Crudele for the past 25 years.
He was a graduate of Providence College,
the New England School of Law, and
earned an MBA in accounting from Bryant
University. Steve was a golf pro and an
avid fisherman, often flying around the
world to find secret spots where the fish
were biting. He was an accomplished gui-
tarist and pianist, and could often be
found in his home music studio where he
would record original rock and jazz pieces.
He leaves his loving wife, Colleen Crudele,
and his wonderful daughter, Alesandra
(a’k/a The Col Dog and The Al Dog).
Steve also leaves behind brothers, Jeffrey,
William, and Matthew; 15 nieces and
nephews; a great niece; and loving cousins.
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How to Enter: Submit the Caption you think best fits May/June issue cartoon Fulweiler LLC — Marine-Related Legal Services 14
the scene depicted in the cartoon above by sending an P Heitke Cook Antoch LLC 6
email to kbridge@ribar.com with “Caption Contest for e Humphrey, Richard — Law Offices 20
September/October” in the subject line. I “ o Keating, Edward 22
o E5
i } } f_-{ 1 Legal Writing/Research — Maurene Souza 29
Deadline for entry: Contest entries must be submitted - i
. Leone Law, LLC — Anthony R. Leone Il 37
by October 1st, 2017. % )
h Life Insurance — Arlen 20
By submitting a caption for consideration in the contest, the author Finally I met the B Marasco & Nesselbush 28
grants the Rhode Island Bar Association the non-exclusive and . Vigitiey, Jegm = et
, gration Lawyer 38
perpetual right to license the caption to others and to publish the accountant in the Cloud. o o
caption in its Journal, whether print or digital. TIMOTHY A. GAGNON, ESQ. Mediation st Atbitration SJosepiikeougi =i o7
Mignanelli & Associates, LTD. —
Estate Litigation 13
Morowitz, David — Law Firm 10

Ocean State Weather — Consulting & Witness 12

Office Space — Cicciline Law Office 41
Office Space - John Finan 7
Paradigm Computer Consulting 14
. PellCorp Investigative Group, LLC 40
U pd atl n g You r Pfieffer, Mark — Alternate Dispute Resolution 40
. . . Piccerelli, Gilstein & Co. — Business Valuation 21
Attorney Dlrectory The next time you are visiting the Rhode ,
Island Law Center for a Continuing Legal Purel Jm = A0R %
Pho.t0 IS a Sna | S . . g g. Real Estate Analysis — Marie Theriault 6
p 4 Education program or committee meeting, Revens, Revens & St. Pierre —
be sure to ask how easy it is to update Workers’ Compensation 27
your online attorney directory photograph. Rhode Island Legal Services 29
All you need to do is step into the lawyers’ lounge, located at the Law Center, and a staff Sciarretta, Edmund —
. . . . - . Florida Legal Assistance 23
member will snap your photo, upload it to the directory, and, if you’d like, email you a ,

f | The direct . ilable for th i B SecureFuture Tech Solutions 23
copy for your own persona u§e. . e directory is available for e. cgnvemence 0 | ar Siip & Fall - Henry S. Monti 2
members, clients, and potential clients, so be sure to keep your listing up to date! Soss, Marc - Florida Estates/Probate/

Attorney Directory contact information may include the Bar member’s name, photograph, Documents 26
law office name, postal address, email address, telephone number, and facsimile num- Technology Lawyers —
e . Barlow Josephs & Holmes 16

ber. If you would rather send us your own photo, you may do so by emailing it to Erin

. . . . Vehicle Value Appraisals — Green Hill 4
Bracken at ebracken@ribar.com. Photographs must be provided in a jpg format of at ,
| £ 300 doi YKSM - CPAs/Business Consultants 40
eas pI. Zoning Handbook, 3rd Edition — Roland Chase 39

42  September/October 2017 Rhode Island Bar Journal



Invest in You .

10 Tips for Good Mental Health & Wellbeing

din Attitude of Gratitude
s
o Practicing grotitude ond mindfulness is o Ask for Help

i
” consclous process that trains the mind to
_ _ . Asking for help is a sign of strength, not
see the good in any situation
A weakness; it's easier to deny you have a
Let Nature RE]U‘UEI'I-EItE You problem than it Is to make an affort to fix it
Frequent technology use puts a strain
on cognitive functions. Research *‘i{? thEdLII'E SIEEP
indicates exposure to natural settings e Make 7-9 hours of sleep each

night o prierity for @ more energy-
filled and focused lifestyle

Give Back £
'“?,

Spending time voluntesring or doing
something for someone else can

improves our ability to focus and

boosts productivity
Shared Activities

Many parents with demanding work

schedules help instill @ werk ethic in
their children by creatively allowing
thern to be close observers or even

ITIEIh.E =] hUEE diH:'E'FEI'IEE‘ fDF yaur rn-anh'.|| I'IE'D'"'I

Eat Well

participate In a small way
Snock on fresh food, and cut back

Move More \

Adults need ot least 150 minutes of moderate

on salt, sugar and fat; always start

i it
physical octivity per week. Consider asking o e ciaywith a1 healiy breokiast

colleague ar co-worker to join you for a brisk Stress Management Planning

walk on your lunch hour Manitor what is causing you stress fora ~_
Communicate Better week by keeping a diary; try new If!
Listening is mare beneficial than techniques to manage stress such os /?
talking; know what you want to say meditation, physical exercise, yogo,

betore you start talking cractive wnting, or o massage

. Lawyers Helping Lawyers

A Rhode Island Bar Associotion Member Benefit. For more information, visit our

website at ribar.com, and the Do You Need Confidential Help Cuick Link.

Also sign up for WellTrack®, o free, cnline self-help pragram that assists with depression,

anxiety, stress, and phobia: signup.mywelltrack.com ond enter code COASTLINEEAP
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The Aon Attorneys Advantage
Professional Liability Insurance Program

looks at insurance from
a fresh perspective...

When you sit down with a client, you strive to see their legal
issue from their perspective and make recommendations
based on their unique situation. We operate similarly.

At Aon Attorneys Advantage, we understand the services

For professional liability insurance you perform and the types of risks you may encounter, so
designed from YOUR perspective, we are able to offer insurance solutions designed to fit your
L. individual needs. You receive:

please call 1-800-695-2970 or visit . .

* A team of specialists dedicated solely to

www.attorneys-advantage.com today! attorneys’ professional liability.
* Insurance created to help cover law firms’
unique exposures.
* Quality coverage at a price that fits your budget.
Sponsored by: Administered by: Underwritten by:

ERPEA AON AXIY
Bar Association 4

1898

Coverage is underwritten by member companies of the AXIS group of insurance companies, rated “A+” (Strong) by Standard & Poor’s and “A+” (Superior) XV by A.M. Best.
Coverage may not be available in all states and jurisdictions.

Aon Affinity is the brand name for the brokerage and program administration operations of Affinity Insurance Services, Inc.; (TX 13695); (AR 244489); in CA & MN, AIS Affinity
Insurance Agency, Inc. (CA 0795465); in OK, AIS Affinity Insurance Services Inc.; in CA, Aon Affinity Insurance Services, Inc., (0G94493), Aon Direct Insurance Administrators
and Berkely Insurance Agency and in NY, AlS Affinity Insurance Agency.

E-10932-0914



